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SCAN D ALUM  MAGNATUM,  ^/-u 

AND 

FALSE  RUMOURS; 

IKCLUDINO 

THE    R  UJL  E  S 

WHICH  REGULATE  INTELLECTUAL  COMMUNICATIONS 

AFFBCTINO  THC 

CHARACTERS  OF  INDIVIDVAJ^S 

AND  THE 

INTERESTS  OF  THE  PUBLIC, 

With  a  Description  of  the  Practice^  and  Pleadings  in  personal 
'  Actions^  Informations,  Indictments,  Attachments  for   Con* 
tempts,  Sfc.  connected  with  the  Subject. 

By  THOMAS\gp.RKIEJEsQ. 
OF  Lincoln's  iNTC-fcutKisnTii  at  law^ 

^  Oar  Law  id  this  and  many  other  Respects  corresponds  rather  witk 

tlie  middle  Age  of  Roman  Jurifiprudence,  when  Liberty,  Learning;,  and 

Hamanity,  were  in  their  full  Vigour,  than  with  the  cruel  Edicts  that  were 

established  in  the  dark  and  tyrannical  Ages  of  the  ancient  Decemviii  or  the 

'later  Emperors /*-^J?/<ic/lr«<oneV  Comvi.  vol.  4-  p^  151. 

"  (€it  pleaDin00  of  t(e  ^artietf  are  in  tW  Xccion  muti  to  he  ffttHttft 

ftzt\)t  ^faintiff  or^efenbant  either  of  tbtm  in  tf^ift  ma?  i?  fji^  «0nit^' 
on  or  Commi^^ton  Vin?  quicfcl?  abtaanra0e  or  pxtint^ict  bimjfelf,  an5 
therefore  t^ep  muift  be  toerp  careful  ierein/'— SA«p/?«rrf.  Actions  for  Stan- 
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Oandtun,  Fnnter, 
VMvali  Oowt,  LoMiM 


\ 


TO 


THE  RIGHT  HONOURABLE 


EDfVARD  LORD  ELLENBOROUGH, 


CHIEF  JUSTICE  OF  ENGLAND, 

4c.  4rc. 


My  Lord, 

I  HAYE  the  honour  to  submit  to  your  Lordship 
an  bumble  attempt  to  illustrate  an  extensive  ani) 
important  branch  of  English  Jurisprudence,  by 
reducing,  under  a  systematic  arrangement,  a  se* 
lection  of  the  principal  decisions  relating  to  it, 
interspersed  with  the  dicta  and  opinions  of  many 
learned  and  experienced  Judges. 

In  the  execution  of  this  plan,  your  Lordship's 
judgment,  (if  exercised  at  all  on  such  a  subject) 
will,  I  fear,  detect  many  faults  ;  my  regret  will 
be  severe  should  their  number  or  their  quality 
induce  your  Lordship  to  repent  of  your  kind  per- 
mission to  inscribe  this  treatise  to  yourself. 


iv  I^EDICATION. 

In  hopes  that  your  Lordship  will  long  enjoy  the 
high  honours  with  which  your  professional  career 
has  been  crowned,  in  the  full  possession  of  those 
faculties  in  which  the  nation  claims  so  large  an 
interest,  J  beg  leave  most  respectfully  to  sub- 
scribe myself, 

Your  Lordship's  most  obedient, 

And  very  humble  Servant, 

Thomas  Starkie. 

9,  Seariestreetf  lincoliC$*Inn* 
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line     6,  for  ''•from  this  difficulty**  read  to  thit  difficulty. 
— ^    8,  for  "  and  may  require"  read  and  ruch  limits  may  requirt- 
— —    1,  for  "  ao  action  may  be"  read  actions  have  been. 
^—  24,  for  "  depriTatioDB**  read  deprivation, 

—  13,  for  "  raferrible"  read  referable, 
—^  11,  dele  "  the  prejudice  firam." 
last  line  but  four,  for  <<  for"  read  qf. 

—  8,  for  **  loses**  read  is  prevented  from  succeeding  to, 

l6^  for  '^  should  be**  read  should  hate  been, 

—  19,  for  "  plaiiitifTs"  read  defendant's, 

i7,  for  "  perplexities"  read  perplexity, 

— -    3,  for  "  but"  read  and 

18,  for  '*  defendant!*  read  plaintiff, 

for  "  Birch"  read  Beech. 

— —  10,  dele  "and." 

last  reference  but  one,  for  ''3  Bar.  Ab  "  read  4  Bac,  Ah. 
line   12,  for'*  or  circumstance"  read  nf  knowledge, 

—  9,  for  "  announce"  read  announced. 

first  reference,  for  *<  Johnson  y.  Sutton"  read  Sutton  v.  Johnstone 

last  line  but  four,  add  a  reference  to  1  T.  R.  74s. 

for  "  Cambden"  read  Camden. 

last  line  but  three,  for  *^  of"  read  by. 

in  the  notes,  for  "  R.  ▼.  Walton,  1  Cowp."  read  R.  v.   Watson^  1 

Camp.  S 1 4. 
line    21,  dele  "who." 

19,  for  "  falliu{(;  in  within"  rtud/alling  toithin. 
4,  dele"  the  interests  of" 
last  line .  for  "  Tr.  R.  1  Geo.  3."  read  Tr.  T.  1  G.  3. 
line     7,  for  "  written  with"  read  within, 
first  ref.  read  Dig.  L.  L.  16.    Bar.  Ab.  tit.  Lib.  456. 
first  ref.  dele  '*  ^  Esp.  R.  226."  insert  R.v.  Catoty  4  Esp.  I17. 

—  7 .  fur  " law  of  thecountry"  read  lane  vfthis  country. 

—  7,  for**  latter"  read  d^endant. 
for  "  C'ambdeu"  read  Camden. 


/ 


INTRODUCTION. 


Injuries  which  exist,  independently  of  the  vio* 
lation  of  any  previous  compact,  are  either  forcible 
in  their  nature,  where  the  means  used  are  purely 
mechanical,  or  intellectual,  where  the  wrong  is  com- 
pleted by  the  mere  communication  of  certain  ideas. 

The  sources  of  these  two  kinds  of  injury  are  so 
remote  and  characteristic,  as  to  induce  a  mere  theo- 
retical inquirer  to  conclude  that,  in  any  given  sys- 
tem, the  laws  relating  to  them,  whether  remedial 
or  prohibitory,  would  at  the  same  period  approach 
nearer  to  perfection  in  the  first  instance  than  in  the 
second. 

The  comparative  imperfection  of  the  laws  relat- 
ing to  the  latter  division,  is  suggested  principally 
by  two  considerations — the  want  of  early  experi- 
ence, and  the  intrinsic  difficulty  of  the  subject. 

In  the  progress  of  a  nation  from  a  state  of  rude- 
ness to  civilization,  it  is  natural  to  suppose,  that 
the  protection  of  the  persons  and  property  of  indi- 
viduals from  actual  violence  would  be  the  first  and 
most  important  object  of  legislation. 

Mere  intellectual  injury  is  of  too  abstract- 
ed a  nature  to  invite  early  attention,  and  the 
necessity  of  prescribing  restraints  to  any  consider- 
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able  extent  would ^ot  obtrude  itself  until  society 
had  begun  to  ^ume  a  complicated  form.  This 
necessity  has  its  origin  chiefly  in  the  various  dis- 
tinctions and  refinements  which  prevail  in  the  ma- 
turer^ages  of  society:  previous  to  their  introduc- 
tioil,  and  particularly  whilst  the  art  of  writing  was 
either  altogether  unknown,  or  confined  to  a  few, 
the  injury  could  seldom  extend  beyond  mere  per- 
sonal reflections  and  abuse ;  and  instances  eveh  of 
this  description  would  be  the  less  frequent,  from 
the  probability  that  the  offended  party,  in  the  ab- 
sence of  a  competent  tribunal  to  which  he  might 
appeal,  would  redress  his  own  wrongs,  and  retaliate 
by  acts  of  personal  violence.  Reputation  itself,  con- 
sidered as  the  object  of  injury,  owes  its  being  and 
importance  chiefly  to  this  various  artificial  relations 
which  are  created  as  society  advances. 

The  numerous  gradations  of  rank  and  authority, 
the  honours  and  distinctions  extended  to  the  exer- 
tion of  talent  in  the  learned  professions,  the  emo- 
luments acquired  by  mechanical  skill  and  inge- 
nuity, under  the  numerous  subdivisions  of  labour, 
the  increase  of  commerce,  and  particularly  the 
substitution  of  symbols  for  property  in  commer- 
cial intercourse — all,  in  different  degrees,  connect 
themselves  with  credit  and  character,  affixing  to 
them  a  value,  not  merely  ideal,  but  capable  of  pe- 
cuniary admeasurement,  and  consequently  recom- 
mending them  as  the  proper  objects  of  legal  pro- 
tection. 
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The  difficulties  to  be  eocountered  in  framing 
such  laws  is  a  further  reaaon  for  their  tmperfection } 
their  aubject  matt^  la  more  subtle  and  refined, 
and  does  not  admit  of  the  broad  and  plain  limita 

and  diatinctions  which  may  be  established  in  re- 

• 

spect  of  forcible  injuries;,  for  ]patance»in  the  cas<^ 
of  battery  of  the  person,  the  law  can,  without  he«» 
sitatiQQ,  pronounce,  that  any  the  least  degree  of  vio*^ 
lence  shall  be  deemed  illegal,  and  entitle  the  oora«« 
plainantto  his  remedy;  but,  communications  con« 
ceming  reputation  cannot  be  so  prohibited :  eve/y 
day's  convenience  requires,  that  men,  and  their  af« 
&irs,  should  be  discussed,  though  frequently  at  the 
hazard  of  individual  reputation ;  aud  it  conduces 
mainly  to  the  ends  of  morality  and  good  order,  to 
the  safety  and  security  of  society,  that  consider* 
able  latitude  should  be  afforded  to  such  commu« 
nications.  The  dread  of  public  censure  and  dis- 
grace is  not  only  the  most  effectual,  and  therefore 
the  oiost  important,  but  in  numberless  instances  the 
only  security  which  society  possesses  for  the  pre- 
servation of  decency  and  the  performance  of  the 
private  duties  of  life. 

The  law  may,  indeed,  define  particular  offen* 
ees,  and  diminish  their  frequency  by  the  threat 
of  punishment ;  but  it  cannot  define,  and  therefore 
cannot  compel,  an  observance  of  the  duties,  upon 
the  discharge  of  which  the  happiness  of  the  com- 
munity most  essentially  depends.  It  is  possible, 
in  shorty  for  a  strict  observer  of  every  legal  enact* 
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ment  to  be  destitute  of  every  honourable  feeling  and 
principle,  and  utterly  unfit  for  supporting  any  use- 
ful relation  to  the  society  in  which  his  existence  is 
tolerated. 

-  There  are,  it  i»  true,  other  and  strong  motivesfor 
good  conduct ;  but,  however  powerful  such  are  or 
ought  to  be,  common. experience  proves,  that  their 
practical  operation  upon  the  mass  of  mankind,  is 
weak  when  compared  with. the  love  of  character, 
and  strongly  suggests,  even  to  a  superficial  ob- 
server, the  state  of  things  which  would  ensue  were 
praise  and  blame  to  become  alike  indifferent. 
Hence  it-is  that  the  very  liability  of  reputation  to 
public  censure  tends,  in  a  very,  considerable  de- 
grjBCi  to  the  preservation  of  its  purity. 

Again,  this  privilege  is  important,  not-only  as  it 
diniinishes  the  number  of  delinquents,  but  as  it 
abridges  their  power  of  effecting  mischief,  since  to 
expose  bad  intentions,  is  the  surest  step]  towards 
preventing  their  execution.  It  seems,  indeed,  to 
be  just  as  much  a  matter  of  moral  obligation  to  ad- 
monish an  individual  against, the  malpractices  from, 
which  he  is  likely  to  suffer,  as  to  apprize  him  that 
he  is  unwarily  approaching  the  edge  of  a  precipice; 
bi^t  it  is  impossible  to  cont^d,  that  a  law  controul-* 
ling  the  exercise  of  any  moral,  feelimg,  can  consist 
with  reason  and  good  policy.  > 

In  addition  to  this,  from  the  very  nature  of  the 
case,  such  a  prohibition  would  be  in  a  great  mea- 
sure nugatory:  the  passion  for  communication  is 
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too  powerful  to  be  extinguished  by  any  penal  enact- 
ments, though  the  attempt  to  enforce  them  would 
materially  impede  and  embarrass  the  ordinary  inter- 
course and  business  of  society. 

So  with  regard  to  matters  of  public  concern  :  the 
cause  of  good  government,  of  religion,  or  science, 
may  sometimes  partially  suffer  from  the  propaga- 
tion of  wilful  misrepresentation  and  the  dissemiha« 
4ion  of  vicious  principles,  yet  it  can  scarcely  be 
.doubted  that  these  very  interests  are.  best  .consulted 
by  permitting  free  inquiry  for  the  attainment  of 
trutji  and  dispersionf  of  error.    The  .pr6f(^ssed  end 
•and  object  of  every  political  institution,  is  the' ad* 
vancement  of  the  puMic  welfare^  of  every  philo- 
sophical system,  the  extension  of  human  know<- 
ledge.    Whoever,  therefore,  fairly  points  out  a. de- 
fect, or  error,  in  the  one  case  or  the  other,  neces^ 
sdrily  confers  a  benefit  on  society,  since  he  sug- 
gests the  means  by  which  its  condition  may  be  ini^ 
proved.    To  interdict  all  discussion  6n  such  sub- 
ject^,  would  be  to  embrace  one  of  these  alterna- 
tives^^-either  indiscriminately  to. reject  the  advan- 
tages to  be  expected  from  the  future  exertion  of 
talent,  aided  by  experience,  or  unwisely  to  assume 
the  present  state  of  things  to  be  so  perfect  as  to 
exclude  any  alteration  for  the  better. 

The  convenience,  however,  of  society,  undoubt*- 
edly  requires  that  some  limit  should  be  prescribed 
to  comouinications  affecting,  the.  reputation  of  indi* 
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▼iduals,  and  tbe  general  interests  of  the  cotftinu* 

nity-  ^ 

The  means  which  have  been  invented  fcft  the 
transmitting  and  perpetuating  ideas^  otherwise  fleet- 
ing and  perishable,  are  convertible  into  tbe  powerful 
instruments  of  wanton  mbchief.  Tbe  safety  of  the 
public  may  be  undermined  by  the  diffusion  of 
vicious  principles,  artful  calumnies,  or  obsoente  ri-^ 
baldry ;  its  peace  disturbed  by  acts  of  outragei^  in- 
flicted in  revenge  for  personal  reflections  and  a& 
fronts ;  tbe  happiness  and  prosperity  of  tbe  individual 
impaired  by  imputations  disgracing  him  as  a  man, 
imd  depriving  him  of  the  ccAnforts  of  society;  or 
«flfecting  his  credit  atfd  abilities  in  «tiy  particulaft 
-character,  and  excluding  him  from  the  enjoymcoita 
of  the  honours  apd  emoluments  incidental  -to  his 
•situation  in  life. 

Since  experience  proves,  that  i^uch  may  be  the 
JBtal  consequences  of  malice  thus  exerted,  the 
means  by  which  they  are  effected  are  properly  the 
object  of  legal  coercion  and  restraint. 

The  difficulty,  then,  i^  obvious  i  it  consists  iti 
laying  down  plain  intelligible  rules,  by  which  the 
privilege  of  communication  is  to  be  limited  andde-! 
fined,  and  in  so  adjusting  the  boundaries,  that  the 
common  concerns  and  ordinary  transactions  of  life 
may  not  be  £&ttered  by  irksome  and  unnecessary 
kestraints ;  diat  every  member  of  the  coxmmifiity 
may  feel  himself  at  liberty  to  give  a  fitir  and  faonesi 
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opfflfoa  upcia  every  subject  in  whk^fa  he  possessed 
an  interest,  without  the  apprchen^ron  of  d  suit  or 
prosecution,  and  yet  that  the  impunity  riksll  not 
be  extended  to  puUicatrons  malicionsfy  contrived 
for  the  purpose  of  pnbtifc  or  of  private  mischref. 
c&  £BOfli  thi^  difficulty,  as  far  at  least  as  relates  to 
political  and  theological  topics,  the  awkward  ex- 
pedient of  subjecting  the  press  to  the  controul  of  a 
licenser  owes  its  origin—^  measure  scarcely  plausi- 
ble even  in  its  exterior,  and  replete  with  mischief 
and  absurdity.  The  advantage  to  the  community 
tvould  be  infinite,  could  any  organ  of  communica- 
tion be  discovered,  which  woxfld  faitbfnHy  transmit 
to  the  public  every  sentence  capaWe  of  ^improving 
and  delighting,  but,  repress  every  gross  and  per- 
nicious sentiment.  The  difficulty  consists  in  dis- 
covering such  a  fiterary  alembic.  In  whom  are 
united  the  talents  requisite  for  the  task  ?  Does  the 
possessor  of  them  superadd  an  integrity  and  impar- 
tSaMy  fiable  to  no  influence,  prejudice,  or  bias  ?  Who 
is  competent  ta  judge  of  such  high  qualifications  > 
Where  shall  the  power  of  appointment  reside  ? 

A  writer*,  no  less  remarkable  for  the  acuteness 
of  his  observation  than  for  the  energy  of  his  lan- 
guage, has  thus  expressed  himself  upon  the  sub- 
ject. 

^^  If  nothing  may  be  published  but  what  civil 
authority  shall. have  previously  approved,  power 
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must  always  be  the  standard  of  truth :  if  every 
dreamer  of  innovations  may  propagate  his  projects^ 
there  can  be  no  settlement :  if  every  murmurer  at 
government  may  diffuse  discontent,  there  can  be 
no  peace :  and  if  every  sceptic  in .  theology,  may 
teach  his  follies,  there  can  be  no  religion.  The 
remedy  against  these  evils  is  to  punish  the  authors, 
for  it  is  yet  allowed,  that  every  society  may  punish, 
though  not  prevent,  the  publication  of  opinions 
which  that  society  shall  think  pernicious :  but  this 
punishment,  though  it  may  crush  the  author,  pro- 
motes the  book;  and  it  seems  not  more  reasonable 
to  leave  the  right  of  printing  unrestrained,  because 
writers  may  be  afterwards  censured,  than  it  would 
be  to  sleep  with  doors  unbolted  because  by  our 
laws  we  can  hang  a  thief.^^ 

The  concluding  comparison  indicates  the  lean-*, 
ing^  of  its  author  in  favour  of  the  previous  restric- 
tion. The  utility  and  justice  of  the  comparison 
itself,  however,  appear  questionable.  No  man 
in  his  senses,  it  is  true,  would  invite  danger  by 
leaving  his  door  open,  since  he  might  lose  and 
could  not  gain  by  the  experiment ;  and  security  on 
the  -one  hand  is  opposed  to  danger  on  the  other. 

And  so  in  case  danger,  political  or  religious, 
were  to  to  be  apprehended  from  an  open  press,  and 
no  inconvenience  were  likely  to  arise  from  restrain- 
ing it,  no  one  could  doubt  the  propriety  of  such 
restraint ;  and  to  leave  the  press  unrestricted  be- 
cause an  abuse  of  the  liberty  might  afterwards  be 
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punished,  would  be  as  silly  as  to  leave  the  door  un* 
barred,  because  the  thief  might  be  hanged.  If  the 
comparison  be  meant  to  extend  no  further  than 
this,  it  is  useless,  since  it  merely  illustrates  a  fic- 
titious case  which  does  not  admit  of  doubt ;  if  it 
be  meant  to  extend  further,  its  application  is  unjust, 
since  the  danger  to  be  apprehended  from  an  open 
press  is  opposed,  not  to  security,  but  to  the  danger 
to  be  dreaded  from  making  power  the  standard  of 
truth.  The  advocate  for  an  open  press  assigns  for 
his  reason,  not  that  an  offender  may  be  afterwards 
punished,  but  that  he  apprehends  greater  mischief 
from  the  restriction  than  from  the  abuse  of  the  li^ 
berty  :  each  side  of  the  alternative  presents  its  in-* 
conveniences,  and  the  only  question  is,  which  is 
the  more  tolerable,  to  see  no  truth  but  through  the 
the  suspicious  medium  of  power,  or  to  risk,  the 
disorders  and  scepticism  which  may  flow  from  a 
press  unfettered  by  previous  restriction. 

That  a  free  press  is  the  surest  protection  against 
the  inroads  of  arbitrary  power,  is  a  position  which 
may  almost  be  regarded  as  a  political  axiom.  .Un- 
der a  government  where  communication  is  shut 
out,  the  individual  suffers  in  silence ;  innovations 
are  securely  practised  upon  what  remains  of  bis 
liberty;  his  knowledge  is  confined  to  his  own  griev- 
ances; and  to  proclaim  them  aloud,  and  singly  and 
unassisted  to  demand  redress,  is  too  dangerous  a 
measure  for  the  stoutest  resolution. 

By  means  of  the  press  every  movement  of  power 
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is  announced  to  the  community;  the  efiects  of 
every  measure  scrutinized  by  the  united  talents  of 
the  whole;  every  individual  learns  the  extent  of 
every  public  grievance,  and  is  animated  in  his  re** 
sistance  to  the  oppression  by  the  confidence  which 
the  support  of  numbers  never  fails  to  inspire. 

The  security  thus  afforded  is  valuable  in  propor-* 
tion  to  the  valqe  placed  upon  liberty  itself,  and  is 
an  advantage  singly  sufficient  to  outweigh  the  op* 
posite  evils,  were  they  more  real  than  experience 
has  proved  them  to  be*. 

An  important  distinction  relating  to  this  topic 
still  remains.  There  is  a  wide  difference  between 
'  an  open  press,  that  is,  a  press  not  subject  to  the 
previous  control  of  a  licenser,  and  a  free  press;  and 
yet  it  is  remarkable,  that  these  are  treatedf  by  a 
very  eminent  writer  upon  our  constitution,  as 
identical.  Does  the  removal  of  previous,  restraint 
necessarily  and  essentially  constitute  a  free  press  } 
May  not  the  pains  and  penalties  inflicted  for  that 
which  has  been  published  be  so  unwarrantably  se« 
vere  as  to  prevent  future  publications  ? — To  take 
an  extreme  case: — Suppose  a  government  claim- 
ing no  previous  right  of  restraint,  to  punish  with 
loss  of  life  or  limb  for  publications  abstractedly  in- 
nocent, could  the  press  in  that  country  be  deemed 
free  ?  If  not,  then  it  is  clear,  that  something  mor6 

*  It  18  DOW  upwards  of  a  ceotory  since  the  press  of  this  couii'^ 
try  was  finally  rescued  from  the  hands  of  a  liceusen 
t  Sir  W.  Blackstone's  Com.  vol.  4,  154, 
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than  ttie  mere  absence  of  previous  restraint  is  es* 
sential  to  the  liberty  of  the  press. 

This  further  requisite  consists  in  laying  down 
plain  intelitgible  rules,  adapted  to  the  exigencies 
And  convenience  of  society;  without  such  guides^ 
the  most  perplexing  uncertainty  must  prevail,  an4 
it  may  fairly  be  questioned,  whether  the  alterna* 
live  of  a  licenser,  whose  office,  however  odious,  at 
all  events  secures  from  punishment,  by  [H^venting 
the  publication  of  that  which  he  deems  offen^ivet 
be  not  preferable  to  the  permission  to  publish, 
where  the  effect  of  publishing  is  hazardous  and 
uncertain. 

Civil  liberty  has  been  well  defined*,  to  consist 
in  "  The  not  being  restrained  by  any  law  but  what 
♦*  conduces,  in  a  greater  degree,  to  the  public  good.** 
Were  a  set  of  laws,  therefore,  to  be  constructed  up'* 
on  this  foundation,  for  regulating  the  extent  of  tli« 
privilege  of  communication,  so  as  to  consist  witl^ 
the  AiUest  enjoyment  of  civil  liberty,  their  operas 
tion  would  produce  the  greatest  aggregat-e  of  good ; 
so  that  were  a  greater  latitude  allowed,  the  mis^ 
chief  would  outweigh  the  advantage  resultingfrooi 
freer  communication:  were  the  privilege  mord 
ooqtradted,  the  additional  security  would  not  com* 
pensate  for  the  increase  of  litigation,  and  the  partial 
loss  of  the  benefits  afforded  by  free  discussion ;  or 
in  either  case,  an  inconvenience  would  accrue  front 

♦  Paley's  Philosophy,  vol.  ^,  p,  T§4t 
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relinquishing  a  plain  well-defined  rule  for  one  un- 
certain and  precarious.  To  determine,  therefore, 
with  precision,  the  limits  of  verbal  and  written 
communication,  is  a  problem  easy  of  enunciation, 
but  exceedingly  complicated  in  its  solution :  it 
involves  the  consideration  of  the  habits,  manners, 
and  even  fancies  and  pi-ejudices  of  the  people  for 
whose  government  it  is  intended,  and^may  require 
alterations  corresponding  with  the  changes  effected 
in  the  state  of  society.  Before  mercantile  con« 
renience,  for  instance,  had  created  what  is  termed 
credit,  an  imputation  of  insolvency  could  produce 
little  prejudice,  yet  after  the  establishment  of  com- 
mierce,  it  might  largely  contribute  to  its  own  veri- 
fication ;  and  it  would  not  be  difficult  to  cite  terms 
of  reproach,  which  in  one  age  would  exasperate  and 

« 

provoke  to  acts  of  violence,  but  in  another,  would 
meet  with  disregard  and  indifference. 

To  INQUIRE  WHAT  LIMITS  HAVE  BEEN  PR£« 
SCRIBED  BY  THE  LAW  OC*  ENGLAND  TO  THE  COM- 
MUNICATION  OF  IDEAS  OF  ANY  DESCRIPTION, 
WHETHER  OF  FACTS  OR  OF  OPINIONS,  WHICH 
MAY  AFFECT  THE  CHARACTERS  OF  INDIVIDU- 
ALS, OR  THE  INTERESTS  OF  THE  PUBLIC,  AND 
THe'mODE  by  WHICH  ITS  REGULATIONS  ARE  TO 
BE  ENFORCED,  IS  THE  OBJECT  OF  THE  PRESENT 
TREATISE. 

.    In  purauing  this  investigation,  the  following  me- 
thod is  proposed  to  be  observed. 
1st.  To  reduce  the  subject  into  the  most  simple 
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divisions  of  which  it  is  cfapable,  With  reference  to 
the  general  principles  and  distinctions  recognised 
%  the  Law  of  England. 

And  2d]y.  To  endeavour, from  the  particul/ir cases 
which  range  themselves  within  each  of  such  di- 
visions, to  extract  such  principles  and  positions  as 
may  serve  to  define  and  ascertain  the  limits  and 
boundaries  of  this  branch  of  the  law. 

In  the  first  place  it  is  necessary,  for  the  sake  of 
clearness,  to  advert  to  the  well-known  distinction 
between  private  and- public  wrongs :  in  the  former 
case,  the  object  of  the  law  is  to  compel  a  repara- 
tion  to  the  injured  individual,  for  a  specific  loss ; 
of  the  latter,  .to  prevent,  by  dread  of  punishment, 
an  attempt  to  produce  disorder  in  society.  The 
foundation,  therefore,  of  proceeding  in  the  two 
cases,  is  perfectly  distinct ;  and  the  means  used  by 
the  law  for  the  attainment  of  such  different  objects 
are,  as  might  be  expected,  dissimilar. 

In  some  respects,  it  is  true,  the  corresponding 
incidents  are  nearly  related  ;  but  upon  the  whole, 
a  separate  consideration,  even  of  these,  appears  pre- 
ferable, particularly  since  repetition  maybe  avoided 
by  reference,  and  the  advantage  derived  from  view- 
ing the.tvvo  branches  in  their  mutual  bearings  may- 
be  attained  by  subsequent  comparison. 

The  subject  will  therefore  be  considered, 

1st.  In  its  relation  to  individuals. 

2dly.  In  its  relation  to  the  interests  of  the  public. 


i.._ 
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In  conaideriQg.tbe  subject  aa  it  relates  to  indivi* 
duals,  it  will  be  convenient  to  inquire, 

Ist.  Under  what  circumstances  an  individual  i^ 
entitled  to  recover  damages  for  any  communication 

concerning  him. 

3dly*  The  means  appointed  by  law  for  obtaining 
such  damages  where  the  party  is  entitled ;  and  the 
means  of  defence  where  a  party  sues  who  is  not  so 
entitled. 

1st.  Under  what  circunostances  is  an  individual 
entitled  to  recover  damage's  for  a  communicatioq 
concerning  him  ? 

An  action  to  recover  damages  in  case  of  slanderi 
rests  upon  the  grounds  and  principles  of  Common 
Law  ;  and  though  the  legality  of  such  a  proceeding 
has  been  recognised  by  statutes  regulating  the  costs 
and  limiting  the  time  of  complaint,  the  right  to  re^* 
dress  exists  independently  of  the  written  law.  To 
this  observation  the  proceeding  by  action  of  scan« 
PALUM  MAGNATUM  sccms  to  form  no  exception, 
since  the  statutes  relating  to  that  offence  rather  se- 
cure an  existing  right  by  new  penalties  than  create 
a  title  to  damages.  (1  West.  3  £.  1.  c.  34.  2  R. 
S.  c.  5.  13  R.  2.  c.  11.     Lord  Townsend  v.  Dr^ 

* 

Hughesy  2  Mod.  150.) 

The  Law  of  England,  in  its  ample  and  equitably 
provision  of  remedies,  prescribes^  generally,  that 

*'  WHERE  A  MAN  HAS  A  TEMPORAL  LOSS  OR  QA-* 
MAGE  BY  THE  WRONG  OF  ANOTHER,  HE  SHALL 
HAVE     AN     ACTION    ON     THE     CASE     TO    BE    KE** 
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PAIRED  IN  damages/'  (I  Com.  Dig.  168.  Bac. 
Ab.  tit.  Actionsk  B.) 

In  order  therefore  to  constitute  a  right  of  action^ 
at  Common  Law,  two  circumstances  must  concur ; 
first,  a  loss  must  have  been  sustained  by  the  plain* 
tiff;  and  secondly,  the  loss  must  have  been  occa- 
sioned by  the  wrongful  act  of  the  defendant. 

The  first  question,  therefore, — When  is  an  in- 

ft 

dividual  entitled  to  recover  damages  for  any  com- 
munication concerning  him  ?  resolves  itself  in  two 
considerations :  1st.  When  shall  a  man  be  said  to 
have  suffered  a  temporal  loss  from  a  communis 
cation  concerning  him  ?  2dly.  When  shall  the  act 
of  communication  be  deemed  a  wrong  } 


(     16    ) 
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When  shall  a  man  be  said  to  have  suffered  a 
TEMPORAL  LOSS  from  a  Communication  concerning 
him? 

'  Since  the  remedy  sought-  to  be  recovered  by  a 
personal*  action  in  a  court  of  law  is  of  a  pecuniary 
nature,  it  follows,  that  the  loss  complained  of,  ought 
to  admit  of  a  pecuniary  admeasurement.  The  term 
temporal,  used  as  descriptive  of  the  loss  upon  which 
a  suit  may  be  supported,  seems  particular^  opposed 
to  spiritual  grievances'^ y  which  cannot  he  estimated 
in  money,  and  for  which,  a  remedy  must  be  found, 
if  at  all,  under  a  jurisdiction  very  differently  con- 
stituted ;  and  so,  a  mere  injury  to  the  feelings  with- 
out  actual  deterioration  of  person  or  property,  can- 
not form  an  independent  and  substantive  ground  of 
proceeding,  though  in  other  cades  it  mayimaterially^ 
influence  a  jury  in  their  assessment  of  damages. 

In  general,  then,  it  is  necessary  to  prove  a  spe- 
cific loss  to  have  been  sustained,  by  the  evidence 

*  I.  e.  iQ  an  action  upon  the  case*  t  4  Co*  l6* 
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of  which  a  jury  is  to  be  guided  in  assessing  pecu^ 
aiary  damages :  with  respect  to  this  rule,  however, 
the  case  of  slander  exhibits  a  remarkable  exception, 
many  communications  being  deemed  actionable 
without  proof  of  special  loss. 

This  dispensation  is  grounded  upon  the  strong 
presumption  of  loss  supplied  by  the  injurious  qua* 
lity  of  the  communication,  and  the  necessity  for 
administering  a  speedy  remedy.        ' 

The  nature  and  force  of  these  reasons  will  bt 
best  illustrated  by  examples.  Suppose  insolvency 
to  be  imputed  to  a  merchant  or  banker :  if  he  were 
compelled  to  wait  until  he  could  come  prepared 
with  proof  of  a  specific  loss  sustained  ip  conse^p* 
quence  of  the  slander,  the  legal  remedy  would  ire* 
quently  arrive  too  late. 

The  natural  and  probable  effect  of  such  a  report, 
is  immediate,  and  increasing  prejudice,  the  slander 
itself  affording  a  violent  presumption,  that  damage 
either  has  or  will  acorue  to  the  object  of  it ;  the 
hardship  would  therefore  be  great,  were  he  to  be 
excluded  from  the  courts  by  the  difficulty,  peculiar 
to  his  case,  of  providing  the  precise  measure  of  legal 
evidence,  until  the  evil  had  become  inveterate,  and 
his  affairs  irretrievable. 

So  in  the  remarkable  case  where  an  imputation 
is  thrown  upon  the  plaintiff  likely  to  induce  his 
ancestor  to  disinherit  him ; .  no  loss  can  in  such 
ease  actually  arise,  untjl  by  the  death  of  the  ances- 
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tor  the  disinherisoa  shall  have  become  complete ; 
but,  were  the  plaintiff  compelled  to  wait  till  then^ 
it  would  frequently  be  impossible  to  apply  a  remedy; 
the  intermediate  death  of  the  wroog'^doer,  or  his 
inability  to  make  compensatioir,  might  leave  the 
injumd  paorty  without  legal  resource*  By  dispeusing 
with  the  usual  strictness  of  proof,  and  considering 
imputations  which  afford  strong  presumptive  ev\* 
dence  of  damage,  as  sufficient  grounds  of  action^ 
the  evils  of  the  natmoe  alluded  to  are  avoided,  and 
by  an  early  refutation  of  the  calumny  the  ultimate 
effects  of  it  averted ;  and  though  the  defendant  in 
such  an  action  cannot  be  looked  upon  as  an  ofagect 
of  indulgence,  yet  the  interests  of  all  parties  seem 
better  consulted  by  allowing  cognizance  of  the  maU 
ter  at  an  early  stage,  when  a  sligbt  reparation  may 
arrest  the  progress  of  the  mischief,  akid  restore  the 
injured  party  to  his  right,  than  by  waiting  till  the 
dami^  shall  have  become  more  serious^. and.  tbs 
remedy  more  difficult  and  uncertaiii. 

The  jurisdiction  of  courts  of  law,  in  actions  for 
^  slander,  has  for  its  immediate  object  the  enforciog 
ii  compensation  in  damages  for  a  loss  sustained ; 
but  this  necessarily  includes  a  oollateral  means  of 
relief,  in  many  instances  more  efficaciovis  than  the 
pribeipal  remedy  claimed,  since  an  opportunity  is 
afibrded  to  the  party  of  openly  rebutting  the  cb^ 
lumny,  by  challenging  investigation  in  the  face  of 
the  country ,--*-a  matter  frequently  of  more  serious 
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tmportonce  than  the  rdcovery  of  damages,  and  an  ad- 
Tantflge  which  eould  not  b^  so  wefl  obtained  by 
other  means ;  and  though,  as  alteady  dbserved,  this 
mode  of  relief  be  but  incidehtal  to  the  main  end, 
yet  its  evident  convenience  furnishes  a  strong  reason 
for  reld^idg  sotnewhat  of  usual  strictness  for  the 
Bake  6f  extending  it 

The  consideration  of  the  plalntifi^s  loss,  there** 
fore,  afibtds  two  subjects  for  ihquiry  r 

1st)  In  what  cases  and  \ip6n  what  grounds  does 
the  law  presume  a  loss  t6  the  plaintiff  from  the 
slander? 

2dly,  Where  It  spedtie  loss  must  be  proved,  how 

Itaudt  such  specific  loss  b6  connected  with  the 
itaader? 

Isi^  t'ft  WhM.ifaMi  Md  dpca  what  grounds  does 

the  law  presume  a  loss  to  the  plaintfff  ftom  the 

The  general  distinction  of  law  as  to  the  neceiisity 
of  shewing  special  dtitiage  in  such  cases  is,  that 
^*  whtM  the  natitral  consequence  of  the  words  is  a 
damage ;  as  if  they  import  a  charge  of  havUig  betfn 
gutltif  of  tt  erlfkidi  or  of  having  a  contagious  distem- 
per, or  if  they  are  prejudicial  to  a  person  in  an  Oftkiti^ 
»  to  a  person  of  a  piofessioti  of  trade^  they  are  in 
themselves  actionable ;  in  other  cases,  the  patty  who 
brings  aD  acticto  for  wofds,  meM  shew  the  dafttaga 
wllicb  lie  has  foaelted  ftota  theiti*^'' 

4 
i 

•  6  Bac.  Ab.  205.     ' 

c  8 
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From  the  books,  it  appears,  that  nff- actiooj^i 
Jjaaj£  ^^ee^^  ^  maintained  without  proof  of  special  damage  in 

the  following  cases.      ^     '     ' 

Where  a  person  is  charged  iyit];i  the  commission 
of  a  crime. 

Where  an  infectious  disoi^der  is  imputed^ 

V  Where  the  imputation  affects  him  in  his  office, 

V  profession,  or  business. 

Where  the  matter  charged  tends  to  the  party^? 
disinherison,  or  affects  his  title  to  land. 

Where  the  slander  i9  propagated  by  printing, 
writing,  or  signs. 

In  cases  of  scandalum  magn^tum. 

It  will  be  considered,  under  each  of  these  divir 
ftions,  by  what  rules  the  extent  of  the  action  in  each 
case  \8  limited,  and  the  reasons  upon  which  they 
are  founded. ' 

]  St.  Where  a  person  is  charged  with  the  commis? 
8ion  of  a  crime.  . 

Here  it  may  be  considered, 

Ist.  What  must  be  the  nature  of  tJie  offence  im* 
puted.  ^ 

52dly •  In  what  manner  and  terms  it  mtut  be  im^ 
fitted. 

1st.  What  must  be  the  nature  of  the  offence 
Imputed. 

The  action  for  scandalous  words,  though  of  high 
antiquity,  was  formerly  so  little  resorted  4o,  that 
between  the  first  and  fifth  years  of  the  reign  of  £d- 
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w^d  the  third,   not   more  than  three  instances 
occurred*. 

From  the  commencement  however  of  the  reign 
of  Elizabeth,  such  actions,  especially  for  words  con- 
taining an  imputation  of  crime,  began  to  multiply 
with  great  rapidity,  a  circumstance  chiefly  attribu-* 
table  toTthe.increasing  encouragement  which  they 
inet  with  in  our  courts.  No  settled  rule  ascertain* 
ing  their  limits,  seems  however  to  have  been  esta-** 
blished  at  any  early  period,  and  the  host  of  con* 
flicting  decisions  to  be  met  with  in  the  books, 
exhibit  convincing  marks  of  the  precarious  and 
fluctuating  principles  on  which  they  were  grounded. 

A  stru^le  between  two  opposite  inconveniences,' 
seems  to  have  created  this  wavering  in  the.  minds 
of  the  judges.  The  fear  of  encouraging  a  spirit  ,of 
idle  and  vexatious  j"  litigation,  by  affording  too 
great  a  facility  to  this  species  of  action,  was  con- 
trasted with  the  mischief  resulting  to  the  public 
peace  from  refusing  legal  redress  to  the  party  whose 
reputation*  had  been  slandered,  every  day^s  expe-^ 
rience  teaching,  that  the  remedy,  denied  by  our 
courts,  would  most  surely  be  sought  after  by  acta 
of  personal  violence.  Accordingly  it  appears,  that 
as  th?  forper  or  latter  of  these  considerations  pre-, 
ponderated,  a  more  rigid  or  relaxed  rule  of  decision 
was  adopted  by  the  judges:^. 

•  According  to  Coke,  C.  J.  3  BuUt.  l67* 

t  6  Mod.  24. 

i  Out  of  300  foccessive  caies^  taken  at  random  A  Crake's 
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la  E4w^4l>  cm»^9  the  defepflapt  bad  obaii;^ 
the  plaintifT  with  having  attempted  to.  bum  tb^ 
<)0feadHpt's  boii«e ;  wd  the  pourt  wejre  of  opioion, 
thut  tba  cb^rg*  wai9  %etiop»Me.  fts^^gqing,  genendl  j» 
nfi  thf  r€^9an,  tbiit  ^*  hi^  ^mh  speech  the  plamliff^$ 
g^  nmM  ifi  imjmred*'* 

In  Stubope  r.  Blitbt*  tb4  words  were^«^^<  M« 
Stmbapt  bfktb  but  ooe  maaor,  a^d  that  be  hatb 
gluten  by  sw/wring  and  fomwearHig  ;^  and  'Wrays 
C«  J.  aaid,  ^^  that  though  ala«dm  and  felae  impu* 
tedooa  are  to  be  9uppr^ated»  becaiiae  OMUiy  timm 
«  v^rMf  Ad  vtrbera  ptsrvthUMm  ett ;"  yet  he  said» 
^^  that  tba  jtrdgoa  h»d  ro6oived»  that  actions  for 
aeaodftUi  rtiould  oot  b^  faaintaiDed  by  any  atrained 
MMtruetion  or  afgfiment»  nor  any  ferour  gives  to 
auppoft  them ;  fiDraamuch  aa  in  thtae  daya  they  root^ 
dbound  than  in  tingiea  paat»  and  the  iotempetance 
and  malice  of  man  iner ease,  ei  maUlHi  hominum  etl 
pivimmimm :  and  in  our  hocka  adiones  pn  siwnda^ 
U$  sunt  Tut^mimm ;  aad  tuch  aa  are  brought  are  for 
wofda  oi  eminni  slandmrs  amd  a^  great  import;'' 
In  Soiale  v.  Uaoi)iioa:^,  the  words  were>  *^  thou. 

llepQrt^  of  cases  }d  the  roigp  of  IJlizabeth,  1 5  consist  of  actioQS 
for  words,-— a  proportion  somewliat  greater  than  that  of  one  m 
fourteen.  If»  upon  the  avernge,  it  be  supposed  that  each  iDdi-* 
vklaal  ease  of  the  two  olafises  o^teupuid  lh«  smae  tune*  ^  will 

» 

follow^  that  one  day  out  of  cyeiy  foaiteev^  ma^t  tmm  bran  da* 
▼oted  by  the  court  to  this  unprofitable  species  of  discussion* 

♦  Cro.  Eliz.  6.      ' 

t  4  Co.  15. 

t  I  Salstp  40, 
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w»t  jbnwom,  and  I  can  prove  it/'  Upon  iDOtioift 
hi  amst  of  judgment,.  Wilihans,  J.  said,  '*  dus 
Mfe  18  to  be  obeerr'ed  as  touching  words,  wfaidi  an 
actionable ;  tbat  ia  to  saj,  where  ike  warde  epoketi 
do  iemd  /•  the  vi^amg^  dkeredk^  ot  diegrace  of  the 
party^  there  ike  worde  shall  be  aclienabie.^'  Andik^ 
rule  woe  mfkrwuBd  by  the  cami. 

Yet  ao  little  was  thia  vule  regarded,  that  in  tim 
v«y  next  case  which  occurred,  where  the  words 
weie^  '^  tboowert  in  gaol  for  robbing  such  an  one 
on  the  Ughway/'  the  court  differed  in  opinion ; 
and  Fender,  J.  held,  that  if  one  saidi  of  another^ 
'^  thou  art  as'very  a  thief  as  any  in  Warwick  gaol,'^ 
nans  heimg  ikem  M  prkemy  the  words  would  not  be 
actHMiable,  bat  otherwise  kadafehm  been  there  at 
ike  time.  -  ^ 

•  In  Sit  Haibert  Crofts  v.  Brownf ,  the  words  were, 
'^  Sir  H.  C.  keepetb  men  to  rob  me/'  And  upon 
giving  judgment  for  the  defendant.  Coke,  C.J. 
aaid,  '^  We  will  not  give  more  fovour  unto  actiona 
on  the  case  for  words,  than  of  necessity  we  ought 
to  do,  where  the  words  are  not  apparently  scanda* 
lous,  these  actions  being  now  too  frequent,'^ 

In  the  £arly  part  of  the  reign  of  queen  Anne^ 
Chief  Justice  Holt:|:  observed,  tibat  ^^  it  was  not 
worth  while  to  be  learned  on  the  subject*  but  mkem^ 


*  Bulst.  40. 

t  3Bolit.l67. 

%  Baker  v.  Pierce, Holt,  k.  654.  6  Mod.  84»&C, 
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wer  amf  leords  tended  to  take  away  a  man^s  repytrn^ 
tioky  he  would  encourage  actions  for  them,  because 
80  doing  .would  much  contribute  to  the  preserva-. 
tion  of  the  peace/^  And  in  another  report*  o£ 
the  same  case,  he  is  stated  to  have  9aid,  *'  I  remem«^ 
ber  a  story,  told  by  Mr.  Justice  Twisden,  of  a  man^ 
that  had  brought  an  .action  for  scandalous  wocdft 
aipbken  of  bioi ;  and  upon  a  motion  made  in  aiTest 
of  judgment,  th^e  judgment  was  arrested,  and  the 
plaintiff  being  in  the  court  at  the  timcysaid,  that  tf 
))e  had  thought  he  should  not  have  recovered,  he 
would  have  cut  the^dcfendant's  throat/^ 
'  Yet  the  same  learned  judge,  in  a  casef  somewhat 
subsequent  to  the  former,  is  reported  to  have  said,^ 
that  *'  to  make  words  actionable  in  diemsejves,  it 
is  necessary  to  charge  some  scandalom  :crime  hy. 
lAem/^  In  the  case  of  Ogden  and  Turner^,  the; de- 
fendant said  to  the  plaintiff,  '^  thou  art  one  of  those 
that  stole  my  Lord  Shaftesbury^s  deer/'  The  court 
heldy  ^*  that  words  to  be  of  themselves  actionable; 
without  regard  to  the  person  or  foreign  help,  must 
'  eitlier  endanger  the  party^s  Ufe^  or  subject  him  to  tn^. 
famoiLs  punishment  J  B,nA  that  it  is  not  sufficient  that 
the  .party  may  be  fined  and  imprisoned :  for  that^ 
jf  any  one  be  found  guilty  of  any  commoti  trespass^; 
he.shall  be  fined  and  imprisoned,  and  yet,  that  no 
one  will  assert,  that,  to  say  one  has  committed  s^. 

*  Lord  Ray,  959. 

t  Walmcsley  y.  Russel,  6  Mod.  200. 

4  6  Mod,  104.  3.Salk.69&'Holt,  40. 
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trespass  will  bear  an  action,  oi*  that  at  least  tber 
thing  charged  upon  the  plaintiff  must  be  9camla^ 
lout.^'  And  in  the  same  case  it  was  held,  that 
where  the  penalty  for  an  offence  by  a  statute  was 
of  a  pecuniary  nature,  an  imputation  of  such  an 
offence  would  not  be  actionable,  even  though  in 
default  of  paymtot  the  statute  should  direct  the 
offender  to  be  set  in  the  pillory,  since  the  setting 
in  the  pillory  was-  only  for  want  of  money,  and  not 
the  direct  penalty  given  by  the  statute. 
•  In  Button  v.  Hey  ward  ♦,  Fortescue  Justice  ob- 
served, "  It  was  the  rule  of  Holt,  C.  J.  to  make 
words  actionable  whenever  they  sound  to  the  disre^ 
pHiMwn  of  the  penon  of  whom  they  were  spoken ; 
and  this'was  also  Hale^s  and  Twisden's  rule,  and  I 
think  it  a  very  good  rule/' 

Such  is  the  hature  of  the  general  rules  upon 
which 'the  older  decisions  were  founded. 

The  ground  of  an  action  for  words  in  the  absence 
of  specific  damage,  is,  as  has  already  been  seen,  the 
immediate  tendency  in  the  words  themselves  to 
produce  damage  to  the  person  of  whom  they  are 
spoken,  in  which  case,  presumption  supplies  the 
place  of  actual  proof.  The  immediate  and  obvious 
inconveniences  resulting'  from  a  charge  of  crime 
are,  the  party's  degradation  in  society,  and  his  ex- 
posure to  criminal  liability.  In  the  former  case  th^ 
presumption  is,  that  he  has  lost  the  benefit  of  inter^ 

•  S  Mod.  24*  ♦ 
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ewr$e  with  society ;  m  the  laUeF»  that  be  is  piaeed 
kfjeoptrdy)  and  that  tbe  suspieioQ  excited  by  tb^ 
leport;,  may  produce  a  teiBpora?y  deprivation  of  hia 
lib^ty  until  bia  inpoceacQ  cao  ba  oiade  manifest* 
Further^  tban  tbe.  evil  of  a  temporary  privatioo,  the 
presumptioqi  canpot  in  geoeral  ba  canied^  since 
a  mere  false  report  cannot  of  Uself  effect  tbe  party's 
life;  and  if  tbe  report  be  true,  he  is  pot,  as  will 
afterwards  be  veen^  eq^itled  to  an  action.  Casea 
may  however  occur,  where  the  detriment;  may  be 
Ypuch  more  serious  than  a  tempomry  loss  of  liberty^ 
It  is  very  possible  to  suppose,  for  instance,  that  an 
unfortunate  combination  of  circumstances  may 
leave  the  question  of  guilt  or  innocence,  in  a  capU 
tal  case,  so  nicely  poised  in  the  nripd  of  tbe  jury,  ^ 
that  a  prejudice  instilled  by  a  previous  report, may 
turn  the  scale  against  tbe  accused  though  really 
innocent;  and  this  apprehension  was  sti)l  mora 
fi)rmidable,  whoi  the  law  required  a  man's  jury  to 
be  summoned  from  the  Neighbaurhoadj  a  {^oe 
likely  to  be  the  most  strongly  infected  with  the 
pr^}ttdiee.  .  Tbe  liberty  of  every  individual,  how** 
iever,  is  considered  by  the  law  as  so  valuable,  that 
the  vei^  probability  of  its  suspension  is  held  suf«- 
ficient  to  enable  him  to  assert  bis  innocence  in 
.court,  to  avert  the  evil  apprehended,  and  to  recover' 
damages  for  tbe  injury  at  the  very  earliest  oppor- 
tunity. 

Since  then  the  grounds  of  action  are  to  be  found 
in  one  or  both  these  consequences,  namely,  the  de- 
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gradation  of  the  party  in  society,  or  his  liability  to 
crimiBal  animadversion,  it  becomes  material  to  *a8« 
certsia,  by  reference  to  the  decided  cases,  under 
what  restrictions  one  of  both  of  these  can  constitute 
the  subject  matter  of  such  an  action.     First,  it  id 
to  be  observed,  that  though  these  two  consequences 
cannot  be  completely  separated,  inasmuch  as  a 
greater  or  4ess  degree  of  discredit  must  necessarily 
attach  to  every  violation  of  the  existing  law,  yet  that 
the  pariyi^i  jfopafdy  in  a  legal  pmnt  of  mem  i$  oon^ 
ndered  by  the  law  a$  the  principal  ground  of  action^ 
This  appears  from  the  general  scope  and  tendency  of 
the  body  of  cases,  to  be  found  in  the  books,  relating 
to  this  copious  subject,  in  which,  though  the  dis« 
credit  to  the  party  is  frequently  a  topic  of  discus^ 
sion,  yet  the  main  question,  for  the  most  part,  turns 
upon  the  penal  consequences  of  the  offence,  and  the 
certainty  wherewith  it  is  charged. 

There  are,  however,  many  instances  to  be  found 
which  prove,  that  criminal  liability  is  not  always 
the  peculiar  and  exclusive  ground  of  action,  and  in 
which  k  remedy  has  been  given  on  account  of  rmpu- 
tatioDs,  which,  if  believed  and  even  proved,  could 
not  have  subjected  the  plai  ntiff  to  any  future  penal* 
ty :— -For  instance,  * 

The  defendant  said,  *^  Robert  Carpenter^  wai 
in  Winchester  gaol,  and  tried  for  his  life,  and  woOld 
have  been  hanged  had  it  not  been  for  Leggat,  for 
breaking  open  the  gmnary  of  farmer  A.  and  stealing 
his  bacon/^ 

•  Carpeoter  v.  Tarrant,  Rep.  Temp.  Hard.  339. 
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t  In*  Gainford  v.  Tuke  the  words  were—"  Tbotr 
wast  in  Launceston  gaol  for  coining  !''  The  plain* 
tiff  replied,  "  If  I  was  there,  I  answered  it  well." 
^*  Yea,**  said  the  defendant,  "  you  were  burnt  io 
the  hand  for  it!" 

.  In  Boston  v.  Tathamf.  The  action  was  brought 
for  saying  that  the  plaintiff  was  a  thief^  and  had 
stolen  the  defendant's  gold.  It  was  contended  in 
arrest  of  judgment,  that  the.  words  not  being  cer- 
tain as  to  time,  they  might  be  taken  to  refer  to  the 
time  of  Queen  Elizabeth,  since  which  there  had 
been  divers  general  pardons,  in  which  case  no  loss 
could  happen  from  the  scandal.  But  the  court  said^ 
that  it  is  a  great  slander,  to  be  once  a  thief;  and 
that  although  a  pardon  may  discharge  of  punish-* 
nient,  yet  the  scandal  of  theofienceremains^ 

In  the  above  cases  of  Carpenter  v.  Tarrant,  and 
Gainford  v.  Tuke  (the  former  of  which  was  cited 
by  Lord  Eiienborough  C.  J.  in  giving  judgment  in 
a  late  case^),  the  words  import,  that  the  plaintiff 
had  been  acquitted  in  the  one  case,  and  punished 
in  the  other;  neither  imputation,  therefore,  though 
believed,  could  have  exposed  either  of  the  plain- 
tiffs to  future  liability.  In  these  and  similar  in- 
stances it  is  likewise  to  be  observed,  that  though 
motions  were  made  in  arrest  of  judgment,   the 


^  Cro,  Jac*  536^ 

t  Cro.  J.  622.  Vid.  Sty.  49.  All.  35.  1.  Vin.  Ab.  415.  pi.  8. 

%  Rob«rt|i  ¥•  Cambdeo,  9  East.  Kep, 
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objection  relied  upon  was,  that  the  words  cOn^ 
tained  no  direct  charge  of  felony  ;  and  it  was  not 
insisted  upon  as  essential  to  the  action,  that  the 
words  must  impute  an  offencQ  which  mayexpQ^e 
(he  party  to  a  future  prosecution,,  though  theo^e  was 
room  in  each  of  these  cases  for  making,  the  objecr 
tion,  bad  it  been  thought  available.  And  in. the 
case  of  Boston  V.  Tatham,  the  court  expressed  ai| 
opinion,  that,  even  allowing  that  the  words  fixed 
the  offence  to  a  period,  since  which  the  liability  to 
punishment  must  have  been  discharged  by  a  general 
pardon,  yet  that  the  words  were  actionable  since  the 
the  scandal  of  the  o^enqe  ren^ained.  And  although 
in  these  cases  the  principal  ground  upon  which 
words  of  this  description  are  held  actionable  seems 
abandoned,  yet  the  good  sense  of  the  decisions  i« 
obvious ;  for  were  it  otherwise,  the  slanderer  might 
always  secure  impunity  by  cautiously  asserting  thai} 
the  party  slandered  had  already  suffered  the  punish** 
ment  appertaining  to  the  imputed  offence. 

Supposing  it,  however,  to  be  perfectly  true,  that 
in  some  instances  the  presumption  of  prejudice  to 
the  plainti^  in  society  is  aground  of  action,  in-^ 
dependent  of  any  detriment  in  a  criminal  point 
of  view,  yet  it  appears  clearly  established,  that 
^^  No  charge  upon  the  plaintiffs  however  foul^  will 
enfiile  him  to  damages^  unless  it  be  of  an  offence 
punishable  in  a  temporal  court  of  criminal  jurisdic^ 
fion/* 

Thus,  bv  s(  long  series  of  cases  it  h^s  been  de« 
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cided,  that  to  say  a  man  ia  **  fof^worn*/^  or  thsit 
he  baa  taken  afalse'oatb^  generally,  and  without  te* 
ference  to  some  judicial  proceedings  ia  not  action- 
Able  ;  and  the  reason  is,  that  in  the  latter  case  a  per^, 
jury  is  charged5  for  which,  were  the  charge  true^ 
the  party  would  be  liable  to  be  indicted  and  pn-' 
nish^d ;  in  the  other,  a  breach  of  morality  is  iai<* 
put^d,  of  which  the  law  does  not  take  cognizance. 

So,  to  accuse  another  of  having  secretedf  a  wil)^ 
for  the  purposo  of  defrauding  his  relations,  is  hot 
lietfonable ;  though  a  person,  who  by  such  means 
possesses  himself  of  the  testator's  property,  wouM 
be  regarded  by  society  in  no  better  light  than  tb^ 
dteaier  of  an  horse,  or  the  picker  of  a  po<^ket.  Agliini 
Where,  in  general,  bad  principles  and  vicious  pro^ 
pensfties  are  imputed  to  th^  plaintiff^  he  is  not  en- 
titled to  any  compensation  in  damages  without 
proof  of  a  specific  loss ;  though  a  person  known  M 
possess  such  principles  and  propensities  is  as  likely 
to  be  despised  and  avoided  in  society  ds  if  be  had 
actually  reduced  them  into  practice. 

The  defendant^  said  of  the  plaintiff,  *^  H«  is  * 
brabbler  and  a  quarreller,  for  he  gave  his  champioti 
council  to  tnake  si  deed  of  gift  of  his  goods  to  kill 

^  Ms.  965.  Ctom  BViz«  429-  Pophani,  210.  Oxr,  69*  Cto.  ICIuf; 
yes.  Cro.  £lis.  6S9.  Cm  £.  720.  Cro^  ETtu  1S5«  t  YiH.  Ab« 
404.  1  RoU  Ab«  40.  Com.  Dig.  tit,  Actioa  •a  the  cait  tor  defo* 
matioD,  D,  ?•  6  Mod.  200. 

t  3  Salk.  327. 

^  Eaton  ?» AHen^  4  Rep.  l6,  Cro.  lEiiz,  dS4^ 


tne,  and  thtxi  to  fly  out  of  the  country ;  biit  God 
preserved  me^^ 

Sir  £.  Coke^,  in  his  comment  upon  this  case^says, 
**  Upon  great  couBideration  and  adviaement,  it  waa 
adjudged^  that  the  words  in  the  principal  ^case  were 
not  actionable^  for  (he  adds)  the  purpose  4>r  inieM 
of  a  man^  without  acl^  is  not  punishable  by  laii»^ 
And  this  rule  se^ns  in  all  times  to  have  been  ad* 
hered  to  with  more  consistency  than  is  generally  ob* 
sefvable  in  decisions  relating  to  this  branch  of  tb^ 
law,  though  many  cases  have  heed  deemed  to  fall 
within  the  rule,  where  the  words  plainly  imported 
an  act  done. 

Thus,  in  the  very  case  of  Eaton  and  Alten  abov* 
cited,  there  was  more  thaa  a  mere  intention  to  pn> 
cure  the  commission  of  a  murder;  there  was  a  soli* 
citation  to  commit  one,  which  is  of  itself  an  indict^ 
able  offence. 

In  Lewknorf-  v.  Cruchley.  The  words  wer^i 
^*  He  and  another,  knowing  that  J.  S.,  a  goldsmttbi 
did  carry  with  bim  a  great  deal  of  plate,  did  li^  in 
wait  to  rob  him,  and  set  upon  him  by  the  high«>way  t 
but  he  raising  the  country,  they  did  0y  away,  and 
Lewknor  lost  his  horse,  and  they  both  w^re  dtiveii 
to  ride  away  upon  one  horse /^  It  was  contended 
in  arrest  of  judgment,  that  by  the  plaintiff's  owi| 
shewing,  no  felony  was  charged  upon  him,  but  nd^ 
thing  noore  than  a  mere  intetit ;  but  the  <;duft  went 
of  opinion,  that  the  action  well  lay,  for  that  not  only 

•  4  Co^  »&  pU  10,  t  <^«>-  C^r^.  I4(N 
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an  intent f  but  a  /ac/  was  charged,  for  which  fine 
and  imprisonment  were  due. 

The  cases  are  so  uniform  upon  this  point,  that 
it  wouli^  be  superfluous  to  cite  further  instances  to 
$hew  that,  for  an  imputation  of  evil  inclipations  of 
principles,  no  action  lies ;  unless,  indeed,  as  will 
afterwards  be  considered,  it  affect  the  plaintiff  in 
some  part icularcharacter,  or  produce  specialilamage* 

And  so  general  terms  of  abuse,  expressive  of  evil 
inclinations  and  corrupt  manners,  as  rogue*,  rascaU 
scoundrel,  and  the  like,  are  nof  actionable,  since 
they  do  not  impute  any  precise  and  definite  offence 
punishable  in  the  temporal  courts.  Sq  it  has  been 
said,  that  the  word  swindler  \b  too  general  to  support 
an  action,  but  Mr«  J.  Aston  formerly  held  other-* 
wisef . 

In  the  case  of  Jones  v.  HerneJ,  C.  J.  Willcs 
said,  that  if  it  was  now  res  iniegra^  he  shopld  hold, 
that  caning  a  man  a  rogue,  or  a  wofnao  &  whore,  in 
public  company,  was  abtibnable. 

It  seems  also  to  be  clearly  established,  that  words 
imputing  an  offence||,  merely  spiritual^  are  not  in 
themselves  actionable ;-  and  the  reason  aissigned  for 
this  is§,  that  the  party  slandered  may,  for  such 
words,  institute  a  suit  in  the  spiritual  court;  and 
that  if  an  action  were  to  be  entertained  in  a  tempo- 
ral, court,  the  party  would  be  twice  pufiished  for 
the  same  words.    Whatever  merit  this  reason  may 

♦3.Bl.C.124,l.Vin.Ab.417.         +  1  T.R.  753.     ' 

;  2  Wile.  S7.        II  4.  Co.  20.        %  Salk.  ^94.  1^  Mod.  lOO, 
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possess,  the  rule.itself  seems  fully  established,  that^ 
Mvhere  the  defamation  concerns  matter  merely  spi-^ 
ritua),  and  determinable  in  the  ecclesiastical  courts 
as  imputing  adultery,  fornication^  or  heresy,  it  is 
no  ground  of  act  ion  at  coni  mob  law. 

The  power  of  the  spiritual  court  is,  however, 
confined  to  the  infliction  of  penance /^rb  ^a/iti/e  ani*- 
ftuSi  ^i^d  does  not  extend*  to  the  awarding  damages 
or  amends  to  the  injured  party.  " 

In  the  particular  class  of  cases  vVbere  acts  or  ha- 
bits of  incontinence  have  beeti  imputed  to  females, 
doubt  has  been  entertained,  whether  an  action  was 
maintainable:  these, however,  will  be  hereafter  con« 
sidered  under  a  more  appropriate  division  of  thesub* 
ject,  since  it  seems  both  from  actual  decision  and 
-analogy,  that  such  imputations  cannot  in  general 
be  considered  actionable  as  charging  a  tempoi'al 
crimef. 

In  Barnabas:^  v,  Traunter.  The  plaintiff  de« 
clared,  that  he  was  a  parishioner  of  S.,  and  that  the 
•defendant,  being  vicar  there,  with  the  intent  to 
scandalize  the  plaintiff,  and  tb  draw  an  ill  opinion 
of  him  among  his  neighbour,  and  to  e^scltide  him 
from  ttie  church,  and  to  depHve  him  of  all  the  be^ 
nefit  of^  iieariho:  divine  service  in  the  said  church  ; 
in  the  time  of  divine  service,  in  the  hearing  of  the 
pari^Vioners,  naalicipusly  pronounced  the  plaintiff 

*  4  Co*  90.         t  1  Vin.  Ab.  392.  Cto,  J.  323.  473.  Popb.  36. 

11  Via.  Ab.  3964 
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excommunicated,  and  further  refused  to  celebrnts 
divine  service  till  the  plaintiff  departed  out  of  the 
church ;  upon  which  the  plaintiff  was  compelled 
to  go  out  of  the  church :  wliereas  the  plaintiff  was 
not  excommunicated;  by  which  means  the  plaintiff 
was  scandalized  and  hindered  of  hearing  divine  ser« 
vice  for  a  longtime;  and  for  the  clearing  of  this 
scandal  and  shewing  his  innocency  therein,  was  put 
to  great  trouble  and  expense.  And  the  action  wai 
held  maintainable,  though  the  plaintiff  did  not  shew 
that  any  man  avoided  his  company,  or  forbore  to 
trade  or  deal  with  him,  or  that  he  had  any  tempo*^ 
ral  or  special  loss  ;  for  it  was  said,  this  is  a  great 
and  nvalicious  scandal,  though  to  his  soul  and 
though  spiritual. 

Though,  scandal  to  the  soul,  was  the  reason  asr 
signed  for  allowing  the  plaintiff  to  recover  in  this 
instance,  the  case  itself  can  scarcely  be  considered 
as  an  exception  to  the  general  rule;  since,  though 
B  charge  of  excommunication  supposes  nothing 
inore  'than  a  spiritual  offence  or  contempt  upoo 
wb»d;i-  it  is  grounded,  an  imputation  of  which  of- 
^  fence  would  not  be  actionable,  and  although  the  de* 
j)Wvatioiyffof  the  spiritual  benefits  complained  of  can* 
not  be  considered  as  a  temporal  loss ;  yet,  excommu* 
nlcation  itself  Is  attended .  with  many  serious  texor 
pbrarificbnveniencies :  the  object  of  i|:  is  excluded 
froni  the  society  of  all  chfi^ians^  is  disabled  to  do 
any  act  that  is  required  to  b^  done  by  one  that  is 
iffrQbi$&  et  leg/ilkMoifMi  he  cannot  serve  upon  jurietf ; 
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caoDot  be  a  witness  in  any  court ;  and^  which  is 
still  more  serious,  he  cannot  bring  an  action,  real 
or  personal,  to  recover  lands  or  money  due  to  him*. 
He  is  further  liable  to  the  writf  de  excommunicato 
capiendo^  by  which  the  sheriff  is  directed  to  take 
the  offender  and  imprison  him  in  the  county  gaol, 
till  he  is  reconciled  to  the  cboreh.  On  the  ground 
of  these  temporal  deprivations  under  which  a  per- 
son excommunicated  labours,  the  above  case  may 
perhaps  be  considered  as  authority,  consistently 
with  the  general  rule. 

The  role  itself  is  liable  to  so  little  doubt  that  it 
would  be  losing  time  to  cite  cases  in  support  of  it, 
otherwise  than  by  way  of  general  reference  j;,«~one 
instance  may  suffice. 

The  defendant|{  said  that  the  plaintiff  '<  had  two 
bastards,  and  should  have  kept  them  ;'^  by  reason 
of  which,  words  and  difcord  arose  between  thQ 
plaintiff  and  his  wife,  and  they  were  likely  to  have 
been  divorced.  After  verdict  it  was- moved,  in  arrest 
of  judgment,  that  these  words  were  not  actionable, 
because  he  doth  not  shew  any  temporal  loss,  as  loss 
of  marriage,  or  the  like ;  but  this  imagination  to  be 
divorced  is  not  to  any  purpose,  and  it  is  but  a  cause* 
less  fear ;  and  of  that  opinion  was  all  the  court. 

Bat  where  the  words  impute  an  offence  for  wbicH^ 
though  of  ipiHlual  cognizanc^y  the  pls^intiff  is  lia- 
ble to  puniskmeni  in  a  temporal  court,  they  are  ac* 
tionable» 

*  Lift.  Ml.    i¥\ix.KB.6%.    }iyin.Ab»S99*    ||Cr.J.473. 
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\  So.ihat 'to  impute  incontinency  to  afedialeiti 
London  is  actionable,  because  by  the  custooi  of  the 
jCity  she  is  liable  to  be  carted  for  her  offence*. 

So  the  calling  a  Woman,  living  in  the  borough  of 
Sduthwark,  "  whore/'  is  actionable t, because  she  is 
liable  to  public  carting  by  prescription. 
.  So,  to  say  that  a  man  is  the  father  of  a  bastard, 
is  not  actionable,  unless  it  be  alleged  of  a  bastard 
likely  to  become  chargeable  to  the  parish,  for  other*' 
wise  he  is  not  liable  to  the  penalties  of  the  statute^ 
of  £lizabeth.  • 

\  So,  to  accuse  another  of  fornication  was  held  ac- 
tionable, whilst  the  statute  making  it  a  temporal 
offence  was  in  forcejl* 

Although  the  action  itself  is  limited  to  cases 
wber<e  the  offSgnbe  dharged  is  defined  by  law, 
yet,  as  bals^  been  shewn,  th^  [placing  the  party  in 
jeopardy  is  not  th^  ^xclusiv^  ground  of  action.  It 
fnay  be  asked  then,  since  the  loss  in  some  casea 
consists  solely  in  the  prejudice  to  the  plaintiff's 
cbslracter  in  society,  without  any  regard  to  bis 
beipg  endangered  in  law,  bow  happens  it  that  the  ex^- 
lent  of  the  action  is  confined  by  the  former  of  these 
circumstances,  and  is  not  co-extensive  with  the 
latter  ?  The  answer  seems  to  be,  that  though  the 
presumption  of  prejudice  to  the  plaintiff's  cfaarac* 

•  12  Mod,  106.  Holt,  R.  40. 1  Vin.  Ab.  395. 
+  K«b.  418.  Sid.  97. 1  Via..  Ab!  395. 
X  Salter  v.  Browo,  1  Vin.  Ab.  397.  Cro.  Car,  436» 
fl  2  Sid.  21. 
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ter  in  society  is  frequently  the  most  serious  ground- 
of  complaiBt,  yet,  that  such  prejudice  does  not  iti 
itself  furnish  a  rule  sufficiently  clear  tp  determine 
the  extent  of  the  action*'  Whence  It  becomes  ne- 
cessary to  adopt  some  other  boundary,  which 
though  not  exactly  commensurate  with  the  injury 
.  to  be  remedied,  may,  from  the  greater  certainty  and 
facility  with  which  it  can  be  applied,  conduce  in  the 
main  to  the  public  good. 

To  say  that  a  man  is  a  bad  father,  husband,  or 
son,  that  he  is  a  drunkard  6r  liar,  or  to  charge  hiia. 
with  want  of  veracity  in  a  single  instance,  mvsty 
jf  the  imputation  be  believed,  induce  a  worse  opi- 
nion to  be  entertained  of  him;  and  therefore  be  con- 
sidered as  a  real  detriment  to  an  innocent  party, — 
If  then  discredit  alone  were  to  be  adopted  as  the 
criterion,  the  action  would  extend  to  every  degree  *y 
of  djscrgdit ;  a  rule  highly  inexpedient,  both  on  ac- 
count of  the  endless  litigation  which  it  would  pro- 
duce, and  of  the  other  incident  mischiefs  which 
Bave  been  already  touched  upon  ;  but  if  it  be  ad^^ 
mitted,  upon  the  principle  of  expediency,  that 
some  limitation  be  necessary,  perhaps  none  could 
be  adopted  more  convenient  than  the  one  recog- 
nized by  the  law,  which  confines  the  action  to  im«* 
putations  of  offences  punishable  in  the  temporal 
courts.  .  The  rule  itself  has  the  advantage  of  clear* 
ness  and  certainty  in  its  operation,  and  is  co-ex- 
tensive with  our  criminal  code;  and  it  is  to  be 
remismbered,  that  wh?re  iipputatio^s  do  not  fall 
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within  its  scope,  yet  any  specific  daniage  accruing 
to  the  party  in  oonsequence  of  them,  will  entitle  him 
to  a  remedy. 

The  action  then  is  confined  to  cases  where  an 
offence  is  chained  punishable  in  the  temporal 
courts,  it  is  next  to  be  considered  whether  the  action 
extends  to  all,  ot  to  nohat  portion  of  these. 

There  may  be  some  impropriety  in  supposing, 
that  a  violation  of  any  existing  law  is  not  in  some 
degree  discreditable;  for  although  the  long  cata- 
logue of  crimes,  defined  in  our  penal  code,  exhibits 
guilt  in  an  almost  infinite  variety  of  shades;  yet 
still  the  most  trivial  offender  cannot  in  strictness 
be  deemed  wholly  exempt  from  blame. 

In  many  instances,  however,  the  discredit  attach-' 
ing  to  tb^  commission  of  the  offence  charged,  is 
so  minute,  that  it  can  scarcely  be  considered  as 
the  ground  of  action ; 

The  defendant  said,  **  thou  bast  harboured  and 
received  thy  son  into  thy  house,  knowing  before, 
that  he  was  a  seminary  priest*/^  It  was  held,  that 
the  words  were  scandalous  and  actionable,  the  of« 
fence  having  been  made  felony  by  statute-^.  Yet  it 
can  hardly  be  presumed,  that  in  this  case  the  impu- 
tation could  seriously  injure  the  father's  character 
in  society,  and  consequently  the  remedy  was  given 
because  the  words  endangered  him  in  law. 

Though  much  has  been  said  upon  th^  distinction 

»  Smith  T.  Flynt,  Cr.  J.  300,  f  ^7  EUz.  c.  S, 
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between  mala  prohibUa  ^XkAymala  inse^  the  solidity 
of  the  distinction  has  been  depied  by  great  autho* 
rities.  As  far  «s  regards  moral  action,  there  seems 
to  be  little  difference  between  these  two  species  of 
evil.  To  take  away  the  life  or  property  of  another, 
is  termed  malum  in  se^  because  the  allowing  such 
things  is  inconsistent  with  the  public  good  :  it  is 
an  evil,  because  it  produces  misery,  and  because 
this  is  self-evident,  it  is  termed  malum  in  se.  Coin- 
ing and  larceny  are  both  prohibited  upon  the  same 
grounds,  because  each  is  inconsistent  with  the  well- 
being  of  society :  the  only  reason  for  terming  the 
one  malum  prohibitum^  and  the  other  malum  in  se^ 
is,  that  the  latter  is  iuidenify  detrimental  and  per« 
nicious;  the  former  is  found  to  be  so  from  expe- 
rience; but  the  moral  culpability  in  each  case  is  in 
exact  proportion  to  the  mischief  which  the  offence 
is  Icnown  to  occasion,  and  has  no  reference  to  the 
mode  in  which  the  extent  of  the  mischief  is  ascer-^ 
tained. 

It  would)  however,  be  refining  too  far  to  suppose, 
that  men  in  general  inquire  very  critically  into  the 
nature  of  moral  guilt ;  and  it  must  be  owned,  that  it 
would  be  i  mpossible  to  persuade  the  mass  of  man  kind, 
that  a  man,  whose  parental  feelings  had  urged  him 
to  supply  his  son  with  a  place  of  refuge,  was  no  bet*> 
ter  a  member  <^f  the  community  than  a  highwayman 
or  a  house-breaker. 

Th^  books  abound  vtrith  casein  which  pr6ve,  that 
a  charge  of  treason,  or  any  species  of  felony, 
whether  it  existed  at  Common  Law  or  was  so  con- 
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stitiited  by  statute,  has  always  been  considered  asT 
cictionable :  to  these  may  be  added  that  of  perjury^ 
which  in  its  very  nature  tends  to  destroy  the  plain-* 
tiflF^s  credit  in  society;  the  courts  have,  however, 
gone  beyond  this,  and  imputatioiis  of  many  other 
misdemeanors  have  given  rise  to  a  numerous  clasa 
of  decisions. 

In  Stone  v.  Smalcombe*,'  the  defendant  having 
been  arrested  under  a  warrant  made  upon  a  latitat, 
said,  "  this  is  a  counterfeit  warrant,  made  by  Mr,- 
Stone  (the  plaintiff) ;"  and  though  it  was  alleged 
for  the  defendant  in  arrest  of  judgment,  that  forging 
a  warrant  was  not  a  forging  within  the  statute  of 
Elizabeth,  the  court  h^ld,  that  the  words  were  ac# 
tionable. 

'  So  in  m^ny  cases  the  charging  a  mere  solicita* 
tion  or  attempt  to  commit  a  felony  has  been  held 
actionable.  In  Lady  Cockaine^s  casef,  the  words 
were— t"  my  Lady  Cockaine  did  offer  two  shillings 
to  a  woman  with  child  to  get  her  a  drink  to  kill  her 
child,  because  it  ivas  gotten  by  J.  S.  Sir  Thomas 
Cockaine's  butler/'  And  it  was  moved,  that  an 
action  did  not  lie  for  the  words ;  but  it  was  adjudged 
/or  the  plaintiff,  for  by  them  it  was  said,  the  lady's 
credit  is  impaired  ;  and,  if  true,  there  was  cause  io 
bind  her  to  her  good  behaviour^  slihough  it  was  not 
said,  that  she  did  give  xpoq^y,  or  that  any  hurt  was 
done. 

So  in  Tibhott  v.  Haynes;)^,  the  defendant  said, 

f  ^r^  J.  648.  t  Cro.  Ellz.  49.  i  Ibid,  IQl* 
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•*  Tibbottj.and  one  Gough,  agreed  to  havebired  a 
inan  to  kill  me,  and  that  Gough  should  shew  me 
to  the  hired  man  to  kill  me/'  Upon  motion  in  ar** 
rest  of  judgment,  J.  Gawdy  was  of  opinion,  that 
the  words  were  not  actionable,  because  it  was  not 
alleged  that  any  act  was  done  by  the  plaintiff,  nor 
any  thing  put  in  ure  by  him,  but  only  a  cojnmunN 
cation  between  him  and  Gough ;  and  that  it  would 
have  been  otherwise  had  the  defendant  said,  *^  he 
hired  a  man  to  kill  me/'  But  Wray  and  Fenner, 
justices,  were  of  a  different  opinion,  and  judgment 
was  given  for  the  plaintiff.  In  Cardinal's*  case,  th6 
words  were,  "  if  I  had  consented  to  Mr.  Cardinal 
J.  H.  had  not  been  alive/* — And  the  plaintiff 
liad  judgnient.  In  the  case  of  Eaton  v.  Allenf 
above  cited,  the  words  were,  "  he  is  a  brab« 
Wer  and  a  quarreller,  for  he  gave  his  champion 
council  to  make  a  deed  of  gift  of  his  goods  to  kill 
me,  and  then  to  fly  out  of  the  country,  but  God 
'preserved  me  /*  and  though  the  former  cases  were 
cited,  judgment  was  arrested,  and  the  reason  given 
in  the  report  in  Croke  is,  "  that  the  first  words,  •  he 
is  a  brabbler,  &c.'  are  not  actionable;  and  that 
•the  latter  words,  commencing  with  ^  for^^  did  not 
^contain  any  express  affirmation/'  But  Lord  Coke 
observes,  **  that  it  was  adjudged  in  this  case  upon 
great  consideration  and  advisement,  that  the  words 
were  not  actionable  because  the  purpose  and  intent 

*  4  Co."lG,        t  4  Co.  16,  Cro.  Eli«.  684* 
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of  a  man  without  act  is  not  punishable  by  law  ;^^  thia 
reason  is,  however,  defective,  since  the  solicitation 
is  in  itself  an  act;  and  this  case  was  overruled  in  the 
eubsequent  one  of  Lewknor  v.  Crutchley*. 

The  defendant  there  charged  the  plaintiff  with 
having  ^^  set  upon  a  goldsmith  in  the  highway  with 
intent  to  rob  him.^^  It  wa»  contended  in  arrest  of 
judgment,  that  no  felony  was  charged*  but  a  mere 
misdemeanor ;  and  the  case  of  Eaton  v.  Allen  was 
cited ;  but  thecourt  delivered  their  opinions  eeriatimf 
that  the  action  lay,  and  said,  ^*  ttiat  although  the 
defendant  charged  him  with  an  act  that  is  not 
felony,  yet  he  chargeth  him  not  only  with  the  in« 
tention,  but  with  a  fact,  which  is  as  near  to  felony 
as  may  be,  and  with  such  an  offence  as  is  more 
than  intent  only,  and  more  than* riot,  and  for  which 
£ne  and  imprisonment  are  due/'  And  Jones,  J. 
cited  Wicks'scase,  where  the  defendant  said,  ^^  nine 
persons  set  upon  me  to  have  robbed  me,  and  you 
(Wicks)  was  one  of  them  ;'^  and  it  was  adjudged 
that  the  action  lay. 

If  any  distinction  can  be  made  between  the  two 
last  casesf,  it  consists  in  this;  that  in  the  former 
therei  was  a  solicitation  only,  tp  commit  felony ;  in 
the  latter  there  was  an  overt  act  exercised  in  pursu- 
ance of  a  felonious  intention.  Such  a  distinction 
is  at  all  events  now  no  longer  available,  since  it  is 

*  Cro.Car.  140. 

t  I*  €•  Baton  v«  Alkn,  and  Lewknor  v.  Crtichley. 
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ctear  that  a  solicitation  to  commft  felony  consti* 
tutes  a  mtsdemeanor*. 

So  where  the  charge  is  of  a  misdemeanor  not  at 
all  connected  with  felony. 

During  an  election  of  members^  to  serve  in  par* 
liament,  the  defendant,  holding  up  money  in  his 
hand,  said  of  the  plaintiff,  who  was  a  candidate, 
•'  these  guineas  are  -Mr.  Bendish^s  (the  plaintiff's) 
money,  and  were  given  me  to  vote  for  him ;  he  has 
bought  my  vote,  and  he  shall  have  it/'  It  was 
eontendH,  in  arrest  of  judgment,  that  no  words 
ife  actionable  unless  they  subject  the  plaintiff  to  a 
temporal  punishment,  and  that  nothing  had  been 
said  that  could  subject  the  plaintiff  to  an  indictment 
on  the  statute;  but  Holt,  C.  J.  was  clearly  of 
opinion,  that  the  action  lay,  and  judgment  was 
given  for  the  plaintiff.  It  is  to  be  remarked,  that 
bribery  was  an  offence  at  Common  Law-t^,  and 
punishable  by  indictment  or  information. 

Where  a  commission  had  been  awarded||  out  of 
chancery,  to  the  plaintiff  and  three  others,  with  the 
assent  of  the  parties  to  a  suit,  to  examine  witnesses, 
and  to  hear  and  determine,  the  defendant,  who  was 
one  of  theparties  (said  of  the  plaintiff)^  ^  Sir  George 
Moor,  is  a  corrupt  man,  and  hath  taken  bribes  of 
Richard  King  (the  other  party  to  the  suit) :''  And 
likewise  further  said,  '*  Richard  King  hath  set  Sit 

♦  2  East,  6. 

t  Bendish  v.  Lindsay.  11  Mod.  194, 

X  Burr.  i;i35.  1359. 

{I  Sir  Geo.  Moor  v.  Foster,  Cr.  J.  63, 
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George  Moor  on  horseback,  with  his  bribes,  to  per** 
vert  justice  and  equity/'  Upon  motion  in  arrest  of 
judgment,  the  court  said,  *'  that  the  plaintiff  hav- 
ing the  King's  commission  to  execute,  if  he  take 
bribes  to  execute  it,  it  is  a  breach  of  the  trusjt  re- 
posed in  him,  and  is  so  great  an  offence,  that  he 
ipay  be  indicted  and  fined  at  the  Common  Law  \^ 
and  the  plaintiff  had  judgment. 

To  charge  a  person  with  having  given  a  sum  of 
money  to  the  commissioners  to  be  made  purser  of 
a  man  of  war,  was  held  actionable ;  such  an  offence 
being  a  corruption  of  a  public  trust,  and  a  crime 
l;>oth  in  the  commissioners  and  the  person  tempting 
them,  and  the  words  therefore  actionable,  as  im- 
puting a  criminal  charge*. 

In  the  case  of  Sir  William  Russel  v.  Ligonfj  Jt 
was  adjudged  and  agreed,  that  an  action  tics  for 
charging  the  plaintiff  with  being  the  author  of  a 
libel,  though  the  making  a  libel  is  not  an  offence 
which  concerns  life  or  member,  but  punishable  only 
by  fine  and  by  imprisonment  in  the  Star  Chamber, 
pr  upon  an  indictment  at  Common  Law.  In  the 
principal  case,  it  seems,  however,  to  have  been 
averred  in  the  declaration,  that  the  plaintiff  was  ^ 
Justice  of  the  peace. 

.  So  to  say,  a  person  keeps  a  bawdy  bouse,  is  ac-^ 
(ionable,  because  the  offence  is  indictable;  and 
though  it  has  been  held,  that  such  words  are  not 

♦  Purdy  V.  Stacey»  Burr.  2698. 

t  1  Vin.  Ab.  423.  pi.  27.  1  Com.  Dig.  tit,  Actioa  on  th« 
case  for  defamation,  8,  p.  1  Roll.  Ab.  4& 
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Actionable,  the  reason  on  which  the  judgment  was 
given  is  bad,  since  it  was  assumed*,  that  the  offence 
Was  not  indictable  at  Common  Law. 

So,  to  accuse  a  person  of  subornation  of  perjury  f. 

So  the  charging  another  with  receiving  goods, 
knowing  them  to  be  stolen,  was  actionable,  whilst 
the  offence  remained  a  mere  misdemeanor,  and 
punishable  by  fine  and  imprisonment  at  Common 
Law. 

For  though  it  was  held  in  the  case  of  Dawesf  v. 
BoUon,  that  for  the  words  "  Thou  art  a  knave,  and 
hast  received  stolen  swine ;  and  hast  received  a 
stolen  cow,  and  thou  knowest  they  were  stolen  !** 
Yet  the  ground  of  decisiorf  was,  that  the  words  were 
to  be  considered  in  mitiori  sensu;  and  that  it  might 
be,  that  the  defendant  meant  that  the  plaintiff  had 
received  them  as  bailiff  or  lord  of  a  manor,  who  had 
liberty  to  have  waifs  and  felon's  goods ;  and  it 
^eerns  to  have  been  allowed,  that,  had  a  guilty 
knowledge  been  intended,  the  words  would  have 
beert  actionable..  In  Coxj|  v.  Humphreys,  the 
defendant  said,  **  Thy  boy  (the  plaintiff^s  son) 
hath  cut  my  purse,  and  thou  hast  received  it, 
knowing  it ;  and  hast  the  rings  and  money  that 
were  there   in    thy  hand  !'*     And    it    was  held. 


•  Cro.  £liz.  643.  sed  vid.  1  Roll.  44.  1  Buls.  138* 
t  Cro.  Jv  158. 
i  Cro.  Eliz.  888. 
{}  Cro.  Eliz.  889. 
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that  the  words  were  not  actionable,  because  it  did 
not  ap^pear  that  afohnious  taking  was  meant. 

And  it  seems  that  to  charge  a  brewer  with  selling 
unwholesome  beer  is  actionable,  since  the  selling 
such  beer  is  an  indictable  offence^. 

In  Sir  Lionel  Waldenf  v.  Mitchell,  the  defendant 
said,  that  the  plaintiff  went  to  mass,  and  the  words 
were  held  actionable;  since  by  the  statute  27  Eliz. 
c.  4.  the  offender  was  liable  to  forfeit  ^lOO,  and  to 
be  imprisoned  for  a  year. 

So,  whilst  the  statutes  against  witchcraft  Were  in 
force,  it  was  held,  that  to  6ay  "  thou  art  a  witch  and 
a  sorcerer,'^  wa«  actionable  J  :  And  Gawdy  J.  said, 
"  If  he  bewitches  men  so  as  they  die,  it  is  felony  : 
if  he  uses  witchcraft  in  any  other  way,  he  shall 
stand  in  the  pillory ;  so  that  it  is  a  slander  in  every 
respect,  and  a  good  cause  of  action/^ 

In  Mayne  v.  Digle||,  it  is  laid  down,  that  an 
action  lies  for  any  words  which  import.tke  charge  of 
a  crime  for  which  a  person  may  he  indicted. 

From  these  instances  cited,  and  a  number  of  si- 
.Q)ilar  ones  to  be  met  with  in  the  reporters,  it  seems 
difficult  to  find  any  other  limit  for  the  exteqt  of  the 
action  than  that  laid  down  in  the  last  car.8 ;  and 
though  there  are  dicta  and  decisions  to  the  con- 
trary, both  may,  perhaps,  be  considered  as  borne 
down  by  the  current  of  the  authorities  cited,  and 

♦  1  Vin.  Ab.  477.  Free.  25.  6  Bac.  Air.  2|0.> 

+  2  Vent.  265.  .  :  - 

X  Cro.  Eliz.  571*  Rogers  v.  Gravat. . 

11  Free.  4(5. 
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#tb»S9  in  which  words  have  been  considered  ac* 
lionabIe,.as  charging  an  indictable  offence. 

Thus  it  has  been  held,  that  no  action  lies  for  pub*- 
lishing  of  the  plaintiff,  that  he  is  a  regraiar^ ;  and 
the  reason  given  is,  because  the  offence  of  re** 
grating,  is  not  punishable  by  loss  of  life  or  limb ; 
but  this  decision  cannot  be  considered  as  law,  since  • 
it  is  contradictory  to  all  the  cases  last  cited. 

So  it  has  been  held,  that  for  the  iitords  **  Thou 
art  a  commoa  barretorf,  and  I  will  indict  thee  for 
it  at  the  next  assizes,^*  no  action  lies. 

But  for  the  words,  **  Thou  maintaiuest  such  a 

suit,^'  itwassaid  byPophamC.  J49  that  an.  action 
bad  been  held  maintainable  upon  good  deliber- 
atiofl,  in  the  case  of  Sir  H.  Portman  v.  Stowell ; 
maintenance  being  unlawful  and  odious. 

Id  Ogden|l  v.  Turner,  as  already  observed,  it 
was  esLpressly  held  by  Holt  C.  J.  that  to  render 
words  actionable  it  is  not  sufficient  that  the  party 
may  be  fin<ed  and  imprisoned  for  the  offence*  For 
that  if  any  one  be  found  guilty  of  a  common 
trespass,  he  shall  be  fined  and  imprisoned ;  yet  that 
no  none  would  assert,  that  to  say  one  has  commit- 
ted a  trespass,  will  bear  an  action.  This  dictum, 
however,  was  materially  contradicted  by  what  fell 
fK>m  Ld.  C.  J.  De  Grey,  in  giving  judgment  in  the 


*  Scoble  V.  hte,  9  Show.  32. 
^  Cro.  Eliz.  171.  Yel.  90. 
X  1  ViD.>b.  494.  pVSi.  Mo.  49S. 
I  9Uk^  696.  Holt  40* 
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case  of  Onslow*  v.  Home.  Id  that  case  he  observed^ 
^*  As  far  as  I  can  collect,  for  determinations  in  ac^ 
-lions  for  words,  there. seenj  to  be  two  general  rules 
•whereby  courts  of  justice  have  governed  thern^ 
selves,  in  order  to  determine  words  spoken  of  ao^^ 
other  to  be  actionable.  The  first  rule  is,  Jthat  the 
'WOrds  must  contain  an  express  imputation  of  some 
crime  liable  to  punishment-^some  capital  offence 
or  other  infainous  crime  or  misdemeanor;  and  the 
charge,  upon  the  person  spoken  of  must  be.pre^ 
cise.  In  the  case  of  Ogden  and  Turner,  the 
l¥ords  are,  *  Thou  art  one  of  those  that  stole  my 
XfOrd  Shaftesbury's  deer!'  and  were  not  held  ac<> 
•tionable ;  for  though  imprisonment  be  the  punish*- 
;inent  in.  those  cases,  yet  per  Holt  C.J.  "  //  m  not 
a  scandalous  punishment ;  a  inan  may  banned  and 
imprisoned  in  trespass ;  for^  says  he,  there  must  not 
only  be  imprisonment  but  an  infamoi/LS  punishment. 
I  think  Lord  Holt  carries  it  too  far,  as  to  precision ; 
-for  itjslaid  down  in. Finch's  Lawf,  ^'  If  a  man.ma^ 
liciously  utters  ^uy  false  slander^  to  the  endangering 
one  in  la;w,  as  to  say,  ^  He  hath  reported  that  mo^ 
4)ey  is  fallen,'  for  he  shall  be  punished  for  such 
.report/'  Here  is  the  case  of  a  crime,  and  the  pu- 
nishment not  infamous;  and  yet  Finch  seems'  to 
.say,  that  an  action  lies  for  these  words/' 

In  Holt  V.  ScholefieldJ,  Mr.  J.  Lawrence  ob- 
served, with  regard  to  the  casein  Bulstrodejii  "  I 

-•  . 

•  9  Wili.  177.         +  185.         J  6  T.  R.  691.         II  1  Bids.  40. 
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ttiuik  Mr*  Justice  Williams  goes  too  far  in  saying, 
that  words  that,  tend  .to  the  infamy,  discredit,  or 
disgrace,  of  the  party,  are  actionable.  .  . 

The  most  correct  rule  is  laid  down  in  Onslow  v. 
Horne.  The  words  must .  contain  an  express  im- 
putation of  some  crime  liable  to  punishment,  some 
capital  offence,  or  other  inikmous  crime  or  misde- 
meanour. There  is  also  a  case  in  Siderfin*,  which 
IS  in  direct  contradiction  to  the  case  in  Bulstrode.^' 

In  many  of  the  cases  where  chaises  of  crime 
bave  been  held .  actionable,  it  is  observable  that 
stress  has  been. laid  upon  the  terms  scandalous 
and  infamotts^  used  as  descriptive  either  of. the 
crime  charged  or  the  punishment  appertaining  to  it. 
Although  this  affords  some  reason  to  infer,  that  the 
actionable  quality  does  not  extend  to  all  charges 
of  misdemeanour  for  which  fine  and  imprisonment 
may  be  inflicted,  yet  a  distinction  of  this  nature 
seems  unwarranted  by  the  cases,  and  would  afford 
a  very  dubious  rule,  the  terms  scandalous  and  in* 
femous  being  of  themselves  words  of  very  indefinite 
import.  It  would  be  a  very  difficult  task  to  ascer- 
tain the  precise  point  in  the.  scale  of  offences  where 
infamy  and  scandal  cease  to  attach,  and  misdemea* 
nour  assumes  a  more  respectable  character. 

From  these  authorities,  perhaps,  it  may  be  in- 
ferred generally,  that,  to  impute  any  crime  or 

MISDEMEANOUR  FOR  WHICH  CORPORAL  PUNISH** 

•  iSid.  4S. 
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CO0RTC,  Tfi  ACTIiONJLBLEinlrBCmT  PtDOOF  CW  SPE- 
CIAL  DAMAGB. 

Wbeite  the  peaahy  Ifer  an  offnwe  is  Merely  pe« 
'Onmary,  it  does  tiot  »afipe«r  that  an  tiction  "vrill  lie 
'^ftnr  cbtiffging  k;  =evea  though  a  defiralt  of  payoient, 
•jflBprisoiinMfil:  vbooU  ibe  pmcmbed  'fay  the  dtatato, 
ffiince  imprisoiiiDeiit  is  not 'ibe  ipmnary  andimora- 
fliate  puaislmietit  for^beraffenoe*.. 

A'Qy'ob9ectian>astotfae  extent  of  the  abcrvemlis^is 
)Hia  great^tieaaure  ohvMatedby 'the  sUtdte  of  James  L 
'Which,  ^octbe 'damages  given  do  not  lamtxint 
to  fartydiillings,  ilinrila  t)he  coats  to  the  aahouilt  af 
the  daiuigeB :  ctbistwfadlesome  prov«aimi  wasfound 
<of  great  nise  in  confinii!^  tbts^eciea  iof  J^atiba, 
&(  which  hadtfaefoie  increased  toa  peodigfons  eatent^^ 
nntfain  fiarroiver  and:  more  comrenientbmindnries. 

The  ruleaeems  4^00  founded  in  stmng  neamn. 
The  privilege  xyf^^eiMMrre,  10  a  certain  fexitent,  «pe- 
-fates  as  jabeneficfiol  md  neceasaryupeatiaint  tbpon 
'eooHoct;  but  liie  «dyaittage  ceases  nviheie  tbe4»ir 
•can  ^iaterfeie  and  Tiait  wron^^^doeis  withprelBCrifoell 
^unishn^t8:>tfaeMfthetoffiee  of'tfae  pntBalecedsuver 
^aeemsvtoftermin^ie^sttperaeded  as.fae  :tt  iiEj^  a  wore 
competent  authority:,  armed 'with  appropriaie  poww 
^rs  fdr  the. protection  of  the  Aomsumity.  ' 

^adly.  In  Mdiat  {manner  €nust;tbe  ^flbnce  !»  im* 
poted? 


Whege  ^  i«|>iit(^«Mi  /contains  9  ^k^  et^fg* 
^Kfim^  in  precise  terms,  little  ^fi^cpUy  ^ap  offiup 
n  tbe  applkutioii  of  Ibe  forego^Qf  rule<  IH  fPPf4 
iastsBees^faomavert  an  uQ(Mf«Eae4il9t^^  i^^^f ^9f!^ 
fifdbiibt^  iWMoing,  or  an  ifit^nti(H»al  99l^iP9  qi 
lbe»,  fiv  tiie  fwiritose  ofinpiioity,  bave  <»cf;pJ4i9n#4 
.vw^  fffipl^^i^y  aac)  Utigatio*.    Iq  a  gr^  p^r 

ftoftMn  iof  c«««e,  the  jqut^jon  bas  been,  nQt  y/\^r. 
$b«r  ft  ebmigf^  of  a  spe^ ifio  offence  if  actjo^b|ie  2 
Imtw^m^mti  jn  jTpofc  any  f^eyace  bas  heenffkugi^ 
by  tiM9  WPfids  ?  Tber^le  of  lay  reqMires,  tbftt,  fci 
gro4P9f]  an  .««(^i  **  wpr^s  imputing  efj^iae  ffii^ 
be  JwwMsej'*  but  it  is  by  »P  peans  e^^c^itial,  f^. 
tfeey  ftell  iwrar  |3A  t^  ^e  of  tbem  f#  op^  flo4 

flifiepjt  iropu44jfmr    SiM?b  ?  rvJe,  it  if  cleaf,  vo<^i,4 

§f(^  po  4e»ili$y.  «g«in«t  paiuwny;,  wbicbmjiy  b(9 
fka  e^^wUy  pp%^9yet^  in  firjfyi  allu^ioiw  Jto  "«)f- 
lateral  matter,  and  oblique  insinuations,  fi^  ^y  ^f^• 
g^rCioys  £bf  Mont  explioiit. 
}t  19,  boPKpK^r,  incMnibe#t  j;p<Mii  |^  pf^y  ^bq 

j;o9kp)9imiiib#^  bas  8MflEere!4  ^oifji  ap  ig^pi^iiw 

<rir<priiiae,  19  #be«f  w^ii^b  c^rtaipty,  tbe  VMiM^W^  VH>f 
ture  of  tbe  communication. 

f tAopes  sure  opc^ary  r-^-* 

1st.  That  ib^  ip^cird^  cur  ^igns  u^  should  ei^r  of 
theq»8elve9,  pr  by  reference  to  circum^tanceg,  bf  car 
|>able  of  t^  offensive  mefiQing  ftttrjibiiti^  to  l^b^. 

Sdly.  Tl^i^  the  defeodaat  <}id»  in  f^cC^  n^^  tjbiei* 
in  that  sense. 

C  2 
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Tile  capability  of  the  words  or  signs  to  bear  a 
particular  construction,  must,  it  is  evident,  appear 
upon  the  plaintiff's  statement  of  his  case ;  forother* 
wise  it  would  not  judicially  appear  that  he  was  en« 
titled  to  recover. «  That  the  defendant  did,  in ^ feet, 
use  them  in  that  sense,  is  a  matter  of  evidence  to  be 
decided  upon  the  trial,  which  will  be  a  subject  for 
future  consideration.  It  may,  however,  be  neces- 
sary to  observe  here,  that  if  it  appear  from 'the 
words  or  signs  themselves,  or  from  circumstances, 
that  they  are  capable  of  conveying  the  particular 
meaning  attributed  to  them  by  the  plaintiff,  it  will, 
after  verdict  for  the  plaintiff,  be  taken  for  granted, 
that  the  words  and  signs  were,  in  fact,  usedtocon- 
vey  such  meaning;  for  that  is  a  matter  upon  which 
the  jury  alone  can  decide,  and  which  they  must  be 
convinced  of  before  they  can  give  their  verdict  for 
,  the  plaintiff* 

Any  objection^,  therefore,  to  the  words, or  sigds 
as  stated  iippn  the.iiecord^  is  ^grounded  upon  the 
suppositioii '  that  it  doep  not  sufficiently  appear; 
chat  they  are  capable  of  an  actionable  mean^ 

ing. 

It  will  be  proper,  therefore,  next  to  consider  the 

different  kind^  of  ambiguities  .which  may  arise,  not 

only  in  the  particular  case  where  crime  ha$-  been 

charged  and  where  doubt  most  frequently, occurs, 

but  with  relation  jto  case^  pf  slander  and  Ubel  io 

^neral,  which  are  gdveitied  by  the  8ame«nile9-of 

construction,  >   .  .  ' 
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Words,  or  signs    may  be*divided  inia  tliree 
classes:-—  , 

>  1st.  Those  which  bear  an  obtioiis  and  precise 
.meaoing  on  the  face  of  them  ;  as*  if  A/ said  to  B., 
."  Yo|i  murdered  C/' 

2dly.  Those  which  on  tbeface  of  theth  are  of 
dubious  import,  and  are  capable  either'of  a  criminal 
or  innocent  .meaning;  as  if  A.  say  to  B.,  *^  Yoii 
.were  the  d^ath  of  C/^ 

3dly.  Those  which  9xe  prima  faeie  and  abstract- 
?edly  innocent,  and  which  derive  their  offensive  qua^ 
Jity  from  some  collateral  or  extrinsic  cireumstiamoe ; 
as  if  A.^ay  to  B,  •*  You  did  not  murder  C.  !**  which 
words,  from  the  ironical  manner  of  speaking  them, 
-may  convey  to  tbe  hearers  as  unequivocal  a  charge 
<of  .murder  as  the  most  direct  imputation. 

With.respect  to  ambiguities  arising  out  of  the  se- 
cond and  third  classes,  it  is  now  the  settled  rule  of 
law,  that,  both  judges  and  juries  shall  tmdersiand 
words  in  that  sense  which  the  author  intended  to  con- 
vejf  to  t/ie  minds  of  the  heareri^  m  evidenced  b^  the 
whole  circumstances  of  the  case.  That  it  is  ihe  pr^' 
vince  o/thejury^  where  such  doubts  arise,  to  decide, 
.whether  the  words  were  used  maliciousUf  and  with  a 
jview  to  defame,  such  being  matter  of  fact  to  be  coU 
.ieetedfrom  all  concomitant  circumstances ;  and  for 
tie  court  to  determine,  whether  such  words,  taken  in 
^  ihe  malicious  sense  imputed  to  them,  can  aldne,  or  hjf 
ihe  aid  of  the  circumstances  stated  upon  the  record^ 
/orm  the  legal  basis  of  an  action* 


\. 
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It  vmA  long,  faowerer,  before  tbift  rule,  fcilional 
as  it  18,  and  supported  by  every  legal  Maldg>f, 
preTailed  in  actions  for  words ;  and  before  lUe  fa- 
vourite doctrine  of  construing  woitls  ill  tbeir  f$$Udell% 
$eniej  in  direct  opposition  to  tbefihdingof  Ibe  jary, 
was  finally  abandoited  by  the  courts. 

A  very  few  specitnens  of  ctees  where  tite  d&6*^ 
trine  6f  th^  betdgnicft  senms  was  allowed  to  prevaiK 
may  be  deemed  sufficient.  **  Tbou  Art  as  Atmit  ft 
thief  cb  tey  in  England ;  ibr  tho«  bast  broktt  up 
J.  S.'s  obest)  and  taken  a#a/40//^  After  verdliet 
iofs  the  plaintiff,  the  court,  on  motion  in  arrest  of 
jadgn^lit,  held,  that  tbfe  action  ky  not:  ibr,  be 
ahewetb  not  that  he  stolfe  any  money,  or  robbed 
him  of  atiy  money ;  for  an  action  h  not  to  be  main«- 
tained  by  intendment^  but  by  express  wwds,  and 
the  #ords  do  not  prove  any  felony  committed ;  for 
the  motley  may  be  taken  aWay,  and  the  cheat  bfo4en 
open  in  the  tt)id*day*,  and  in  the  presence  of  divers ; 
and  therefore  It  is  not  any  felony. 

The  defendant  saidf,  '*  Thou  art  a  lewd  fellow ; 
thou  didst  set  upon  me  by  tbe  highway,  and  take 
itay  purse  fiom  me,  and  I  will  be  swofn  to  itV' 
After  judgment  for  the  plaintiff,  error  was  assigned, 
because  the  words  did  not  ehat'ge  the  plaintiff  with 
iblony,  iior  with  any  felonious  taking  away ;  and 
it  fl^y  be,. he  took  away  the  purse  in  jMl^  or  Ibr 

:  Faster  V.  Brownbig,  Cm.  J.  fiS7« 
t  HoUaiid  ?•  Stooer,  Clo»  J.  315. 


SMMB  otiMT  ^Btu9p ;  w4  ol  Uw.t  0(ii^v>D  wece  all  tb^ 
Jiidgw  md  Barooa,  The  (fefendaiU*  said^  '<  Thoii 
art  a  tIpMvish  iqgue,  a^d  hH9t  &toicn  bars  Qf  iron  out 
of  otbcat  men's  wid^ows  1'^  It  was  heid»  th^t  the 
aetion  Ji^  m>t ;  for  ibe  bars  of  iroo  ar^  parcel  oC 
tbe  freehold,  an^  t^e  stealing  of  them  is  npt  aay  fe* 
lony ;  and  it  shall  not  be  intended  of  h^xs  lying  in. 
ViB^wSt  ^  wa^  objected  that  it  might  be ;  for  it 
ahftll  ba  ^kfo  in  the  best  sen^e  for  the  defendant^ 
And  it  wapfftid,  that  it  w^a  adjudged  W  QQe  Bridg^'l^ 
case,  that  for  saying,  *^  thou  art  a  thief,  ao4  has^ 
9tel^  my  4;orq  in  the  6$ld^''  no  actipit  lie? ;  for  it 
^$U  ^  intend  f  tending  cpriv,  Mf  lw?h  i«  not  felw^y ; 
wk€fefQf9  it  wnf  a4|Mdged  fpr  the  c^efendw.t* 

Ift  K»«gt  ^' B*gg^  In  error.  Th^^jiotJQ^wasfQ; 
th^  wpcd^,  '^  Mr.  J.  D.  W9^  robbed  of  4Q^.,  ftqd  IQO 
marks'  fforth  of  plate,  and  Alice  Bs^g  (thp  plaiR- 
liff)  fWd  J.  S.  h^d  it,  and  for  whwb  thpy  wijil  1^^ 
b*H8Wl  r^  A^  ?ft^r  verdict  and  judgment  for  th? 
pUiiptiff,  it  waa  assigned  for  errpx»  tk^  ^n  action 
Ji^s.DQt  l<Nr  these  wotr^ls ;  for  be  doth  dot  ^ay  th^t 
she  stQ^e  it,  and  it  najqr  be  thp.t  thpy  c^ipe  Jo  it  by 
Uwftt)  paeans;  and  fiHhough  hp  S?itb  t^t  thej^ 
will  be  hanged  for  it,  these  words  hy  th^m^e^ve^ 
yrill  npt  iyi»}ntain  an  action,  aqd  they  dp  nott  eq? 
fovee  the  ^fut  words;  wherefore  the  ju4ginei^t  w^ 
Kvereed. 

*•  Ttwt  d<3«f  W  4  life  in  ffiww  V  «f  » ;^<^we^  I 

*  Cro.  J.  a04.        t  Vr^ip  A3}t       $  Ib.33K  JeDk.  302. 
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doubt  not  but  to  see  thee  haqged  for  striking  Mr. 
Sydman's  man  who  was  murdered  V*  And  it  was 
held  th^t  the  words  were  not  actionable,  for  they 
are  not  positive  for  the  murder  of  Mr.Sydman's  ser- 
vant; he  might  be  beaten  by  the  plaintiff,  and'niur* 
dered  by  another.  Actions  of  slander  do  pot  He 
upon  inference/ 

It  seems  unnecessary  to  adduce  more  instances  of 
the  prevalence^  of  this  rule  of  construction ;  the  fol- 
lowing may  be  adduced  in  support  of  the  ddcU'ine 
which  now  prevails.    '. 

In  Ceely*-v.  Hosktns,  in  error,;  The  words  were^ 
*^  Thou  art  forsiwornin  a  court  of  record,  and  that  I 
will  prove  */^  It  was  contended*  after  verdiot  for 
the  plaintiff,  that  the  action  would  not  lie,  because 
he  did  not  say  in  what  court  of  record  he  Mias  fot« 
sworn,  nor  that  he  was  forsworn  in  giving^ any  eyi« 
dence  to  the  jury;  that  it  might  be  intended  obly 
that  he  was  forsworn,  not  judicially,  but  in  ordinary 
cliscoursein  some  court  of  record:  But  (perCrdc^ 
<'  Jones,.  Berkeley,  and  myself,  held  clearlgr  thal;:tiit 
action  well  lay,  and  that  such  foreign  intendmbntas 
Maynard  (for  the  defendant)  pre  tended,  ^hali  nojt  be 
conceived,  and  it  shall  be  taken  that  he  spake  these 
words  maliciously,  accusing  him  of  perjury ;  and 
for  a  false  oath  taken  judicially,  upon  judicial  pro^ 
feedings  in  a  court  of  record  ;  and  shall  be  taken 
{Recording  to  the  common  speech  and  ^sual  inte&d^ 

♦  Gro.  Can  609. 
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meat:  as  to  say,  such  a  one  is  a  murtherer,  without 
saying  whom  he  murdered,  or  wh^i,  an  action  li^s; 
and  it  shall  not  be.  intended  that  he  was  a  mur* 
tfaerer  of  *hares,  unless  such  foreign  intendment  be 
shewn  or  discovered  in  pleading/^ 
.  In  Baal*  v.  Baggerley.  The  words  were,  "  Tbou 
hast  forged  a  privy  seal,  and  a  commission  !  Why 
dost  thou  not  break .  open  thy  commission  ?'^ 
And  after  verdict  for  the  plaintiff,  it  was  con- 
tended for  the  defendant,  that  the  words  .were 
not  actionable ;  for  it  did  not  say. the  king^s  privy 
aeaI,-nor  any  writ  under  the  privy  seal ;  also  be 
said  Jiot  what  commission  ;  and  the  words  subse* 
quent  *^  thy  commission,^^  shewed  that  he  meant 
a  commission  (made  by  the.  plaintiff  himself:  but 
the  judges,  faavti^  taken  time  to  consider  (Berke- 
ley doubting)  afterwards,  delivered  their  opinjoos— « 
^^ That  the  action  well  lies;  for. the  words  bespo* 
keni  maliciously;  andibeing.alleged  in  the  deelara* 
tiouy,  that  he  spake  them  to  scandalize  him,  for 
forging  of  the  privy  seal  and  commission ;  and  being 
found  guilty,  it  shall  be  intended  according  to  the 
vulgar  interpretation,  to  mean  the  king's  priv^seal, 
the  counterfeiting  whereof  is  treason ;  and  a  c^m^ 
knission  shall  be  intended  the  king^s  commission, 
under  the  privy  seal;"  and  Berkeley  agfeed,  with 
the  others.  : 

In  Someraf  v.  House.  ^  The  words  were,  "You 

^*  Cro«  Ciur.3S6».       f  HoIt»39« 
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« 

are  a  n^ue^  aad  broke  open  a  houie  at  Oxford ; 
aod  your  gtaiidfiither  was  fioreed  to  bciag^  over  90L 
to  make  op  tbe  breach  V  And  after  renlkt  for  ttbe 
pkiiDtiff,  it  was  moved,  in  aneat  of  judgment ;  be* 
cause,  rogue,  is  not  aetionable ;  txiAkrmkmg.apem 
tks  h^MBy  but  a  tres{>a8S ;  and  nmkii^up  the  treaeh^ 
might  be  repairing ;  but  the  court  seemed  contraijr  2 
for,  upon  $i\  the  worcb  together,  a  man  wfa6 
beard  them  could  not  mtend  cnhei  than  a  irkK 
nious  breaking  of  the  hooae;  and  thoc^h  in  ika 
M  baok$  the  rule  wm,  ta  take  the  wetde  in  mkimi 
eemeuj  yet  per  Holt,  Mey  would  take  lA#  words  m  a 
common  eenee^  4$ccofdif^  to  the  cu^ar  mtewimmt 
^  ih4  hyetandere.  \ 

In  Baket^  v.  Peiroe.  The  worda  were,  ^^  Bakec 
atde  my  box-wood,  and  i  will  prove  it  1'^  Aflat 
rerdict  for  the  plainti0',  Serjeant  Darnell  moved,  in 
arrest  of  judgment,  that  these  words  are  not  acdon- 
able ;  for  they  $ha)l  be  taken  to  mean  wood  gtow« 
iQg,  or  the  li^ke,  whe^reof  only  a  trespass  can  be  com* 
mitled*  That  to  say, you  are  a  thief,  and  have.stolett 
my  timber  or  my  apples,  or  my  hops,  is  not  action^ 
able :  for  where  words  import  either  a  telooy  ,or  a 
trespass,  they  shall  be  taken  in  the  mildest  sense, 
unless  there  be  otlier  words  to  determine  them  in 
the  wyirse  aense :  as  to  say,  he  stole  my  timber  .out 
of  my  yard,  or  my  hops  in  a  bag;  and  cited 
Masonf  v.  Thompson-^'^  I  charge  thee  with  fe« 
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Unyftit  ttkitt^  fbith  from  J.  D/s  pocket,  fliid  I  will 
t>toVc  it!'*  Th*  words  were  beW  not  to  be  iK^ttoit** 
able,  liecftuse  rt  tfaoutd  not  he  infetrded  to  mean  a 
fetony,  not  being  directly  affirmed.  But  Hdt  C.  J, 
and  th«  coart  denied  ttiat  Case  to  t>e  law,  for  lb# 
faking  out  of  a  man's  pocket  mast  be  int<^dded  A 
felonious  taking. 

For  the  piaifltiffit  trsid  eontehded,  that  the  words^ 
ftbcotdiog  t6  Common  psirlance,  imported  a  thing  of 
which  felony  might  be  cdmmitted. 

Add  aften^ards  the  court  gave  judgmient  fof 
fbe  (rfalntiff ;  Powelt  J.  :ob8efving,  *'  The  oaB« 
eited  by  my  btothet  Darnell,  is  fto,  but  the 
later  books  are  contrary ;  and  I  will  stick  to  the 
later  authoritiies,  being  grounded  on  so  much  rea^ 


son  .^* 


111  the  case  of  Bthrges*  v.  Boucheh  The  coiiit 
observed,  "  There  ate  sevtr*l  cases  Whet^ja  it  hai 
been  adjudged,  tKat  where  words  may  be  tdkeniia 
a  double s^$e;  the  c<yurt^ aft^flt  verdict,  mttalwayi 
coHsiruie  ihenHnilmt  ^tU9e  which  inajf  suppcr44ke 
verdidP  '        .       -  r. 

The  plaintiff  l>rought  bis  action  for  th^  words, 
•*  Hef  is  a  cf t pper  aod  a  coi  ner !  *'  Af tel*  n  verdict  fof 
the  plaintiflP,  it  was  moved,  in  arrest  of  judgment^ 
that  the  wOfds  did  not  charge  the  plaintiff'^tll 
ch'pping  or  coining  money ;  for  they  may  be  appli^ 

*  S  Mod.  340. 
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to  many  other  things ;  but  judged  actionable,  for  it 
must  be  intended  that  he  meant  thi^  ciipping^  of  mo« 
ney,  and  in  that  sense  it  is  usually  understood. 

In  Harrison*  v.  Thornborough.  The  court  ob- 
sel:ved,  that,  ^'  Precedents  in  actionsTor  words  are 
not  of  equal  authority  as  in  other  actions,  because^ 
norma  loquendi  is  the  rule  for  the  interpretation  of 
words,  and  this  rule  is.differeat  in  one  age  from  what 
it  is  in  another.  The  words  which  an  hundred  years 
ago  did  not  import  a  slanderous  sense,  now  may, 
and  vice  vtrsd.  In  this  kind  of  actions  for  words, 
which  are  not  of  very  great  antiquity,  the  courts 
did  at  first,  as  much  as  they  could,  discountenance 
tb(3m,  and  that  for  a  wise  reason  ;  because  generally 
brought  for  contention  and  vexation,  and  therefore, 
where  the  ^ords  were  capable  of  two  constructions, 
ihe  court  always  took  them  mitioti  sensu.  But, 
lattejrly^  these  actions  have  been  more  counte* 
iianced ;  for  men's^ tongues  growing  more  virulent, 
and  irreparable  damage  arising  from  words,^  it  has 
been,  by  experiefice,  found,  that  ^unless  men  caii 
get  satisfaction  by  law,  they  will  be  apt  to  take  it 
themselves.  The  rule,  therefore,  that  has  now  pre- 
vailed,  is,  th^t  words  are  to  be  taken  in  that  settse  that 
is  most  natural  and  obvious,  and  in  v^ich  those  io 
whom  thejf  are  spoken  will  be.  sure  to  understand 
(hem.^^ 

In  Buttonf  v.  Hay  ward  and  his  wife.  The  words 
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spoken  by'  the  wife  were,  "  George  Button  (the 
plaintiff)  is  the  man  who  killed  my  husband!^'  her 
first  husbdnd  being  dead.  After  verdict  for  the  plain-* 
tiff,  it  was  inoved  in  arrest  of  judgment,  that  these 
words  are  hot  actionable  for  the  uncertainty  of  the 
word  kiilmg,  fbr  it  might  be  justifiable,  of  in  his  own 
defence,  ovfer  inforiutnum,  and  shall  not  be  pre- 
stimed  felonious,  and  so  made  actionable  by  intend- 
ment :  for  it  is  a  maxim,  that  words  shall  be  taken 
m^miiiori  senm.     But  it  was  said  by  Pratt  C.  J. 
*'  There  can  be  no  question  but  at  this  day  these 
words  are  actionable.  '  In  former  times,  words  were 
construed  in  miiiori  ifensu,  to  avoid  vexatious  ac- 
tions, which  were  theft  too  frequent ;  but  now, 'rfis- 
tingnenda  mnt  Hempota :    and  ive  ought  to  ex- 
pound words  according  to  theit  generitl  srgnifica- 
tibn,  to  prevent  scandals,  which  are  at  present  too 
fl^q^ient.     We  are  to  understand  words  in  the  same 
sense  as  th&Jiearers  understood  theni ;  but  when  words 
stand  indifferent  J  and'  are  equally  liable  to  two  dis' 
iinct  interpretdtions,  we  ought  to  construe  them  M 
mitiori  sensu ;   but  we  will  never  make  any  expoeii- 
tion  against  the  plain  natural  import  of  the  words.** 
*f  The  word  kitting  signifies  a  voluntary  and  unlaw- 
ful killings  and  is  actionable.  There  arfe  a  great  num- 
b^r  of  odd  cases  iti  the  books;"    And  by  Eyre  J. 
*•  the  words  are  to  be  taken  in  their  worse  sense^  for 
a  malicious  andf^onious  kiiling.^^  And'by  Foites- 
cue  J.  "  The  maxim  for  expounding  words  in  iwz- 
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fi0ri  aeH0u^  iia«  fi»r  9  gt^at  while  lU^n  expl«4ed,  QtsMr 
4K»  or  60  y^rs/' 

it  was  observed  ^y  l^grd  Maivsfi^  iip  tb^  )vi|ig^ 
y.  HorWi  "  It  is  the  4iHy  <)f  tfee  j«iy  to  1^^IMt^l*^ 
^foin  words  aod  c}ear  allusions,  to  matfafs  of  Moi^ 
r^Asal  notoriety,  accordiiiig  to  fib^JF  oi>vioi>s  mmf^ 
iog^  aod  1^  every  body  #)se  who  r4»a4#  ntfist  uo4^^ 
sjUwad  them :  bat  the  defendant  may  giv^  evide^^ 
^o  a^ew  they  were  used  on  the  Oipqasipfi  in  qi^^fh 
^pn  in  a  difiisrent  or  q^iajified  senp^.  ff  no  ^ch 
evidence  is  given,  the  natural  intorpietPf^on  of  the 
words,  and  the  obviogs  meaning  to  every  JVian'^ 
uikderstandiog^  must  prevail. 

^  If  courts  of  justice  were  bound  by  jaw  t^  study 
for  any  one  possible  or  supposabi?  <?W(B,  v  ^ensfs^ 
in  which  the  words  used  nUghi  ^  i^nfieef^t  snch  n 
singularity  of  understanding  QMghA  s^rjeen^n  et* 
fettd^rfrom  pu^nishaie>n.t9  but  it  cm^ld  not  .sacal  this 
iword0,  or  remedy  the  inj^ury.  It  would  hip  Strang 
to  ^ay,  ai^d  more  so  to  giv«  <Q^t  as  ^  Jaw  of  ^the 
land)  ti^at  a  tnan  moy  be  allowed  to  de£mis  i^  om 
aonsjB;,  and  dfifend  Jbinisejf  in  another;  a^cb  |t  doc- 
trine would  indeed  be  pregnant  with  tbe  nimia  <m^- 
<ft/ilm  which  my  Lord  Coke  so  justly  .r^prabates/' 

)cn  the  case  of  Peakef  and  Oldham,  Lord  Mans- 
field said,  ''After  veidtct,  shall  the  court  be  guea^ 
ain^  and  inventing  a  mode  in  which  it  xfk\g\A  be 
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ely  piflfaibie  for  4bf99B  ij^OFdB  to  hav4  ^ 
the  4efeodaDt9  wUbout  JBaaoiiig  to  ctwge  ^ 
^IjuMiflf  wUh  ^beiog  gwiUy  fif  oiMfder  ?     Certawly 
not!     Where  it  is  clear  that  words  are  defectively 
Jaid,  a  vesdicfe  widl  Jiot  cure  dnvn ;  4>ut  where,  from 
itheir  gcoierai  import,  they  appear  to  have  Ueen 
j^ioken  -with  a  view  ito  defaone  tbe  party,  tbe  couit 
Mj^bt  sot  to  he  ftoduBtrioua  in  (putting  a  i^oiistruC'- 
tioa  JUipoB  4kem  4ifiereiU  from  Wihat  tiiey  teiar  in 
the  cMaiAoa  aooeptatioii  aad  meaoM^  ^  ^hwi.    { 
amfuFoiabed  wilJiiacase»  iMwdad  ifi  atr0ng:seQM 
4tB4  4¥aapD,  ia  Mippost  4)f  ^a  lOjMoiaQ,    Yih?  Mme 
i)^'  it  is  W^  V.  i^ynokls^  Paaeb.  19  A^a.  B.  A. 
«ad  it^  0^  BB  foikm»:''-^Tht  defeodai^t  said^b  the 
jilaifitiff) '  1  J&B&w  fmi  iJW'y  weil  i   How  Aid  y^nr 
^whrnn^iMBY   The  pkMAtiff  aoavefed,  ^  A9  yen 
aay»  tf  it  jileaae  God.!'   The  ^afep^airt  mptieri* 
^  .N0 ;  ibe  4i^  ^f  «  wouad  y^H  gfave  jiw  !^  Oo  Aot 
guilty;  theiie  niraa  a  verdict  for  the  plaintiff;  and  09. 
a  notioB  in  4»are»t  ^ju4gmefit»  itbe-eowt  Jadld  the 
SKirda  Mraie  ^aotioBaUe,  because,  S^na  the  ^hek 
&Ame  4)if  Abmi,  fih^^  wei^  eipokeii  jUy  way  of  inq)u^ 
fUtiQE;  ^wd  liOrd  €. . J,#arker  rsaid,  *-  U  is  very loAd, 
ibait  after  a  i;serdi<!i:,  aieourttof  jivistipe-eiiouid  (beibry«- 
iag  Jv^heftber  thece  may  not  he  a  posaihle  /case  -in 
•which  W4i>id8  spoken  by  "way  of  acaadal  might  eotjpe 
4bbo<i^ tly  «aid ;  -wbereaa,  if  that  were  in  truth  -the 
^nae,  the  defendant  might  have  demurred,  or  the 
verdict  would  have  been  otherwise/    So  here,  if 
ahewo^be  intiocently  sj^dkea,  the  juryjnight  have 
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found  a  verdict  for  the  defendant ;  but  they  bate! 
put  a  contrary  construction  upon  the  words  as  laidi 
and  have  found  that  the  defendant  meant  a  charge 
of  murder/* 

In  the  King*  v.  Watson  and  others.  Mr.  Justice 
BuHer  observed,  "  Upon  occasions  of  this  sort,  I 
have  never  adopted  any  otbef  rule  than  that  fre«* 
quently  stated  by  Lord  Mansfield  to  juries,  desir-^ 
ing  them  to  read  the  paper  stated  to  be  a  libel,  as 
men  of  common  understanding,  and  say,  whether^ 
in  their  minds,  it  conveys  the  sense  imputed*'^ 

In  Woolnothf  v.  Meadows.,  it  was  observed  by 
Le  Blanc  J.  "  That  (after  a  verdict  for  the  plains- 
tiff)  it  is  not  sufficient  to  shew,  by  argument,  that 
the  words  will  admit  some  other  meaning;  biit  the 
court  must  understand  them  as  all  mankind  would 
un.derstand  them :  and  we  cannot  understand  them 
differently  in  court  from  what  they  would  do  out  of 
court* 

In  Roberts^  v.  Cambden,  which  was  an  action 
for  words  alleged  by  the  plaintiff  to  contain  an  im- 
putation of  perjury.  After  a  verdict  for  the  plain-* 
tiff,  on  a  motion  in  arrest  of  judgment,  on  the  ground 
that  the  words  did  not  impute  the  crime  with  suf- 
ficient certainty,  Lord  Ellenborough  C.J}  in  deliver- 
ing judgment,  observed,  "  The  question  simply 
is — Whether  the  words  amount  to  such  a  charge  > 
that  is,  whether  they  are  calculated  to  convey  to 
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t^>tniod  of  Janorditrai^N  hearer  Hn  imputation  on 
the^  l^aiiitiQr-o^'.the.  crime  :of  peijury.  The  rule 
which-al  poe  ttmeprevailedv  that  the  words  are  to 
be  understood  in  miiiori  sensu^  has  been  -  long  ago* 
siipereede4';  and  worcis'-areliow  construed  by  courts, 
ab  they  always  oogbtto  have  been,  in  the  plain  and 
popular-sense  in  which  the  Test  of  the  world  nature- 
ally  understand  them;VAjid  in  ciMicluding,  the  ssine 
learned  Judge  observed,  that,  *^  without  adverting 
to  the  long  bead-roll  of  conflicting  cases  which 
have  been  cited  on  both  sides  in  the  course  of  this 
aj^ument,  it  is- sufficient  to:  say,  that  these  Words, 
fairLy.  und  naturally  construed,  appear  to  us  to  have 
been  meant^  and'to  be  calculated  to  convey  the  im- 
putation of  peijury  actually  committed  by  the  per- 
son of  whom  thby  are  spoken ;'  and  that,  there- 
fore, the  rule  for  surresting  the  judgment  must  h6 
discharged/^        . 

From  these,  cases,  containing  the  opinions  of 
some  of  the  most  enlightened  Judges  of  their  own 
or  any  times,  it  inay  be  collected—- 

lst«  That  where  words  are  capable  of  two  can- 
strttctiensj  in  what  sense  they  were  meant  is  a  mat- 
ter of  factto  be  decided  by  t/iejury. 

3dly,  That  they  are  to  be  guided  in  forming  their 
opinion  by  the  impression  which  the  words  or  signs 
used  were  calculated  to  make  on  the  minds  of  those 
who  heard  or  saw  them,  as  collected  from  the  whole 
of  the  circumstances. 

3dly.  That  such  words  or  signs  will,  after  a  ver- 
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diet  for  the  plaintiff»  be  considered  by  the  oourts 
m  hayiflg  been  lised  in  thetr  worst  sense. 

With  respect  to  word$»  which  on  tbeiaice  of  them 
are  harollessi  and  which  derire  their  oflfensire 
meaning  wholly  from  extrinsic  circumstances,  the 
preceding  observations  are  apj^icable:  the  use  of 
such  words  and  signs  as  do  in  effect  ii\jure  the  re^ 
putalion  of  an  individual»  are  as  much  within  the 
mischief  as  the  most  open  charges :  The  grievance 
iS)  the  loss  of  character ;  and  by  what  means  the 
wioQg.  is  efiected  is  perfectly  immaterial,  either  aa 
to  the  suffering  of  the  party,  or  the  policy  of  the 
law  providing  him  a  remedy. 

The*  defendant  wrote  a  pamphlet^  called  ^^ Advice 
to  the  Lord  Keeper,  by  aCcruntry  Parson  ;'^  wherein 
be  would  have  him  love  the  church  as  well  as 
the  Bishop  of  Salisbury*--Hi»nage  as  well  as  Lord 
Haversham— -be  brave  as  another  Lord ;  and  so  gave 
every  lord  a  character,  ironically ;  and  so  it  was  set 
Ibrth  in  the  information,  and  the  jury  found  him 
guilty.  Upon  nation  in  arrest  of  judgment,  it  was 
shewn  for  cause,  to  arrest  judgment,  that  there  Was 
no  cause  to  charge  the  defeadaat^  because  he  said 
no  ill  thing  of  any  person ;  and  all  be  aaid  was  good 
of  them.  But  to  this  it  was  ansAvered,  and  resolved 
by  tht  court,  that  this  was  laid  to  be  mmicml;  tmd 
whether  it  was  «s  vr  noC,  ihejury  werejmfgm  ^  they 
foustd  it  so.    And  that  af  this  were  not  a  crime, 

•  Holt.  R.  4a6. 
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the  defendftnt  might,  by  contraries,  libd  atay  per* 
•on. 

Having  thus  inquired  what  the  general  rule$  of 
oonstructiofi  are,  as  adopted  by  the  courts,  th^ir  ap- 
plication to  the  class  of  ceases  where  crime  is  im- 
puted, and  the  degree  of  certainty  and  particularity 
requisite  to  render  such  charges  actionable,  will 
next  be  considered. 

The  charge,  to  be  actionable,  must  in  general,  as 
ftlready  stated,  impute  to  the  plaintiff  an  act  of  a 
criminal  fioiuri^ 

There  are,  hotteyer,  some  exceptions  to  this 
f ule ;  as  where  treason  is  imputed ;  one  specie^ 
of  which  offence  consists  in  the  eompas^ffg  and 
imagining  the  de^th  of  the  king;  y^htch  words  signify 
nothing  more  than  the  purposed  design  of  the  mind, 
and  not  the  carrying  such  design  into  eflfect*. 

In  the  case  of  Sir  John  Sydenhamf  y.  Man,  the 
words  were,  **  If  Sir  J.  S.  might  have  his  will,  he 
Would  kill  the  king  V*  and  they  weiTe  held  actions- 
able,  although  they  referred  to  the  will  only;  since 
it  is  a  great  offence  to  have  3uch  a  will. 
'  So  where  the  party  is  charged  with  misprision}  Of 
felony ;  as  where  the  defendant  said,  ^^  He||  knew 
Of  the  murder  of  L.  and  did  not  reyeal  it  till'  long 
after  it  camie  to  his  knowledge/^ ' 

In  other  cases  it  must  appear, 

I.  That  some  act  was  imputed  by  the  defendant. 

*lHaW.pI«Cs6.  t<J«^J.407.  $Vid.$t.We8t.l,3Ed.l.c/9. 

41  YcU  IM.  1  Vis.  Ab.  446. 

F  2 
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II.  That  such  act  is  of  a  criminal  nature. 

III.  That  it  was  meaQt  to  be  imputed  to. the 

PLAINTIFF. 

I.  That  some  act  was  imputed  by  the  defendaDt, 

The  imputation  of  an  act  may  be  inferred, 

1st.  Although  the  terms  of  the  communicatioa 
be  indik'ect. 

Sdly.  Although  the  act  imputed  be,  in  legal 
strictness,  impossible. 

1st.  Where  the  terms  of  the  communicaUon  are 
indirect,  it  may  be  laid  down  as  a  general  ruie,  that,, 
wherever  words  are  used,  calculated  to  impress 
upon  the  minds  of  the  hearers  a  suspicion  of  the 
plaintiff's  having  cooamitted  a  criminal  act,  such 
an  inference  may  and  oQght  to  bedrawii,  whsitever 
form  of  expression  may  have  been  adopted.  And  al- 
though such  forms^  of  expression  may  be  reduced  an- 
der  general  heads,  and  examples  cited  under  each  to 
illustrate  this  rule,  yet,  contradictory  and  inconsis- 
tent as  many  of  the  cases  are,  a  reference  to  them 
cannot  be  considered  as  of  essential  importance ; 
the  rule  itself  being  so  well  established,  that  no; 
case  in  contradiction  to  it  can  now  be  considered  as 
a  precedent. 

It  may,  however,  be  deemed  proper  to  select  a 
few  instances  of  cases  felling  under  each  division. 

Where  the  terms  of  the  communication  are  in- 
direct, the  imputation  of  an  act  committed  may  be 
inferred.  Where  the  defendant  expresses  a  suspi" 
cwn  or  opinion^  o^  institutes  a  ccfuparison,  or  delivers 
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the  words  as  matter  oi  hearsay,  or  by  way  of  ui/erro- 
gation  or  answer,  or  exclamation,  or  uses  disjunctive 
6T  adjective  words,  or  speaks  ironically;  or,  in  ge- 
neral, where  the  statement  virtually  includes  or 
assumes  the  commission  of  the  principal  act,  or  a 

• 

strong  suspicion  of  it. 

From  words  of  suspicion  or  opinion.  Yeoman*  * 
said  of  Hext,  "  For  my  ground  in  Allerton,  Hext 
seeks  my  life  ;  and  if  I  could  find  John  Silver,  I  do 
not  doubt  but  within  two  davs  to  arrest  Hext  for 
suspicion  of  felony,^'  It  was  adjudged,  that  for 
'the  first  part  of  the  words,  **  for  my  ground  in  Al- 
lerton, Hext  seeks  my  life,*^  no  action  lay,  for  two 
reasons; — Ist.  because  he  may  seek  his  life  law- 
fully and  upon  just  cause,  and  his  land  may  be 
held  of  him.  2dly.  Seeking  of  his  life  is  too  ge- 
neral; and  for  seeking  only  no  punishment  is  in-- 
flicted  by  law.— But  for  the  latter  words,  it  was 
adjudged,  that  the  action  lay ;'  because  for  suspi- 
cion of  felony  he  shall  be  imprisoned,  and  his  life 
drawn  in  question. 

The  defendant  hearing  that  his  father^s  barns 
were  burnt,  said,f  *^  1  cannot  imagine  who  should 
do  it  but  the  Lord  Sturton,^'  and  the  words  were 
held  actionable. 

An  action  lies  for  publishing  of  the  plaintiff, 
"  IJ  think,  or  I  <lreamed,  he  committed  a  certain 

*  4  Co.  15.  Poph.  210.  Latch.  176.  3  Buls.  S62. 

t  Mo.l4«.  1  Vin.  Ab.  435.  pi.  l4, 

X  Smith  V.  Wiadome,  Cro.  £iis.«a48.  6  Bac,  Ab.  227t        . 
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felony  f^  for  although  the  words  are  not  directly 
«jQ^roQiative,  the  plaintiff  msy,  by  reason  of  them 
be  arrested  upon  suspicion  of  having  committed 
that  felony. 

The  defendant  said>  "  He*  is  infected  of  the  rob- 
bery and  murder  lately  committed,  and  doth  smell 
of  the  murder ;''  and  the  plaintiff  had  judgment, 
qfter  }opg  deliberatioD  and  argument ;  and  this  de- 
qiyion  was  cited  and  approved  of  in  a  number  of. 
subsequent  cases'^* 

,  $o  for  the  words,  ^^  I  j:  am  thoroughly  convinced 
that  you  are  guilty/'  &c.  for  "  1  am  thoroughly  con- 
viooed/'  is  equal  to  a  positive  averment :  a  maa 
o^ly  avers  a  thing  because  he  is  convinced  of  the 
truth  of  it. 

So.  for  the  words,  *^  If  l|  thou  hadst  thy  rights,  thou 

hadst  been  hanged  for  such  a  felony/' an  action  lies* 

.  From  words  oi comparison.  The  defendant  said, 

*5  You§  are  as  great  a  rogue  as  J,  S^  who  stole 

quilts  V 

So  for  saying,  *^  Thou^  art  as  arrant  a  thief  as 
siny  in  England/^  an  action  lies^ 

So  for  the  words, «'  As**  sure  as  God  governs  the 
world,  and  King  James  this  kingdom^  J.  N.  hatb 
committed  treason/' 

:  *  I  Vin.  Ab.  436* 

,  t  3  BuUt.  249.  God.  90.  Hutu  5S.  Cwt  214 

X  Peake  v.  Oldham^  Cowp.  275* 

II  BrowDl.  3. 

§  Upton  V.  Pinfold,  Com.  267. 

%  Cro,  J.  687. 

••Sid,  53. 
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FrcAQ  words  of  hearty.  As  where  the  defen*- 
dant  said,  ^*  A*  womftn  told  me  that  she  heard  one 
jny,  tbat  Meggs,  his  wife,  had  poisoned  Griffin,  her 
first  husband,  in  a  mess  of  milk.'^  Ami  in  case  of 
words  so  spoken,  it  seems  immaterial  whether  the 
speaker  really  heard  the  words  or  not ;  unless*]-,  as 
will  afterwards  be  seen,'  at  the  time  of  repeating 
tbem  he  afibrd  the  plaintiffa  cause  of  action  against 
the  origiaat  author. 

From  words  of  interrogatian^.  As  where  the 
defendant  said,  ^*  When|[  wilt  thou  bring  home  the 
nine  sheep  thoo  stolest  from  J.  N.  ?^' 

&o  an  action  lies  for  saying,  '\I>id§  y^u  hear  that 
J.  S.  is  g^Hty  of  treason  }*' 

A.^  the  wife  of  B.  was  asked  by  C.  "  Wherefore 
will  your  husband  hang  J.  S.  }^  She  answered, 
^*  For. breaking oor  house  in  the  night,  and  stealing 
'Our  goods/^  The  words  were  held  actionable,  since, 
noCwithstandiAg  they  were  Spoken  in  answer  to 
a  question,  they  amount  to  a  charge  of  stealing 
goods. 

The  defendant  published  the  following  adrertlse* 

• 

.    •  Gold9«  13d^  Ma  404.  Cra.  E*  649. 

f  Woolooth  y.  Meadows,  5  East,  463.  Cro,  J,  1$9*  ^Qfi, 

X  For  words  of  interrogation  \u  general)  see  Mo.  418.  pU  $73* 
3  Kol.  Rep.  165.  Palm.  66. 1'i  Rep.  134.  Cro.  J.  422.  Keb.  3^9* 
pL  52. 

II  Hunt  V.  Thimblethorpe,  Mo.  418.  iVin.  Ah^i^, 

§  Earl  of  Nortbamptoirs  case,  12  Rep.  134» 

^  Haywardv.  Nay  lor,  I  RoL  Abr.  50. 
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ment: — "  This*!  is  to  request,  that^if  any'pHnter  or 
other  person  oan  ascertain  that  James  Delany,  £s« 
quire  (the  plaintiff),  some  years  ^ince  residing  at 
Cork,  late  Lieutenant  in  the  North  Lincoln  Militia, 
was  married  previous  to  nine  o'clock  in  the  morn- 
ing of  the  10th  of  August  1799,  they  will  give  no- 
tice, &c.,  and  receive  the  reward.'^  And  it  was  left 
by  Lord  EUenborough  C.  J.  to  the  jury  to  say^ 
whether  the  advertisement  imputed  acharge^of  bt- 
gamy  to  the  plain  tiff.' 

So  where  the  words  are  spoken  by  way  oiexcla^ 
mation :  as,  "  Thatf  perjured  villain  !*' 

From  disjunctive  words.  It  has  been  said  that, 
where  two  charges  are  made  disjunctively,  one  of 
which  is  actionable  and  the  other  not,  no  action 
lies :  as  where  the  defendant  said,  *^  Thou^  haat 
stolen  my  mare,  or  didst  consent  to  the  steal* 
ing  of  her/'  It  was  held,  that  the  action  was  not 
maintainable,  on  account  of  the  latter  words.  And 
so  where  a  charge  was  imputed  in  the  alternative ; 
as  where  the  defendant  said,  ^'  Sparkham  did  stes^ 
$t  niare,  or  else  Godwin  is  forsworn  V^  Although 
it  was  averred  that  Godwin  never  did  swear  any 
such  matter,  the  charge  was  held  too  indirect  to 
bear  ah  action. 

In  the  case  of  Stirley||  v.  Hill,  the  words  were, 

^  Delany  ▼.  Jones,  4  Esp.  R,  191. 

t  Roll.  Ab.7^* 
X  Cro.  Eliz.  780. 
(t  Cro.  Car.  383. 
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"  Thy  brother  was  whipped  about  Taunton  Cross, 
for  stealing  sheep ;  or  burned  iii  the  hand  or  shoul- 
der." And  the  court,  after  verdict  for  the  plaintiflT, 
were  of  opinion,  that  the  words  did  not  import  any 
certain  slander. 

These  decisions,  however,  can  scarcely  be  con- 
sidered a9  precedents  at  this  day,  since  it  is  clear 
that  a  charge  of  fjelony  may  be  completely  con- 
veyed by  such  disjunctive  imputations  ;  and  were 
they  not  actionable,  the  legal  consequences  of  slan«* 
dering  might  in  every  case  be  easily  avoided. 

The  same  objection  once  prevailed,  where  the 
person  and  not  the  act  was  stated  in  the  disjuuc* 
tive. 

The  defendant  said,  ^*  She*  had  a  child,  and 
eithier  she  or  somebody  else  made,  away  with  it  !^' 
And  three  justices  against  the  opinion  of  Bridgman 
C.  J.  adjudged,  that  the  words  were  not  action&bte. 
But  in  a  subs^quentf  case  this  decision  was  over- 
ruled ;  and  upon  the  same  principle,  no  doubt,  it 
would  now  beheld,  that  words  imputing  a  crimi- 
nal act  in  the  disjunctive,  are  also  actionable. 

¥vom  adjeclive  words.  Where  the  words  im- 
pute inclination  only,  they  are  not  actionable ;  as' 
to  say  **  3.x  S.  is  a  murderous  villain  !"  But  where 
the  participle  is  used,,  it  is  otherwise;  as  to  say, 
"  J.jl  S.  is  a  murthering  villain  !'^  The  words  in  the 

•  Cart.  55,  5Q. 

t  Harrisoti  v.  Thoriiborough,  10  Mod«  196* 

X  Ld.  Ray.  236. 

jl  Cro.  Carv  3 1 9, 
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former  case  importing  an  inclination  onljt  in  tbe 
latter  an  act  done.  So  the  words,  ^'  Dr.*  Sybthorp 
ia  robbing  the  cbureb/V  were  held  actionable;  and 
to  say  auch  a  person  is  robbing  such  a  man,  or  rar 
visbing  such  a  woman,  is  actionable. 
-  &Of  ^^  Where  is  that  long  shs^-tiaired^  murther- 
iDg,  rogue  V^  wa9  held  actionablef. 

Fof  the  words,  ^^  Traitorous  knave,''  an  action 
baa  been  held  maintainable,  though  not  for  the 
.wordfif  '^  Rebellioua  knave;''  and  perhaps  this  dis*-, 
tinction  may  now  be  considered  as  good  law,  al* 
though  many  of  the  nice  subtleties  which  were  for- 
iserly  in  faatdon  are  now  disregarded ;  since,  though 
traitorous  be  a  mere  adjective,  not  implying  any 
act,  yet  the  circumstance  of  the  offence  frequently 
consisting  ia  intention  only,  may  well  constitute 
this  case  an  exceptioo:(  to  the  general  rule. 
.  It  is  laid  down  by  Sir  £dward  Coke||,  that  some<- 
times  adjective  words  will  maintain  an  action,  and 
sometimes  not.     Thev  are  actionable, 

1,  When  the  adjective  presumes  an  act  com- 
mitted. 

2.  When  they  ^candaliae  a  person  in  bis  office 
or  function,  or  trade,  by  which  he  gets  his  living. 
As  if  a  man  says,  ^^  That  one  is  a  [perjured  kn^ve!" 
there  must  be  an  act  done,  for  otherwise  he  cannot 

♦  1  Rol.  Ab.  76. 
t  Cro.  Car.  318.  Jo.  326. 
X  Cro.  Eliz.  171.  L«v.  90. 
(I  4  Co.  19. 
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be  pejjored.  The  words*  ^^  seditious^  wd.  tfaieTish 
knave/'  have  beeo  held  not  actionable.. 

And  the  distinction  has  been. frequently  taken, 
that  '^  thieving  rogue/'  imports  an  act ;  ^'  thievish 
lOguef/^  an  inclination,  only,  . 
.  So  for  the  words,  "You  J  are  no  thief  !^  an  pctioa 
UeSy  if  they  be  spoken  ironically. 

And  next,  the  imputation  of  an  act  may  be 
inferred  from  a  statement,  which  virtually  in« 
eludes  or  assumes  the  commission  of  the  principal 
act,  or  a  strong  suspicion  of  it. 

The  defendant  said,  "  I||  could  prove  J.  S;  peiw 
jured,  if  I  would  !^'  and  the  words  were  held  action- 
able; since,  if  true;  J.  S.  must  have  committed  aa 
act  of  perjury. 

So  where  the.defendaat  said, "  Thoo§  art  a  rogue^ 
a  runaway  rogue,  and  didst  run  away  from  Oxford ; 
and  thou  art  a  rogue  of  record/'  Thei  words  were 
held  actionable ;  for  if  true,  the  plaintiff  must  have 
been  convicted  of  record. 

The  defendant  said  to  the  plaintiff,  '\  In^  Black*'^ 
buU  Yard  you  could  procure  broad  money  for  gold, 
^nd  clip  it  when  you  had  so  done.^'  It  was  ob^ 
jected,  that  the  words  were  not  actionable,  since 

*  4  Rep.  19.  Cro.  J.  65,  66.  2  Bulst.  138*  LA,  ^J.  ^6, 
t  Donrell  V.  Grove,  Freem.  279. 

♦  1  Vin.  Ab.  430.  pi.  8. 

11  I  Vtn.  Ab.  406.  pi.  2. 
§  Sty.  220.  I  Via.  Ab.  415. 
f  Salk.  697.  Spaed  v*  PUny, 
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tbey  merely  imputed  a  pimer^  and  not  an  act.  Put 
the  court  held,  that  the  limitation  to  place  implied 
^D  act ;  for  that,  if  a  power  alone  had  been  meant 
to. be  imputed,  the  limitation  to  place  would  havc^ 
been  unnecessary—^  power  to  do  being  the  same 
at  all;places« 

So  in  Home  v.  Powell*.  The  defendant  said, 
^  Yoo  may  well  spend  money  at  law,  for  you  can 
coin  money  out  of  halfpence  and. farthings  V^  It 
j¥.a8  held,  that  the  words  were  actionable,  as  imply* 
ingan  act;  for  by  a  mere  power,  the  plaintiflF could 
liever  be  able  to  spend  money  at  law. 

The  defendant  said  of  the  plaintiff,  **  Hef  was. 
put  in  the  round-house,  for  stealing  ducks  at  Crow- 
land;''  and  judgment  was  given  for  the  plaintiff. 
]por'  though  the  court  were  at  first  of  opinion,  that 
they  were  bound  by  former  authorities,  and  that  if 
judgment  were  to  be  given  for  the  plaintiff,  many 
actions  would  arise  at  every  assizes  in  the  kingdom, 
where  the  common  topic  of  conversation  is,  that 
such  a  man  was  sent  to  g^ol  for  such  a  crime ;  yet, 
afterwards,  they  changed  their  opinion,  and  held,< 
that  the  jury  having  found  the  words  falsely  spoken,* 
they  clearly  imported  that  the  plaintiff  had  been 
guilty  of  a  crime :  that  the  objection  was,  that  the 
words  did  not  expressly  allege  that  the  plaintiff  had 
stolen  the  ducks,  but  tb^t  words  must  be  taken  ac- 
cording to  common  parlance.    And  so  in  a  number 

•  Salk.  697.        t  Beavor  v.  Hides,  3  Wila.  300.  - 
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of'  otb^  ca9es,  the  asserting  the  plaintiff  to  have 
been  confined  or  punished*  for  a  certain  offence^ 
has  been  held  actionable,  since  the  imputation,  at 
all  events,  throws  strong  suspicion  upon  him, 
'  So  where  the  defendant  said,  ^^  Hef  is  under  a 
charge  of  prosecution  for  perjury;  G.W.  had  the 
Attorney  GeneraPs  instructions  to  prosecute.^'  It 
was  held,  that  the  words  were  actionable,  as  being 
calculated  to  convey  the  imputation  of  perjury. 

So  where  the  defendant  said  of  the  piaiotiff) 
'^  His^  character  is  inftgoaous :  he  would  be  dis^* 
graceful  to  any  society.  Whoever  proposed  him 
must  have  intended  it  as  an  insult ;  I  will  pursue  him 
and  hunt  him  from  all  society.  If  his  name  is  en-* 
rolled  in  the  I'oyal  academy,  I  will  cause  it  to  be 
erased,  and  will  not  leave  a  stone  unturned  to  pub- 
lish  his  shame  and  infamy.  Delicacy  forbids  me 
from  bringing  a  direct  charge ;  but  it  was  a  male 
child  of  nine  years  old  who  complained  to  me.^^  • 
.  So  where  the  defendant  said,  ^''1||  dealt  not  sd 
unkindly  with  you,,  when  you  stole  my  stack  of 
corn." 

The  defendant  said  to  a  husband  in   London, 
**  You§  hre  a  cuckoldy  old  rogue  !''  and  the  words 


♦  Cfo.  J.  247. 

t  Roberts  v.  Cambden,  9  East,  93* 
:(   Woolnotb  V.  Meadows,  5  East,  463. 
;|  Cooper  V.  Ilawkbwell,  3  Mod.  58. 
S   iStr.  471. 
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were  beld  actionafiie^  since  tbe^  iifiply?  thai  tti^ 
wife  it  a  whore,  for  which,  by  the  custom  of  th^ 
city»  she  is  liable  to  temporal  punishment. 

Words  imputing  intention  only  to  commit  crime, 
are  not  actionable  of  themselves,  unleiss  in  the  Case 
where  the  intention  is  of  9  treasonable  nature*. 

As,  if  one  say  to  another,  **  Thou^'wouldst  have 
killed  me,'^  no  action  lies. 

So  for  the  words,  ''  She;}:  would  hive  cut  ber 
Husband's  throat,  and  did  attempt  it,''  an  action 
Jies;  because  an  attempt,  that  is  an  act,  is  charged  i 
but  in  the  same  case  it  was  held,  that  for  the  first 
words,  ^*  she  would  have  cut  her  husband's  throat,'' 
no  action  could  be  maintained. 

adly.  Where  the  act  charged  is,  in  legal  strkrt<» 
neas,  impossible. 

Where  a  criminal  charge  is  conveyed  by  the  deM 
fendant's  expressions,  the  liability  to  make  repara^ 
tion  cannot  be  affected  by  any  impropriety  in  tber 
terms  of  the  communicatfon,  whether  legal  or  gram- 
matical ;  since  the  loss  of  character,  and  its  probable 
consequences,  constitute  the  ground  of  action,  with^ 
out  reference  to  tlie  means  employed.  The  con- 
trary doctrine^  indeed,  )Bt  one  time  prevailed. 

It  has  been  holden,  that  if  a  married  woman  say, 

*  Cro.  J.  407. 

t  Dr.  Poe's  case,  cited  by  Coke  and  HaaghtoVi  SBab.  266* 
1  Vin.  Ab.  440. 
t  Lane,  98.  1  Vin,  Ab,  440.  pi,  9, 
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*^  You^  have-  stoten  my  goods^'^  the  words  are  not- 
actionable^  the  words  being  repugnant ;  for  since  a 
married  woman  cannot  have  goods  of  her  own,  she 
cannot  be  robbed  of  any. 

Bat  in  Chamers  oasef,  which  w«  earlier  than  the 
preceding,  the  wife  said,  **  My  turkeys  are  stolen, 
and  Charnelhath  stolen  them;''  and  the  satfie  ob^ 
jection  being  made  in  arrest  of  judgment,  the 
court  said,  '^  The  wife  did  charge  the  plaintiff  with 
stealing  her  turkeys  ;  and  if  a  person  who  had  no 
kotae  were  to  publish  these  words,  *  J.  S%  hath  stolen 
iNjr  bofse,'  the  discredit  would  be  as  great  to  J«  & 
as  if  the  publisher  had  had  a  horse ;  for  every  person 
who  heareth  the  words  may  not  know  whether  ha 
had  a  hotse  or  no.^  And  fn  the  subsequent  case 
of  Stamp:!;  v.  White,  the  defendant's  wife  aaid^ 
^'  Thou  art  a  thievish  rogue,  for  thou  hast  stolen 
^y  ^^ggots !''  Although  it  was  objected  that  the 
words  were  without  meaning;  since  a  married  wo- 
man could  aot  have  property  of  her  own,  yet  it  was 
held,  that  the  words  were  actionable;  and  it  wasi 
to  be  understood  accoi^ng  to  common  intendment, 
that  the  defendant  charged.the  plaintiff  with  steaU 
tag  her  huwbatuVt  &ggots« 

So  where  the  defendant  said,  "  These||  guineas 
are  Mr.  Bendtsh's  (the  plaintiff's),  and  were  giten 
me  to  vote  for  him/'  It  was  urged,  on  motion  in 

•  1  lUlK  Ab.  74.  G  Bttc.  Ab.  233. 
t  Cfo.  Elw:  279. 
X  Cro;J«e.i?QO« 

il  11  Mod,  174, 
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arrest  of  judgment,  that  the  words  are  insensible.; 
for  ttiat  when  the  plaintiff  has  given^  money  to^the 
d^ndant,it  cannot  be  the  plaintiff ^s  money,;  but 
judgment  was  given  for  the  plaintiff. 
*  The  -older  cases,  indeed,  carried  the  doctrine  of 
r6(>ugnancy  to  a' very  unreasonable  extent;  and  the 
courts- arrested  judgments,  not  only  on  the  ground 
that  an'actual  inconsistency  appeared  on  the^  face  of 
the  record,  but  even  where  no  inconsistency  ap- 
peared, because  such  might  by  possibility  exist. 
.  .  The  rule,  however,  seems  to  be  now  estab- 
lished, that  no  incotisistency  or  want  of  grammati- 
cal iMTopriety  wilt  prevent  the  words  from  being 
actionable,  where  the  intention  to  charge  the  plain- 
tiff with  the  'commission  of  a  crime  plainly  ap- 
pears,/ 

c.II.  \Tlie>ciiiMrKAL  quality   of  the  matter 
charged  must  appear  with  certainty.    \ 

:  Thiis  may  appear, 

Ust-UFrom  the  use  of  general  terms  of  Jcnown^ 
legal  import. 

\  Hdlf,  From  circumstances  explaining  the  mean- 
iftg^  terma otherwise  doubtful,  or  innocent, 

3dly.  From  the  mere  description  of  the  circum- 
fitancetfcbnstitu ting,  the  offence. 

llst.^From  the  use  of  terms  of  known  legal  im- 
poitu   \i     ... 

•It  se^Ona  once  to  have  been  understood,  that  no 
charge  was  actionable,  when  conveyed  in  terpij, 
which  did  not  particularize  the  circumstance^  of 
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\he  offence.  So  that  to  say  a  man  was  ^^  a  trai* 
toT^^  or  a  thief/'  did  not  afford  him  a  {(round 
t>f  auction,  unless  he  had  sustained  special  damage 
from  the  words.  And  to  such  an  extent  was  the 
nicety  carried,  that  even  in  cases  where  the  words 
did  state  some  of  the  circumstances,  it  was  held  to 
be  incumbent  upon  the  plaintiff  to  prove  that  facts 
connected  with  the  charge  were  partially  true,  in 
order  to  render  it  the  moi^e  probable  that  he  might 
have  been  placed  in  jeopardy  by  the  accusation. 
And  this  affords  reason  to' suppose  that,  ori£;:iQally, 
the  only  ground  of  allowing  such  to  action,  with* 
out  proof  of  Special  damage,  was,  the  danger  to 
which  the  party  was  exposed  of  a  criminal  prosecu- 
tion, to  which  he  could  scarcely  have  been  subjected 
by  a  bare  general  charge,  unsupported  by  any  facts 
or  circumstances  which  might  give  it  colouh 

Thus,  in  the  case  of  Jacobf  v.  Mills.  It  was 
held,  that  for  the  wofds,  ^*  He  hath  poisoned  J.  S. 
and  it  shall  cost  me  100/.  but  I  will  hang  him*,'^  no 
action  was  maintainable,  because  the  plaintiff  did 
not  aver  (and  of  course  prove)  that  J.  $.  wm  dead 
at  the  time  the  words  were  spoken. 

The  defendant  Said,  ''  Sir  Thomas  Holt  struck 
his  cook  on  the  head  with  a  cleaver,  and  irleaved 
hit  head ;  the  one  part  lay  on  the  one  shoulder,  and 
another  part  on  the  other/'    Afler  verdict  for  tha 

^  Bit».  Action  Bor le  dis.  27  H.  S.  It. 
t  Cro.  J.  331*  343.  1  Vent.  II7. 
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plaintiff,  judgment  was, aiprested,  upon  th^  ground 
that  it  did  not  appear  that  tWcoolf  \ras  killed./  . 

But  iq  othei^  cases,  both  pvior  apd  subs^queqt  to 
the  fonper,  the  same,  objeptiqa  !i¥as  overruled,  k  In 
tbe  case  of  Webb*  v.  Poor,  the  ^ords  w^re,  ''  I 
will  call  .him  in  question  for  poisoning  my  aunt» 
and  I  m^ke  no  doubt  to  proye  it/'  It  was  movedj 
in  arrest  of  judgniept,  that  the  plaintiff  bad  .not 
averred  ^h^t  bis  auQt  was  poispqed ;  bu,t  the  cou^t 
would  not  allow  the  obje(3tion,  raying,  that  the 
plaintiff^s  credit  was  impeachedi  wjbether  sbe.was 
poisoned  or  not.  And  the  s^m^  point  was  rul/sd  in 
Talbotf  V.  Ca^e,  where  it  wfis  4$aid,  that  the  dearth 
of  the  person  alleged  to  have  beea  I^^rdered  would 
be  intended,  unless  the  contrc^ry  appeared.  Still| 
however,  it  was  held,  that  if  it  appeared  that  tl^ 
person  said  to  have  been  ipmrdered  was  iiji  fa^  \iy^ 
ing,  no  action  could  be  maiuti^ned,  .  ^b^  plaj^tiff:^ > 
shewed  in  his  declaration,  that  the  d^f^nd^ot.l|s^ 
a  wife  yi&t  living  ;  and  that  he  said  of  the  pjain^fl^. 
"  Thou  hast  killed  my  wife ;  thou  art  a  traitor !" 
and  it  was  held  that  no  action  lay;  and  a.distin<;r-^ 
tion  was  taken  between  the  case  where  the  persoa 
stated  to. have  been  niurdered  was  still  alive^  ^nd 
where  he  was  dead ;  that,  the  wife  being  alive,  na 
action  lies,  although  the  defendant  says  that  tb^ 
plaintiff  has  murdered  her;  since  it  appears  tha^ 

*  Cro.  Eliz.  56^. 
t  Cro.  Eli2.  823. 
X  Snagg  V.  Gee,  4  Rep.  16.  9»  Cro.  Car.  4S9* 
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iao  murder  of  her  can  h^ve  been  cottin^itted,  nor 
the  ptaintiff  ill  any  jeof)ai«dy :  and  bo  the  words  are 
vaiH)  and  no  scaildal  or  damage  to  the  pilaintiff; 

To  requii^e  the  plaintiff  to  pttj^re,  thSt  the  parly, 
with  whose  murder  he  is  chai^efd,  is  etotbally  dead, 
would  be  highly  unrea$onlible'and  in^{!>edient ; 
siilde  the  slanderer  might  ftcore  itnpiinity  by  fixing 
either  upon  a  fictitious  perifoil  a^thesiippcr^ed  vic- 
tim of  the  AHitder,  or  upon  s€(cik^  mat  p^fson  whose 
death  the  plaintiff  knight  not  be  aMeto  prove. 

In  the  case  of  Snag  v.  Gree  (cited  by  Sir  E.  Coke*, 
in  his  fourth  report),'  it  ap^Hr^d  upon  the  record, 
that  the  wife,  alleged  to  have  been  murdered,  was 
still  aliv^;  aud  the  action  wan  held  not  to  be  main- 
tainablei  becsiriie  the  plaintiff  was  not  put  in  jeo* 
pttidy  by  the  words. 

It  cannot,  however,  fiaiiriy  be  inferred  from  this,  that 
the  plainlfff  is  in  all  cases  prieckided  f^om  recovering 
dtbougfa  the  'person,  alleged  to  have  been  mur- 
dered, should  be  still  alive;  since  the  plaintiff^s 
life  may  have  been  placed  in  jeopardy  in  conse-* 
qaerice  of  the  injurious  report,  though,  in  fact,  at 
the  time  of  pleading,  or  upon  the  trial,  the  defen- 
dant  maybe  able  to  prove  the  person  alleged  to  have 
been  murdered  to  be  still  living.  The  words,  if  ac^ 
•tiooaft^le  without  special  damage,  musthe  so  imme- 
di^ly  when  spoken ;  and  their  actionable  quality 
must  then  depend  upon  the  fact,  whether  the  hear* 

,    ♦  4Rep.  16.9. 
o3 


84  OF  TUE  PLAINTiFF^S  hOBS ; 

ers  were  aware  that  the  pelrspn  aiieged  to  be  mur* 
dered  was  really  alive;  if  they  did  not  know  the 
fact,  then  all  the  consequences  (the  probability  of 
which  renders  a  charge  of  murder  in  any  cas^  ac- 
tionable) may  follow;  since,  unfortunately,  several 
melancholy  instances  may  be  cited  where  an  ac- 
cused person  has  suffered  for  the  supposed  n^urder 
of  one  who  survived  him. 

« 

Should  it,  however,  precisely, appear,. upon  the 
plaintiff^s  own  statement^  that  the  person  charged 
to  have  been -murdered  was  alive  when  the  words 
were  spoken,  perhaps  it  wpuld.be  presumed  that 
the  hearers  knew  that  fact.    :  ^ 

The  piaintiflP*  declared  that  the  defendant  said  of 
him,  '^  He  is  a  base  gentleman,  and  had  three  or 
four,  children  by  A.  S.  his  maid  servant ;  and  aftpr 
killed  them  or  caused  them  to  be  killed  ;^^  and  then 
averred,  that  he  never  was  guilty  of  any  incontinency 
with  A.  S.  nor  any  other,  nor  of  any  such  felony  or 
tnurder.'  After  verdict  for  the  plaintiff,  it  was  ob- 
jected, in  arrest  of  judgment,  that  inasmuch  as;  Ke 
had  averred  that  he  never  wasguilty  of  any  IncontL- 
hency  with  A.  S.  it  was  all  pneas  if  he  had. averred 
that  he  never  had  any  child  by  A.  S.  and  that  if 
he  had  so  averred,  no  action  would  lie ;  for  then  it 
woolcl  tippear  to  the  court,  that  there  w^s  no  Wch* 
thftig  in  rerumnaturd  as  is  supposed  to  have  been* 

•  I  Viu.  Ab.  409.  pL  4.  Poph.  187.  36. 14!.lLat.  1'59.  ta/t.  55. 
Cpmb.  13«.  * 
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killed.  But  it  wais  adjudged  for  the  plaintiff;  be^ 
cause  it  was- not  specifically  averred  that  he  bad  no 
child  by  A.S.  but  only  generally,  that  be  was  not  in- 
continent with  her. 

And  the  like  degree  of  particularity  has  been  re- 
quired in  other  cases  where  felony  basf.been  charged. 

Thus,  for  the  words,:"  Thou*  hast  committed 
burglary  in  breaking  his  house,  and  taking  his 
goods/'  It  was  held,  that  no  action  was  maintain* 
able;  it  being  uncertain,  as  no  person  was  named, 
whose  house  and  goods  were  meant.  And,  upon  the 
same  principle,  a  general  charge  of  forgeryf  was 
held  not  to  be  actionable,  withoi^t  reference  to  some 
particular  deed,  instrument,  or  other  i^ubject  matter. 

-.    *  .  *  * 

So  it  was  held^  that  a  general  charge  ofsubornation^ 
of  perjury  lyas  not  s^tionable,  unless  it  appeared  that 
tbe^perjury  had  beep  committed. 

These  doctrines  liave,  however,  beeft  long  ex- 
jplpded  ;  and  the  rule  seems  to  be  perfectly  estab- 
lished^ that  an  action  is  maintainable  Tor  a  general 
imputation  conveyed  in  apt  terms. 

The  establishment  of  this  rule  necessarily  defeated 
another  nicety,  which  has  been  alluded*  to  as  for- 
merly countenanced  by  the  courts,  namely,  that 
when  the  charge  described  any  circumstances  of 
the  offence,  it  was  mcumbent  upon  the  plaintiff 
to  shew  the  existence  of  such  particulars,  as  might 
serve  to  give  cofour  to  the  defendant's  imputation 

♦  BrowD  y.  St.  John,  1  Rol  Ab.  71.  * 

t  3  LeoD«23U  ^    ; 

X  6  Mod.  200^ 
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since  it  would  be  absurd  to  allow  a  temedy  against 
general  charges  where  qo  colour  could  he  shewi^ 
and  to  deny  it  Where  the  imputation  was  M^mdly 
prejudicial,  because  it  contained  particulara,  whieb 
particulars  the  plaintiff  might  be  equally  unable  to 
prove. 

As  for  instance,  if  for  the  words,  "  you  commit^ 
ted  a  murder,'*' the  plaintiff  be  entitled  to  recover, 
it  would  be  highly  unreasonable  in  an  action  for  thie 
words,  '*  You  murdered  J,  S/'  to  require  him  to 
prove  that  such  a  person  aa  J.  S.  had  existed,  but 
was  dead  at  the  tin[>e  the  words  were  spokea% 

It  may  next  be  proper  to  refer  to  a  few  cases 
\yhere  general  words  have  been  held  actionable* 

An  action  has  been  held  maintainable  for  the 
words  traitor*,  muifdererf,  thiefj:,  sheepBtealerj). 

For  charging  another  with  felony§,  perjury^^ 
subornation  of  peijury**,  foigeryff,  robberyi^J* 

It  was  once  held,  that  to  call  another  a  pick-» 
pocket|[||,  did  not  amount  to  a  charge  of  felony ;  this 
decision  has,  however,  been  overruled§§. 

»    Dal.  17.  Bro.  Ac.  sqr  lecas.  pi.  2.  a?  H.  8^  14. 
t    Mo.  29. 

t    Ow.  47.  2  Bills,  134. 
il     3  Bnl9,  303. 

§    Jo.32,Cro.Car.276.  Popli.2l0.Sty.235. 
If  Ow.  62*  Noy,  6j.  1  Vin.  Ab.  40S. 
♦•  Cro.  Eli2. 308.  Cro.  J.  15S.  1  Rd.  Ab.  41. 
tt  Jones  y.  Hemp,2  WiJs.  87. 
JfCro.  J.  247. 
.||||  3Salk.325.  .    "  '' 

§§  II  Mod.  255.  . 
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WUlst  ,tht  Statutes  agafnst  witchcraft  reioained 
m  force,. it  seems  that  the  term  witch  was  not  ac- 
tionable, unless  coupled  with  some  act  of  witch- 
craft: the  cases,  however,  relating  to  thii^  offence,, 
ate  so  iiiconsifitent  trith  each  other,  and  \;^ith  any 
settled  principle,  as  to  appear  incapable  of  afford- 
ing any  illustration  of  the  subject  of  this  treatise. 

To  charge  one  with  having  cozened  another,  has 
in  a  great  number  of  ca^es,  ibeen  held  too  indefinite 
to  support  an  action.  F6r  instance,  the  defendant 
said,  ^  Thou*  art  a  cozening  knave,  and  hast  co- 
zened me  out  of  '500//^  and  it  was  held  *  that  no 
action  lay. 

So  to  accusef  another  of  cheating  is  too  genera) 
to^upport  an  action. 

Soto  say,  he;^  is  a  rogue,  varlet,  or  the  like,.. is 
not  acttonable.*^Sd  to  say,  ^^  Tbou{|  art  a42ommon 
fflcher,a companion  of  cuNthroate,^^  &c% 

So  to  say,  "  He§  is  a  bloodsucker,  apd  not  fit  to 
live  in^thecommonwealth;  and  hi8chtl4>  notjbfprn^ 
is  bound  ta  curse  hini.'^-    '•  -, 

2dly.  The  criminal  quality  of  the  act  imputed 
may  appear  firom  circumstances  expl^ning  the 
meaning  of  word^  otherwise  doubtful  orihnbcen^. 

*  Hutt.  13.  1  Vin.  Ab,  427.  pi.  9.  3  Lev.  171.  Cro.  E3fiz^5 
Ow.  47.  Bala.  172,  Show.  181.  God.  284.  Cro.  J,  427.      .    S^ 
i  2  Silk.  604.  .  * 

J  4  Rep.  15.  b.Ld.  Ray.  1417. 
II  Cro.  Etiz.  554. 
§  Noy,  64. 
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'  In  consideration  of  law,  that  is  certain  which  can 
b^  rendered  so:  it  is,  therefore,  of  no  ixupprt^^Q^ 
whether  the  terms  used  be  doubtful,  or  apparently: . 
inpqcent,  provided  it  can  be  shewn  tbi|t  they.couM 
and  did  convey  the  offensive  n^eaning  whic^b.  forinj^* 
the  ground  of  complaint. 

An  imputation  of  being/orwomis  the  most  ootoi- 
oion  instance  of  cases  iiilline  pnde^.this  divisioq^ 
and  has  given  rise  to  a  num^rou;  class  of  de^isions^ 

It  has  been  held,  that  to  accuse  another  of  Jbdv* 
ing  fors^vorn  himself,  g/enerally,  is  action^^e^ ;. 
but  it  seems  now  perfectly,  settled,  that  the  toroiiis 
not  actionable,  unless  it  ap(»ear  from  the  accQOipar 
nymg  circumstances  to  have  been , meant  and  un^er-* 
Stood  of  such  a  forswearing  as  would  constitute  t^Q. 
offence  of  perjury  t. 

pounded  the  prosecutipp,'^  is  acjtionable,^  s;nci^  ^n. 
indittable  forswearing  must  hay^  been  ii^tei^dj^fi^  . 

,So  the  term  "  forsworn'*  is  actionable  when  refo-* 
ence  js  itlade  to  a  court[[  in  which  false, siy^^ripg 
woulclamount  to  perjury. 

'  The  defendaht  said,  "  Arthur§  Coiome  is  a  fpf*^ 
sworn  man,  and  hath  taken  a  false  oath  in  his  .do- 
position  at  Tiverton,  where  he  waged  his  law  against 

t  4  Bep.  15.  3  Buls.  150.  Holt  v.  Sqbole&eld,  6  T«  R.  ^91/ 
X  Cro.  Eliz.  609.  2  Rol.  Rep.  4 JO.  ;    ,    .  * 

il  Cro.  Elia.  720. 1  Vi«k  Ab*  406»,p|.  b.  7f  i/       -  • 

§  Cro.  J.  204.  ».    ,  ^       ;i 


*  char6£  of  chim^.  8d- 

meV'  ^d  the  plaintiff  had  judgment,  the  forswear^ 
ing'^ppearttig  by  the  description  to  ha  vie  amounted 

td  p^ijtiftyi'  . 

*  Toisfy,  **  Yhou  wert  forsworn  at  such  a  trial*,*' 
(with  reference  to  a  trial  wheref  the  offence  of  per- 
jury  might  have  been  committed) '  is  actionably. 

Where  reference  is'  made  to  ia  particular  court, 
the  tmputatioii  is  actionable/ if  peijury  could  have 
been  committed  there.    In  such  case,  however^  it  is 

*  > 

ineirmbent  on  the  plaintiff  to  shew  that  the  perjury 
oould  have  been  committed. 

Tile  defendant  said,  *^  Thouf  tvert  forsworn  at 
Whttthdrch  coiirt,^'  land  the  words  were  held  not 
t6  be  actionable',^ 'because  it  did  liot  appear  that 
Whitchurch  court  Was  a  court  of  record. 

So  it  was  held,  that  no  action  lay  for  saying, 
/'  Vl^X  has  ferswom  himself  in  Leake  court/*  with- 
otit  shev^ng  it  to  be  a  court  which  could  compel 
thet^ilfiti^ofanoath. 

'If  ft^ii'dtnecSessary  that  the  forswearing  should 
be^fieiM^b  tolraVebeen  intended  of  a  peijury  within 
the  statute  of  Elizabeth,  sitice  perjury  is  an  offence' 
pabibhdfiie' lit  Common  Law||.  , 

Si6,'itithout>h  Ecclesiastical  Courts  ajre  not  men- 
tibtti^-h/ the  statute  of  Elizabeth  against  i>erjury,  * 
yet  an  action  lies  for  imputing  aforswe;(rin^,Jiii:aii 

*  fGWuCaJC  a^fei  !;»♦.  i9&^.  ^       ■  ^  ■     * 

t  Cro.  C«r.d7S. 

$  i  RoL  Ab.  39.  {fl^?.  6.Bttc;  Ab.  2^. 

il  lRoUAb.49. 
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EcetesiMtical  Court. -rThectefendantsftid,  ^'Tbou*^ 
art  a  forsworo  koave,  aad  I  will  prove  thee  to  be 
forsworn  in  the  Spiritual  Court;''  and  it/wasiheU 
that  tbe  actioa  weH  lay ;  far  tbe  jSocAeaiastical  Court 
is  a  jodioial  courti^  and  w«U  known* 

To  say,  ^'  Thoiit  wMtfcmwom  bdbnre  my  Lord 
Chief  Juetic^t  in  eyidence^-'^  it  actiooable. 

So  to  aay  that  aiiotheif  is  foraworn  before  a  Jus* 
tkte^  cf  the  Peace  is*  ascttonable ;  or  before  siich  a 
person^  aaming  him,  provided  itcao  be  shewn  with 
certainty,  that  the  person  so  named  was  a  Justice 
of  the  Peace, 

.  The  defieufidaiftt  said,  /^Thou}!  art  a  forsworn 
knave !''  The  plaintiff  asked, ''  Where?''  Thede-. 
fendant  replied,  ^^  Ia  Ilston.ooi|rty^  and  the  words 
^ere  lieid  actionable,  the  court  alluded  t^  being*  a 
Court  Leet,  where*  the  ofiS^nce  might  have  been 
Ooomtitted. 

^'  Thou§  art  a  forsworn  man  ;  I  will  teach  fheer 
the  price  of  asi.o«th,  snd  wiiLset  tfaee  on  the  piU 
-Iory«V  And  the  wtols  were  held  actionable,  be«- 
ORHse  tfaedefeodafnt  shewed  tba^be  mealit  to  im- 
pute a  perjury,  fojp  Which  the  plaintiff  ought  to 
stand  in  the  pittory. 


*  Sh^w  V.  Thompson,  Cro.  EUz.  609. 

t  Le.  127. 

X  Gurncth  v.  Deny,  3  Lev.  166*. 4  Go.  I?*  .--   •.    •   V 

II  Cro.  Eliz.  720.  .         ; 

§  1  Vin.  Ab.407.pi.  IK 
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The  iiijuviouB  import  of  the  term  HeaKi^y  hBB 
lutkA&cgome  much  discuseiOD. 

In  Baker*  v.  Pierce.  The  words  were,  "  Yon  " 
stole  my  boxwood,  and  I  will  prove  it/'  Upon 
notion  in  arrest  of  jadgment,  a  long  string  of 
cases  was  cited  for  tbe  defendant,  in  which  the 
term  stealing  had  not  been  considered  as  actionable; 
2(8  where  the  defendant  €aid,  **  Youf  are  a  thief, 
and  stole  my  timber,^  **  Yon  J  arc  a  thief j  and 
stole  my  corn,  hops,  and  apples/^  ^^  Yon{|  stole 
timber  bnt  of  my  yard/^  .  *^  Yo«§  stole  com  out  of 
my  yard/' 

Ail  of  which  were  decided  upon  the  gr6and,'  that 
unless  the  additional  words  shew  that  a  charge  of 
felony  was  intended,  they  are  to  be  taken  in  theit; 
mildest  acceptation.  v      ..  x      : 

For  the  plaintiff,  it  was  contended,  that,"  You  • 
have  stolen  my  timber ^^^  is  actionable  ;  fbr  it  must- 
be  Jelled  and  severed  ftom  the  stock,  before  it  is 
timber,  according  to  the  ^stractioir  made  in  the  old' 
Hexameter — 

**  Arbor  dam  crescit,  lignum  dam'creBcere  nesck^.^ 

Holt  C.  J.  said,  "  The  opinions  of  later  times- 
have  been  in  many  instances  different  from  those  of 

*  6  Mod.  23. 

t  Cro.  J.  65.  ^   * 

X  «  Brownl.  280.  Lit 

II  Croi  J.  673.  All.31.Hob.  3d1.Sty.  2SI.  ^^   : 

§  Hob.  406. 

KF 1  Roll.  Ab.  70.  pi.  4% 
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farmer  days  id  relation  to  words;  for  formerly  there 
tias  be^n  a  difference  taken  between  saying,  "Thou 
art  a  thief,  and  hast  stolen  my  wood.;'*  and,  "Thou 
art  a  thief,  far  thou  hast  stolen  my  wood/*  And 
judgments  have  gone  both  ways ;  but  later  opinions 
make  no  difference  if  the  words  be  spoken  at  the 
same  time.  And  these  are  scrambling  things  that 
nave  gone  backwards  and  forwards,  and  the  idle 
people  in  the  country,  that  privately  cut  and  carry 
away  coppice  wood,  are  in  common  parlance,  called 
woodstealers/*  And  he  said,  that,  "  Stealing,  and 
feloniously  stealing,  are  not  the  same;  for  in 
common  parlance,  stealing  does  not  always  import 
*  felony ;'  as,  to  cut  and  carry  away  furze  is  a  steal- 
ing, but  not  a  felonious  stealing/' 

But  Powell  J.  said,  he  always  took  it,  that 
stealing,  exvi  termim^  did  import  felony.  ^  And  af- 
terwards,  by  the  opinion  of  the  whole  court,^' the 
j[>laiii[t;iff  had  judgment,  on  the  grourid,  as  stated  in 
the  report,  of  all  the  later  authorities*. 

From  this,  and  the  later  decisions  upon  this  sub- 

*>•»,  '  '..'•^        ' 

j^ct,'  it  seems,  that  this  term  stealing  takes  its  com- 
plfexioii  from  the  subject  matter  to  which  it  is  ap- 
^led,  and  will  be  considered  as  intended  of  a  felo- 
iiV6 us  stealing,  if  a  felony  could  have  been  commit- 
ted'df  such  subject  matter.  -    >      ^'    - 

,In  niodern  construction  and  practice  little  doubt 
c'dn^  arise  upon  these  niceties  which  appear  in  for- 


-      «       ^  «-  i    .  \«  "-     ^ 


♦  6  Mod.  23. 
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»      • 

inet  tVmes  to  have  afforded  abundant  occupation  to 
the  courts.  If,  from  the  plaintiff's'  declaratory 
statemeat  of  his  casie,  it  appear,  that  the  charge  of 
stealing  'Jcould  not,  from  its  applicatioti,  have  beea 
meant  to  inapute  a  felonious  stealing :  as  if^  for  ex*, 
ample,  the  defendant  had  said,  *'  You  stole  an  acre 
of  my  land  ;^  the  statement  would  be  held  bad  up* 
on  demurirer ;  ijP  it  appeared  upon  the  trial  that  the 
term  had  been  applied  in  a  sense  not  felonious,  the 
plaintiff  would  be  nonsuited;  ai)d,  finally,  i^aiftef 
verdict  for  the  plaintiff  it  appeared,  that  the  terni 
as  used  was  capable  of  a  felonious  sense,  the  verdict 
H^6uld  be  supported.  ,    * 

This  doctrine  is  applicable  to  every  other,  ea^j? 
where  doubtful  words,  or  even  those  apparently  an* 
nocent^  derive  a  criminal  quality,  either  from  ccmj- 
tejct  or  collateral  circumstances.  ^ 

The  defendant  said, .  **  Thoii*  aft  a  clipper,  .an4 
shall  be  hangQd  for  it ;'.'  and  the  court,^  after  ai  ve^ 
diet  for  the  plaintiff,  said,  that  the  words  should  pot 
be  taken  to  mean  a  clipping  of  clpt^es^  but  a  clippip|^ 
of  money,  for  which  the  plaintiff  might  be  hanged,  V 

S9  fof  tte.wofds,  "  Thouf  art  a  clipper,  and  thy 

j»  '.»     •    '     ,  *  -      '■-',■•*■« 

neck  shall  pay  for  it,''  an  action  was  held  n^aintain- 

able ;  for  by  the  subsequent  words  it  could  i^qt  b^ 

iaten^ed^of  any  other  clipping  th^n  of  moa^y.     r 

So  when  the  statutes  against  witchcraft  were  in 

■  '         . 
*  Walter  v.  Beaver,  3  Lev.  I66.  2  Jo.  235.  Cro.  J.  «55.'  276. 
1  Lev.  155. 
t  3  Lev.  166. 
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« 

force,  the  defendant  said,  ^  Thon*  art  a 'vritcH^  afid 
I  will  make  tiiee  suffer  for  a  witch.^  After  veixlict 
for  the  plaintiff  it  was  contended,  that  the  woixb 
were  not  actionable;  that  it  had  been  many  trmear 
adjudged,  that  witch  alone  is  not  actionable ;  and 
that,  •*  I  will  make  thee  suffer  for  awt<M/^  tire  not; 
for  it  is  not  said  suffer  death  ;  that  it  might  be  in<^ 
tended  of  a  citation  in  the  Spiritual  Court,  which 
was  the  usual  way  before  the  statute ;  or  it  might 
be  by  ducking  id  the  water  as  the  common  people 
used  to  try  those  i^uspected  of  witchcraft.  But  it 
was  answered  by  Rokesby  and'  Neville  Justices^ 
that  the  words  shall  be  taken  as  they  are  usually 
understood  atnong  neighbours  in  the  country ;  to 
suffer  is  intended  to  suffer  death ;  ad  they  usually 
say,  How  many  suffer  at  this  Assizes  ?  which  is  in- 
tended. Suffer  death*  And  thereto  Treby'C.  J. 
after  it  had  been  twice  movcdj  inclined.  And  at 
lasrc  judgment  was  given  for  the  plaintiff  by  Treby 
C.  J.,  and  Rokest)y  and  Neville  Js. ;  Powell  Jt- 
being  of  a  contrary  opinion,  because  words  shdl  be 
taken  in  miiiori  ^m^ti,  and  the  word  suffer  is  wholly 
uncertain  what  manner  of  suffering  was  intended. 

The  defendant*!",  speaking  of  the  death  of  one 
Daniel  Dolly,  said  to  the  plaintiff,  "  You  ar^  a  biad- 
mah,  and  I  am  thoroughly  convinced  that  you  are 
gttiky ;  and  rather  than  you  should  wanta  hangman, 
I  would  l)e  your  executioner/^    After  verdict  and 


*  3  Lev.  394.        t  Peake  v.  Oldham,  Cowp.  874f. 


judgmeDt  for  Uie  plaintiff,  the  defeodant  biougbl  a 
writ  of  error  in  the  court  of  King^a  Bench,  iaasigiil' 
ing,  as.tw6groumteoferrori— 

1st    That  the  worda.  were  not  in  themsdveb 
scandalous. 

2dly.  That  they  did  not  become  so  by  refierenoc 
to  the  death  of  D«  D. 

Lord  Mansfield  in  affiroiing  the  judgment,  ob- 
served^  *'  It  is. argued  that  there  are  many  innocent 
ways  by  which  one  man  may  occasion  the  death  of 
another ;  therefore^  the.words,  'guilty  of  the  death^f 
da  not  in  themsel^s  necessarily  import  a  chai^  of 
murder;  and  consequently,  as  no  particular  act  is 
charged  (which  in  itself  amounts  to  an  imputation 
of  a  crime)  the  words  are  defectively  laid.  What  I 
\«iben  the  defendant  tells  the  plaintiff  that  he  hai 
h^evkgt^ttf  of  the  death  of  a  person,  is  not  that  a 
6|iarge  and  imputation  of  a  very  foul  and  heinoM 
kjlnd  ?  Sa3dng  that  such  a  one  is  the  cause  c^  ano^ 
ther'3  death,  as  in  the  case  in  2  Buls.  10, 11.  is  very 
ditlfereot ;  because  a  physician  may  be  the  cause  of 
adman's  death,  and  very  innocently :  but  the  word 
gtiiUjf  implies  a  malicious  intent,  and  can  be  ap« 
plied  only  to  something  which  is  universally  al- 
lowed to  be. a  crime.  But  the  defendant  does  not 
rest  here  :  on  the  contrary,  in  order  to  explain  l^is 
meaning,  he  goes  on  and  says,  '  and  rather  than . 
you  should  be  without  a  hangman,  1  will  haqgyo^^ 
These  words  plainly  shew  what  species  of  death  the 
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ikfeiidaiit  mi^Dt,  and  therefore  in  themselves  niaiii* 
fesily  import  a  charge  of  murder." 

Where  the  words  merely  charge  the  plaiiltHf  with 
being  deserving  of  puniehment^  great  doubt  deims 
to  have  been  entertained  whether  tUey  atre  action^ 
aUe,  and  thiere  are  many  authorities  both  ways. 

It  has  been  held,  that  an  action  lies  for  sayin^i 
"i  If*  you  had*  yoiir  deserts,. you  bad  been  hanged 
before  noWi'^  For  tK^  court  said,  it  should  be 
intend^  to  convey  an  imputation  of  an  offence 
for  which  the  penalty  of  death  was  due. 

So  the  words,  ^^  Hef  hath  deserved  to  hdve  his 
ears  nailed  to  the  pillory,''  were  adjudged  acti€m<^ 
able/  But  for  the  words,  "  Thou  J  art  a  scurvy  bad 
felloW)  and  hast  done  that  for  which  thou  deservest 
to  b^  bttiged;^'  It  was  held,  that  no  action  could 
be  maintained.  So  the  words,  ^*  Tfaou||  should^st 
have  sate  on  the  piltory,  if  thou  hadstthy  deaerts,^' 
have  been  held  not  actionable^  because  too  gehemK 

Since  a  greater  degree  of  precision-  has  been  re- 
quired in  modern  times  than  formerly,  the  cases 
last  cited  may,  peritaps,  be  considered  as  fhe  better 
authorities. 

If,  however,  the  words  import  a  conviction  fcr 
sotne  ofience,  it  seems  they  arc  actionable. 

*  Cro.  Eliz.  62. 

t  Cro.  Eri2. 384. 

X  1  Vio.  Ab.  415.  pi.  6. 

il    1  Vin.  Ab.  415.  pi.  10.  Mo.  243. 
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.  t^e  defendant  stfidf ''  You*  are  a  branded  iogoei 
knd  have  held  up  your  band  atlhe  bar.^'  It  wm. 
hfeld)  abat  die  w6rda  were  actionable,  aiDce  tliey 
imfiy  that  ilie  plaintiff  ,waa  branded  according  la 
tbefitatutef. 

So  words  or  signs  apparently  ioitooentj  or»ui)i«i>*> 
telligible^  may,  by  explanat4iry  cm^matanoaa,  be^ 
come  actionable.  •>  The  defendant  said  of  the  plaiv>- 
tiff,  ^<  He^  is  a  healer  of  felpns  ;'^  and  the  wonfa. 
having  been  spoken  in  one  of  the  western  counties, 
'wherein  ''  a  healer ^f  felons'^  signifies  a  concealer 
of  lelonS)  were^  thus  ekplained>  oensidered  aotion- 
ahie» 

f  So  the  words,  <*  He||  is  mainsirorn/'  were  held 
aetioftaMe,  as^poblished  in  a  part  of  the  kingdoifa 
W)N»re  they  were  understood  to  convey  a  c^aigeof 
pe^tiry*    . 

'So>  geoeoyiy,  in  regard  to  words  spoken  in  a 
fon^lgp  language,  the  only-  question  is,  whether 
they  were  understood  by  the  hearts  in  an  action- 
^)e  sense  .^-'^If  so  understood,  the  mischief  is  ef- 
feeted^  and  the  cause,  of  action  cQmplete§. 

Where  the  words  are  spoken  in  the  Weleh  la&« 
guajge^  hmt  in  an  English  county,  it  must  appear, 
tluit  the  hearers  understood  Welch  ;  for  otherwise 

t  1J«.  c.  7. 

i  Hob.  126.  Cro.  Blis.  950.  Cart.  SU. 

il  Hob.  126. 

I  1  Roll.  Ab.  74.  Cro.  Eiiz.  496. 
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gux>d  the  Wttlsli  tongue;  ismi  then  kitc&s:  not  wy 
iiftiidw  fl}]^  more  tfaM  if  afty  0Be«p(iloB)ri«*deitHi« 
«icniBin£rench  or  IteliuM,  in  wiifbh  cdse  AOfaotioQ 
wiIMiefUQless  it  be  arerred,  tb^  sdme  one  Ibeie^ 
^nd«i8tt>qil  ;«lioee  laagiMgtti* 
•I  I'AnA  w  doulMfiil  or  apfUfenttf  iiinel}eBt  ifvonfe 
ttay yr  by  oicciiauitBticcs,  be  yfaewn  to  beiactiopable; 
00  limy  wdhiB  appaieodyiaetMable  be  exphiined, 
byi  ciieumatwaoas,  tb  liava  ba<ni  tuteaded  and  im^ 
^dmtmad  ilisa  iimoeeftt  teiiw.  VJiils^  though  the 
ddkefaiilamt  sbDvtld^agr,  '*  3^|iM  Mt  a  mufther^^^  ttie 
•  won^a  woald  not  ibe  aaticpiabie^  if  the  defbnda&k 
Miald  mike  it^ippear  that  he^rvs  otHM^airakig  with 
the  ^laiiuUr  VKUieemiog  uiihwirfiil  hanttef^  wiMn 
:  :ihe  >plaiutiff  eaiifeaseA  that  ho  hiUed  ^seaefal  haaas 
*with  certain /^ngineay  upon  which  the  defendant 
4Aid;  >!^Tboo  iiPtAmartbafer,'^  aieatiifli|  ariMiitb«rar 

«if  the  harea.aa  fciiMt'*' 

V  Sannerly  ca  diatinctieoifraa^w  batwem  aa)^ 

<  gig^i  tf  ^hM  art  a  thiefi  f&r  thoa  faaai  atekift  wiUk 

4  tbingt,!^  aaa  tfee^  the  takisf  of  wiiitih:  could- not 

ibB^lakmiaiua,  and  dieaayiag^  ^  XlioiirttilM  tUM; 

«Mt  baAtisfolmi  atioh  a  thing ;^  aittoeiU'the&iinfir 

vdadie  the^tibsequeat  worda  sfamr^the  leaaotv^-caU- 

ing*li}e  plaintiff  a  thief,  aod.that  no-  felonioiia:<im* 

putation  was  meant;  but  in  the  latter,  the  ac«^ 

tjon  bes  jbi:  calling  him  a  tbiei^  »d.th*  aMtion, 

''thou  hast  stolen/'  is  anotber^iatiaet  aentfencd  by 

*  Cro.  Stiz.  865.        f  4  Co.  13. 


4»>.  ttfXjiiifeiw^emtMj  -•  >  DB 

hsfel£|ttid:^BOC  the  rMMoo  tif  AefimMr  spteob,  nor 
wngr  diiniiHition  tfaereof^%       .7  .      :    '«   ,«{     ' 

Littk  atxoBi,  faovrewi  wottlft  ptofaJrfy  bef^  nota^ 
lakLnpon  this  diAinctioai^  sIqcb)  iD.cDmaioifciduh 
coirtt^  tfMl  it(fre(|tteiitly  mteiufed  lo. neaii^n : 

And  ^reo  in  the  OMttrOBkida  of  itgtii  imtf«K 

ttento^  iDBlaBCM  art  nM  iiafreqtHlitv  whew  tSieAruU 

gtr  sod  irfnriQUs  acMptaiioD  o^lfaBWord  kis  been 

{Mrafoired  to  ifiir$tmtgmii»Mlic«l.|ttgiltfic«tioirf-* 

'  Biitmdge  bioaghtao  M^on  for  thew  wmd»i ''  Iff » 

Brittiyg6naMi|N»JMrad  old  fanm^  4^ 

proirQdi>yftat«ke  iMitiftg  the  land  <>fH«MtftiiiaMI 

tlAciH^bfi?^!!  Aodi«|>teiiiMi(mkliamM€^dg^ 

.neoi^i^iirw  heUt^^dtiim^  the  i^^  *^  thoQ 

i'tit  a.peitiwni  Imwe/^  witfaottt  my  aore^  would 

bMBlmm^ctiebaUe;  jMt^hat  open^l  thewoMi 

;le)Ma.Mgeltofij  fli^*clM«i  laj; j^'for  thedttter  moidi 

i^flitteuiito  llMftfamiir^  «id  tespUft  bis  ii^tent^  tbit 

be  did  not  meeo  tny  jijklii^l  pe^wy ;  and  ibeie* 

-^Mftiit^^Meif  d^ddged  that  ifae  urordg  i^tie'ttot  ae» 

i^tiieAieJa  ikrt  it  ^wvsaid,  that  if  IM  pfaintirB 

1  fieiMtfAobdd'  idis<floeed.«be  if  nth  ef  the  cAae  in  thci 

,ldertignti0n»odfe  woida  woidyd  hwe  meitttained  the 

loiotbtetf  ibn  dar  ariith  of  Ae  caaerwas^^diait  in  an  ai^ 

-  lliattibaia»aen  jMi»tin  mid  Wright^  the  atate :  of  the 

^.iioiimMmrfa^l  WBs^betkar  the  stake  atocki  upon  the 

.ao(f  ibWb  JUnicS.  II;>Ml  K  5i  Hob.  Rep.  I0«.  Crtf.  EKi^  65^: 

Xd(W«9ral(rqin)«5ShfQp4-b.a4i.Hftrd.  7.  All. 31^  St^^m 

t  6£iit,  486.MiK  4ai8. 1  Wiltf.  140. 

c.t  o:»  >  t      H  a-  '    » 


MID  OF   XHS^V'LAliKTtgl^^^^'llbSS; 

land  6f  tbe  ope  OT  the  other,*  or iadtfilbi^fnSy  fli  a 
l^tfniodaiy  b^ween  their  tond».  Amhlili^llhlit' ikt-^- 
tioa  Che  plaiatiff  wto  sworn  as  fl  ^^tlei»t  ai^V^^ 
the.i»dteMe  of  tlie  ptaiotiff,  bad  fsiKefjtiPedllinisetf^ 
But'Dhis:  special  matter  w^s  new  dtedkHtedr  ^lAii- 
thurfOfekwaB^ecided^forthedfe^frda^^  '-  ^  r 
l:  Sir*  BdNvardrCoke^in  his  fearth^mp^rC  ^tamt^ri 
that;  "  In  case  of  slander  by  words,  the^d^aor^df' 
tt;b;{irofd»?diight  tO'betakitnvttn^  lAie'stiMeoffhem 
afipieaifi/hjcjtheicalfae  jnd  oceakioia  ^  ap^tog'^ 

cipkndus  est.^^  ^^r^v 

^Andtagsun^MfiodiiMbid  thata  riitait^sworda'should 
be^ibyatciclz aiidigiamfliatft^l  consti^tionV't^^ 
b^pNparcete  a^pnnat  the.taaQtfest  iment  of  fk^puiyi 
ttl^jooaiBidaDat^ni  of  all  -tfa«  words:  ^whi^h  iiii)ft)n^ 
the  true  cause  and  occasion,  which  manifest  the  tn^^ 
sense  of  them/'     Tfaisiruid ir ao^olear^  l^nd.  aom^ll 
established,  that  any  ifurtluiciM(iaimtiMt4ifitw>&ld 
hflduugatofjjri^xaiidrtheiquessiona  which 'maymriae, 
upon  which  party:  shall  the  cmm  of  pmwisgV'oindiB^ 
pstormffl^  i^jaiwra^intetttion  and  meanrag  be  itn- 
posed  }  and  how  shall  the  defendant  best  avail  hin,*- 
selfi/of (jexplanntory  •oircumstancea  in  bis  ikvoiA'  ? 
wiU  itC'  a^wanb  'considered  oader  mote  appto^ 
pfMti^cdivisiow. 

,p9^»  ^rom  the  mere  deacription  of  the  circnnv^ 
«%»0l»a«Wi8tijutiiig  the  offence...  j^ 

•  4  Co.  18.  YcL  10. 134.  JBol.  Ab.  343.'Mo.  656. 


^J 


I«  «beol4l^r$«8efr^  amok  difficulty  prevtiled  with 
respoc^Ho  tbajwtionablexiufility  of  wardacemtainiflg. 
a/^mei^eDiiiBeniiioii  ofciroiiimtatices:  itiwasxfoubtK 
edr  i»'/|l«  fir^l-f^ajq^  ^hnrtli«r  the  oiretiflMtanceflr 
QH^fKNiing  th^m  ^  be  tMe«  owMtitutad  an  iodiotK 
able  ini8d6iiic4M^^^i9.thft  a^BQiidt  ^wfaolhttr  tbb^imt 

*Th9  fiffiimafiiiie  of^tbe  tottrr.;(|u09tM^ 
beeo  attempted  tO;  hfL^«hewA.  >Wkh  nspact^o  the 
fiiM  p<m^ii^iWvibc^pmp«et05ad(ftB<^^^   ^  ohMs* 

Xi^<9Midmtfg^llic^chita  b£ieat4s  ctferi^^ 
b6iMliiirhi^iiiiflm0MhaY)dM»a'6^       ootaoooiinb* 
ini^io^  hM»  <mi«iMiedi«fttth^fiiloriy»iiti»Ul  b^  oonvQ!- 
nWeMfhitondMtiibbte  >Jthetai  JatOf  impiHirifwaiB  ohargf^ 

•jA(iaoa<4i9fl99^to/OQmiBdbhicnm^    '  a  > 

sSoBi9/./ireponfcl9aiiiiinaidB:  in  ;dM(iiiii/x^<aCio»  pf  ^tfaft  * 
eommisnonvtifia  toiBie.:^  .      '.v  "t- vi^'t'i  '..:r;-'-' 
-n^a>tt>giR«d8ix:haigiiigraV'aiVMi}itLto  ciAQmft  a: 

the  -okM'  ciL  Satf^  Harbert  Cvoft  t^*^  fiiroWtk 
C9k^.£.tii;:obsenped,  tfaat^i»'aQciwietiai«V^^'^/iM«' 
ias  repuiabdUwr  pro  facto  ;^^  and  thatvifapttrkifl^la3Fi 
la  :w«it>  taiidll  vanDi^hei;^  '«ad  mpoov  bia  veai6(^t%, 
wounded   but    did  loot 'kill  }km;  it  Aiaourdti^^ 


> 


^3Buh.lGr' 


liM  OF  XHS   FLilVTII^S  lOSS  ; 

to  a  9A6ny  at  Comnion  Law,  and  the  ofiender  was 
btistefd  dF  his  dergj;  that  the  iatenrtioD,  matiiferited 
by  ah  overt ' actv  eonstkttted  a fekiiy.      x-    ■   -  ^    . 

^^J  The  learned  judge  thmi  prooeided  to  intimate, 
tha^  any ' w<m4s  ^ai^ing  an'  oviett  aci  done  in  pm^ 
saahce  of  aiblonionnintetttidD,  wonid  be^Maonabk. 
But  that  ilk  the  principal  ease,  the  wordi,  ^^He 
keepeth  ia^ts  to  rob  me,"  were  not  actionable,  nince 
they  did  dot  charge  any  waylaying  or  overt  act 
done. 

■'  "The  words,  *^  He*  isoiigfit  to  mnnAeir  mtj  and  I 
can  prove  it,'^  were  held  actionable, 
tti'^tiiis' ciutt  it  may  be  dbserv«d>  the  wwds 

^ '4in^bitad  isibre  than  a  mereriiidinatiiMi  to  mnrder ; 
i^nSce'  tbe  tertn  AHijfAf  19  ahewn'  1^  the  ktter 
words   to  re(br  to  flome  overt  act  isapabkw  of 

!Biit  for  the  worda^  «'  Thouf  wouUaat  have  Itil- 
'^^'led  tkeV^  i^t'wks  held  thatnooetiett  iay^^nmeean* 
^  'tmtibW  oiily  wiii  barged*  ^  .  - 

In  Muney's  casef .  Coke  G.J.  and Hougltton  J. 

'^-iiSlci  Ae^Wdrda^^  Thou  art  a  ktmvev  aMl  bait  laid 

^4n  wait  to  kfll  me ;  and  thou  haat  hir^  one.  W«  to 

^kiit  me,'""'  hot  actionable^  be^mnseiio  «€&waa:laid  to 

he  done,  but  aii:  intention  on}y  {  «id  that  a  mere 

intent  is  not  punisllable. 

.    It  is  renurkdiilev  that  the  lying^  in  wait,  and  hir- 


t*. 


•     *- «     »> 


*  Cro.  EHi.  308. 

t  Dr.  Poe's  case,  vid.  8  Bob.  206. 1  Vin.  Ab*  440.  pi.  9- 

i  2  Bait.  206. 


ndbM  tf  vQotiijiig  more  4:haD  mece  ioieQtioiik; 
and  this  deciaiwiMMK  Y«iy  incQiuttfitwt  wjttx  tho 
tttbaaquent  dMtrHMof  Lord  Cob^  ia  Sir  Hiifbert 
Cioftfa«iiie*4  «piivitb«taDd]«g.tbar«fQr)9«  tJlikaiMi 
MiM.Mbw  ^oiitpwlafitwry  aattoritita,  it  imuf'h^ 
Mtt6Qled&0marg«Misd(iniiiwof  tbe^oafle^t  Ibai^  tbt 
riwargiiig  wxy  ^Mempttm  commit ^Seipny  w  <^$iffi^ 
aUByainee  ai|ckjai^,attaoe9ft  canatitaUM  ^  io^ilit* 
ahteo^aoMy. 
WhMe  «1»  wffida  ehaiifa  m  iflmfalMm.  tp  i^immit 


-^    '^r  '\ 


a  erase. 

TiM^^Bfisiidattt  aaid»  f<  Mia«  Mavgaiet  P^j|^$eQt 
a  kfttor  tn  m^  Mr^aod  tbami  .willed  hivt^io^iQiiipii 
kia  wife.^^  Aftar ju^^aaA  foi  tber  fim$t^ff^ltjfLW 
aarignedfiur  qrrqry  tbali  t^  worda«  were  Jiot  f|CAl9Q<r 
able;  beca^iae  tbey  did  not  charge  any  act  doe^^  jpd 
that  iJ;  irafi  Aot  iike;ebp^ii^  ^plaintilTwittiiiying 
io/vait  tq  MMaifc  f^  Mwder ;  biut  aU  tbejua^jfea 
and  baioiia,  besidea  KioglniH,  heldi  Ibat,  the  MSfioa 

The  defendant  said,  '!  TibboftQ  and  oiie,  Gpjigb 
agreed'tQ.have  hired  amaa  to  kiU  a»e."  Aad  judg* 
'  mem  was  givea  fiir  the  {daiati0f  by  Wray  CU  J-  ead 
iFeoner  J,  againat  the  ^|»ftioii  of  Gavdy^ 

« 

♦  3  Bttls.  167.  ^    / 

t  « East,  6.  ::   .         . 

$  Cro.  Elic  747.  cited  by  WillUms  J«  BuU.  30  U;  \  ^ 
II  Cro^EUf, 


•t 


lOi  OF   ttiE:  VLAlVTiVf's   LOSS; 

-*  The  defendant  ^aid,  ^^  You*  set  on  folks  to  inur-^ 
der  J,  S/*  And  Wylde  J.  conceived  the  worda 
to  be  actionable,  since  the  offimce  was  indictable;. . 
'  The  defendant  said,  '^  Johnf  Leversage  would 
have  robbed  the  house  of  J.  S.  if  J.  D.  would  have 
consented  unto  it.  He^  persuaded  J.  D.  unto  it^ 
Slid  toljd  him  he  would*  bring  him  where  he  should 
have  money  enough/^  Aod  although  it  w^s  ob^ 
jftcted  in  arrest  of  jodgment,  that  the  (^aintiff  qoiild 
receive  no  prejudice  from  the  words^  which  did  AOt 
h&pute  any  act  donoy  the  plaintiff  had  jw^OEient. 

The  defendant  said,  ^^  Hei^.hade  J.  S,  to.  steal 
what  goods  he  couM,  and  hewouldrece)ve«tb€m/^ 
A«d  it  was  bdd,  cm  motion  in  arrest  of  judgmeat, 
that  the  words  were  not- actionable,  sinoe  .they 
mevely  charged  the  giving vbad  advice,  and  no  act 
done. 

But  in  Lady  Gockaine^s  caM(|.  A  chaig^  of  hav^^ 
iug  solicited  another  to  commit  a  felony^  was  heU 
actionable.  And  in  Sir  Harbert  Croft's  case§  it 
was  held,  that  to  say,  ''  A.  did  hire  a  man  to  rob 
ine,''  would  be  actionable. 

Where  the  words  ohai;]ge  some  preparaiion  made 
in^  contemplation  of  the  cQinmissibn  of  a  crime. 

When  a  man  does  an  act  in  itself  indiflFerent,  but 

^  ♦  West  and  Phillips,  Keb.  253. 
t  Cro.  E.  710, 
t  2  Jo.  167, 
II  Cro.  E.  49. 
P  3  Bnlm  167. 


CHAftCKE  OF  crxiib;    ''  W& 

I 

hi  contemplation  of  the  CMtmuMioii.of  aifrioiej  is^ 
fij^fUTe  (since  the  act  is  not  indictable)^  aft.  iflDpiia 
tation  of 'it  can  scarody  be  consickcfsdiasracti^a-^ 
ablei — Aa  if,  for  instance,  a  paiaoii: Wfte: to.pkir-. 
chasea  pistol  with  the  intent  to  coditnit  aadidei^al 
a  future  opportunity,  the  act  would  not^^]n>lanr;^ 
amount  to  an  indiotahle  ofibuoe,  tfaoogh  ftitti§ht. 
be  a  good  ground  'for  iikiding  the  paty^  tains  gomA 
behaviour.  It  is  to  be  obsenred^  hDH^emr,  thatrin 
Lady^  Cockaine's  case,  the  wuds  icbaEggsgiiier 
with  having  solicited  a  pr^fnantiWoman  to  kill;  hni 
child,  were  Jieldadtionable;  heeaiiaai,  if  trDe,'lbere 
was  cause  to  bind  her  to  ker^gbdd  behavimr.  TJie 
words,  however,  inthatcase^  wereoltaaiyj actfan'^ 
able  upon  another  ground,  and  the  teaaon  given^in 
inauflBcient,  since  it  appears,  ftom  a  variety,  of  dcsi^i 
sions,  that  many  imputations  for  which,  if  truest  idib 
party  might  be  bound  to  hiagood  behsiviDilr,ckre 
not actfOoaUe.    •  •    '     ^        •.'^.  i.   :  » 

The  defendant  said,^  ^  He j"  keqicfth  nsto/^to  rob 
me/''  And  it  was  held,  that  the  Woidb  werei  not 
actionable.  »        m'  i        #»* '  ,  >.- 

After  some  conversation  about  robborig  vjionise, 
the  defendant  said,  ''  It:|:  wasT;  M.  (the  ptaintiff) 
and  J.  D.  that^were  about  to  rob  Ev  G/a  faoije/' 
After  a  verdict  for  the  plaintiff,  it  was  adjudged  by 
Archer  and  Vaughan  J.  for  the  defendant.  '  \^nd 
it  was  said,  that  the  ^omg*  with  the  intent  tQilieJn 

4  1  •        \  I 

•  •  J 

*  Cro.  E.  49.        t  3  Buls.  167.  :      J  Frecm.  4Ar  • 


KM  OF  xas  Ft AWTtF? 'a  boss ; 

jy]>Mvtl|t  wbolii  It  wemv  ittmt  wbere  t|ie  w^e^ 
PM^ly  nppttte  w  gdt  doM  m  <»>ilt«piipflttioii  ^f 
llMfiitii^BoopuMraon  0iM,fx'm^  tb«y«^iiafciii'. 
diot«ble;<iiaLMi  i*  iqipttr  tM  ^  defeQcUnt^  m<- 
iMdad  to  cbaige  tkftfd^iitiff  witb  having  eoUcitad, 
jDT  e^Mp«red  wiUh  oj^hfw^for  Uie  purpose  oC  com* 
mitttag  tba  cvioie^ 

«.  WJiMrf^  j^  dwGCiptioA .  of  the  circiiiwlaaqei^  is 
pmwW)  Mttliii  daiihi,  em  vise»  The  defomd^t 
wWki <f  Y^u*  bt«i»  qififted this hQy tQ pe^iirehnu^ 
miV'  AM  4m  tprfw^ft  WQ|«  hiold  ictipoahle,  fiioce 
^li«te>dwssdcoi)fttitu«alhep4R^^  9f  «i»hQra* 
atiAiLof  pe^iury*  ^  , 

. .  So;Whtitt^rdeieiidant  mdp.'^  Ypj^t  haye  bought 
mnmiiiKiJieahpiiie^  kiiow      Kim  to  \m  sM^o/^ 

Tfatde^odaotMidf  '^  Hq{  caaie:  tff  |Dy  door,  aiid 
^set  a  pistol  tp  n^y  brai^st,  aiid  demanded,  qnooej^  of 
iM4  audit  Sar  w^tiaid  of  my  lifet  s^ve  hw^bat 
MODoyiie  desired/^  J^ll*  C.  J.  obstsrved*  If  t^e  woi;ds 
sound  to  charge  him  with  felooy,  the  ^ctiop  i^ill 
4ie;  oqd  three  of  the  Justices  decided  f^fthejplain- 
tiff. 

The  defendant  said  of  e  justice  of  the  peac^  and 
d^Muty  laeuteaant  of  the  county  of  Warwick,  *'  1 

^•-  •  I     •-  .  ■  ... 

t  Brigg8*f  case»God.  157. 
%  Nirre  y,  Ckm,  Sty.  350. 


•  «v    4 


Hct^  Hejrd  that  a  maid  of  J.  K.^  should  report,  tbit 
Mbcmg'BtcK  and  she  lobkiag  throogh  a  hofe  of  t^e 
^d6orW!ierehei:tien  lay^  saw  apritet  (iiinueiMio>— a 
popish  priest)  gi^e  the  eucharlst  aodextreiDe  nbttiMi 
ioSf^  J.  K.^  'It  was  moved  ih  arrest 'ofjadgme&t^ 
litat  thes^  words  did  not  amonnt  to  calling  him  a 
pisptst ;  sinc^  it  did  not  appear  that  the  "priest  was 
a  popish  priest,  unless  byan  innaetido.  Blit it  was, 
after  two  arguments,  resolved,  that  the  words  taken 
hHo^her  were  actionable,  &d  eicplaitied  one  ano- 
ther ;  that  a  priest  Who  ]^ ves  thie  extreme  un^iopt 
ftiust  be  a  pR^pish  priest;  and  he  that  re<ieives  it  a 
(kipist  \  and  the  jddgment  given  for  the  plaintiff 
in  the  Common  Pleasr,  was  afterwards  aflhtaed 
in  the  King's  Bench*. 

^  The  defendant  said,  ^  Thouf  didst  violently,  up- 
on the  highway,  take  vaf  purs^  flrom  me,  und  four 
ifailHi^and  two- pence  in  it ;  arid' didst  threaten 
me  to<krt  me  oiFin  the  mfdst,  but  F  was^forced^^o 
run  away  to  save  my  life.''  And  th^  words,  which 
in  ihct- amount  to  a  description  of  a  highway  itfe- 
bery,  were  held  actionable. 

'  lllv  That  the  er'nninal  act  w^s  meant  to  be  im- 
puted to  the  pkunitff. 

The  application  of  the  injurious  charge  to  the 
plaintiff  may  be  collected,  generally,  from  any  cir- 
cumstances indicating  the  intention  of  the  defen- 


*  Sir  John  Knightly  v.  Marrow,  3  Lev.  6S. 
t  Lawrence  t.  Woodward,  Cro.  Can  177. 


yf^  OP  TK^  VhAJVTfJltf^  iOSS ; 

*  J     4 

daat,  SO  fo  ajtp\y  Iv^  words^  atid  jod^ciog  t\m  llfirers 
to  suppose  tb^t  the  plmot^^.wap  the  p^rsonnEHW^ 

Thiis,  if  the  defendant  sbjpuld  say,  ^[l^jmo/m 
Mrhat  1  am,  apd  l.kno^  what  the  plaintiff  is ;,  I;  aflir^ 
ver  did  such  an  act^^'  (specifyiiig  sop^e  ^r/ipip^l 
TCf,)J^ewpfdfj  wQuldbe  actix^wible^  proyided  the 
be^jrqs  uader^topd  the  qffeiace  to  bayc;  .t^eenioK. 
pitted  to  the  plaintiff  by  sucb. words*,    , 

Where  a  charge  has  been  imput/^d  to  one  of  Mt 
vei;^U  wjt^^t.spep^iag  bim,^  U.bas  b^en  bald.in 
Qjiany  /^f^tbe  qlap;^  cases^  thi^  no  js^tion  was.maia^^ 
tWRabl^  by. any  of . t^^m. ,,  lijffi fl^fen4s^ md.^ 
tbfi^e^ qfieo .^whp  h^.giv^^ew^pqGf  ^qst,b^m$. 

^WSl^^  1^  ,one  of  ^iiem,.  it  ytn»  ^(jljudgcjd,  tbat  9»: 

a^ior^^y.,  ^^  :;i  ^        :'i'-  ;•..-••■     ,•    '    ^-• 
And  so.Jj:  .has.  b^e^i^.  h^d,  ;tljat  for;t|^e  ^jFprdfti: 
«^One  of  my/b^the^  AUbqilgboufc. 

of  tb.e  l^rotb^Ta^  ^^9^  >"S^g.  W  f  ctipn^  Mfii  %W 
ti»attbe^wo;^s,jyfife,ft^  JWfe.* 

tbAtpn  accpMiit,o(|be  apparent  u^cepitai^tysr-QO/ier  t 
tion  would  be  main  taiiiablfi;^.  ...•.j.iia 

.^ut  it  kyis  .Vi|^ce  been  beld)  that  for  thflf^rilst 
«*.  A.||  or  B..  murdered  C/^  eitbei;  A,«  Of  ;B»  imigl^b. 
l^ing  at  action..  .r^.^i. 

•  a  Lev.  150.  Saell  v.  Webliog,  1  Vent  276, 
t  Cro.  Elis.  497.  ...    * 

t  Per  Taufield  J.  in  Wiseman  v.  WiMQMii*Cra»J»  107;   ;, 
II  10  Mod.]  96.  Cart  56. 


r  t 
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'  '^^fifbte'the  p!dii!itHPs  •statemei/i  it  ^pear,  that 
%^^fe9iilcl*Aftlt^t&^m  'imeatu]  the  finding  of  t)ie  jury 
ft^bhn  tirill  bs'tcdndiifsive  as  to  the  defendant's  ap^ 
p}foalioifk>P tile  charge  to  him,  since  Otherwise  they 
<Mal#d^t4lftV6  grtenbioi  daniagies.  •  ^^^ 

v^  trh^ap^featfon^thay  be  ascbtaihed  by  a  ^variety . 
of ^^ifl^ih^iinces ;  as  from  fais  faavihg  been^  the 
subject  of  pre  vibusf  conversation,  or  ftoin  his  being' 
d^Bcrib^  by  name.  '  u  -r  n 

<i^e  plaintiff ttais  ajnstice'iofthJs  peace,  ahd.fi^* 
ci»^r^of  the  Cotilt  of  Wkrds,  atid  byTfeasonth^reot^ 
reietvedgi^tstttns  of  money  -for  the  kini;,  ^^^  ^^ 
.u<6d  vHth  Hiuch  con^dence  by  the' king;  and  the/ 
difemfeht>  iipQakn%c6ncerriirig  him  with  ond  Tho*, 
oMb  ^Whotew6bd,^spble  these  ^ord^,- ^«  Mr.J^Dc;. 
c6x)tr  hath  deceived  the  king/^   After  a  verdict  for 
tbll'pIiinftfftVecbuft,  on  motion  id  arr^t  of  j  u<!^'- 
^iiMftf  hehfj  Aist  the  actioh  Well  lay ;  that  the  words 
"Afr.  l!>eeeMrer,^'  Wcrfe  an  irontcai  ailtisioii  and'nic^k* 
nildie  tiPbtsdfficeand  place  \  and  that  if  such  crafty' 
eTMi&Q»$}iOttId  be  admitted,  it  would  be  an  ustral 
practice  to  slander  saiis  punishment. 

If  A^*  B;  sg[y  to  C.  D.  before  whom  E.  F.  is  walk- 
iif|f,  "  Hejl  that  goeth  before  thee  is  perjured,"  iam' 
action  lies,  if  it  appear  that  none  but  £.  F.  was 
Walking  before  C.  D.  at  the  time  of  speaking. 


K> 


*  1  RoL  Ab.  85.  1  Rol.  Ab.  75. 

t  CM  il  SV7«'^B«<r.  Ab.  ^I. 

t  Sir  Miles  Fleetwood  r.  Curl,  Cro.  J.  557* 

11  1  Rol.  Ab.  81. 
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In  the  case  of  J.  Amion*  v.  Staart,  the  fdaiiitiff 
thjBB  described  in  the  Ubel-ii-^'  This  dUdnK^icsl 
chsiactert  like  Polyphemus  the  man-eater^  has  but 
one  eye;  and  is  well  kaowa  ^o  all  persons  well  ao 
quainted  with  the  name  of  a  certain  noble  cir^ 
cumnavigator  (meAalhg  by  the  last  men tibneil  words 
to  allude  to  the  name  of  the  plaintiff^  J.Amom).  . 
'  From  thesef  and  a  number  of  similar  instances, 
it  may  belaid  down  as  a  geneml  rule^  that  the  ap- 
blieatioti  df  the  Wbrds'  tb'  the  plaiii6ff  is  a  matter  to 
be  coltedted  by  the  juihr,  ffom.the  pariicutar  cir^ 
(«Uihstan(;es  of  each  case. 

The  dificulties  which  6ccur  upon  this  ^'ftt^ 
are  generally' of  a  technical  nature,  aiid  cobUM 
^ih  M  dodVt^'wIiether^the  plaiiitiff'has-  so' sbtiid 
%iH  ciatfe  in  ttie  declaration  ^s  to  shew  that  the 
cc^nclukion'  could  properly  -  be  dfiawii :  tn^  cNpii- 
SideVaticm  of  these,  however,  beldiigs  td  1i[ 
4uekit  division  of  th^  subject. 
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i  t  Crabr£IUi,  497.:  Cro.  J.  444*  d  Bsmirdw  Bep.  HagGes  v. 
Winter,  K^  6S^v 
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)f%er€i  on  tft&cfianf  Di$arder  Uimpuftd^ 


^  .  • 


AkOTIHER  branch  of  cases  where  :the  hw  allowt 
an  action  to  be  maintained,  Without  the  u$ual  proof 
of  special  damage,  consists  of  those  where  a  per- 
son is  charged  with  having  an  ipfeotioiis  disease^ 
the  elFect  of  which  imputation, .  if  believedi  would 
he  tQ  exclude  him  from  society^ 

It  has  been  said*,  that,  '^  Si  nee  man  is  a  beingformed 
.for  society^  and  standing  in  almost  cofistant  need  of 
the  advice,  comfort,  and  assistance^  of  his  fellow 
creatures,  it  is  highly  reasonable  that  any  words 
which  import  the  charge  of  having  a  contagious  dis* 
temper,  should  be  in  themselves  actionable;  be** 
cause  all  prudent  persons  will  avoid  the  company 
of  one  having  such  a  distemper.^'  ^ 

-Siyite  tlie  ground  of  proceeding  is  th^  presump- 
tion that  the  plaintiff  will  be  wholly  or  partially  ex- 
cluded from  society  and  its  comforts,  the  action  is 
consequently  confined  to  the  imputing  those  dis- 
orders which  are  so  infectious  in  their  nature,  and 
pernicious  in  their  effects,  as  to  render  the  person 
afflicted  an  object  likely  to  be  shunned  and  avoided. 
Actions  for  words  of  this  description  seem,  in 

•  6  Bac.  Ab«  813. 
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the  abseDCC:  of  special  damage,  to  have  been  con « 
fined  to  charges  of  leprosy  and  lues  venerea.  ^  Fot- 
though  it  was  held,  that  an  action  lay  for  sayings 
<<  He*  buried  people  who  died  of  the  plague  in  his  ^ 
house/'  it  appears  that  special  damage  was  laid  and- 
proved.       .  ^ 

There  is,  however,  on6  case  in  wh^ch  it  has  .been 
held,  that  to  charge  another  with  having  the  '*  fal- 
lingf  sickness/'  is  actionable. 

So  great,  formerly,  was  the  dread  of  leprous  con- 
tagion, ;that  an  especisd  writ  was  provided  for  the 
removal  of  the  infected  object  to  some  secluded 
pl^Cj  where  he>might  no  longer  be  a  terror  to  so' 
ciety  :  happily  this  writ  bias  longlost  its  use. 

It  seems,  however,  that  though  the  reason  has 
in  some  degree  ceased  to  operate,  an  action  wilU 

,  '    «    •  •  « 

even  at:  thi^' day,  be  sustainable  for  a  charge  of 
either  bfthe.diseasest  alluded  to..   ,  . 

Fjfom  the  case  of  Vi liars  and  Monsley||,  it  ap- 

•    .  .    •  •  .       .  .ft 

pears,  that'  to  say  another  hais  the  itchy  is  notlaction- 
able  ;  though  such  an  accusation  would  be  action- 

able  if  written.     It  is  to  be  remarked,  that  in  the 

*•■■.'  '        •  * 

above    case   both  Wilmdt  C.  J.   and  Gould   J. 

•    •  •  . 

seem  to  take  for  granted,  that  to  impute  the  plague 
is  actionable  ;  but  no  case  was  cited  in.whrch  tbi^ 
point  has  beien  expressly  determined- 

•    '  *  ft  .  « 

•  Kit.  .173.  b.  1  Com.  Dig.;259. 

t  1  R0L44.I.7. 

X  Carslake  r.  Mapledorem,  2  T.  R#  473. 

II   2  WiU.  403.  ' 
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The^um)  of  the  sctioh  being  the  presilmptioh* 
of  the  plaintiff ^8  exclusioii.  from  society,  no  ac-' 
tion  will  lie  for  an  imputation  in*  the  past  t^fise, 
^ince  such  an  •  assertion  idoes  ^  not.  repcesetit  the 
plaifitiffv  at  tbeJitne  ofjspeaking,  as  iipfit  for  so* 
ciety,  and  therefoce  the  substance  of  the  action^ 
is  wanting ;  and  it  was  observed,  in  the  case  of 
Carslake  v.  Mapledoram,  that  this  doctrine  was  jus- 
tjfied  by  all  the  cases,,  except  one,  and  that  loosely 
reported. 

With  respect  to  the  terms  in  which  the  imputa^ 
tion  is  conveyed,  as  in  other  cases,  they  may  either 
expressly  and  by  their  own  power  impute  the  dis- 
ease, or  by  the  aid  of  collateral  circumstances  may 
render  the  implication  unavoidable. 

Thus,  to  sayf  a  man  has  the  leprosy,  or  to  call 
him  leprous  knave,  is  actionable :  the  term  leper 
being  in  itseJf  a  clear  and  unequivocal  designation 
of  the  speaker^s  meaning. 

Without  citing  the  disgusting  string  of  cases  upon 
this  subject,  with  which  the  older  reports  abound, 
it  mav  be  deemed  sufficient  to  observe,  that  where- 
ever  it  can  be  collected  from  the  circumstances,  that 
the  speaker  intended  the  hearers  to  understand 
that  the  person  spoken  of  was  at  the  time  of  speak* 
ing,  afflicted  with  either  of  the  disorders  above  men- 
tioned, an  action  may  be  maintained.  And  the 
meaning  may  be  evidenced  either  by  reference  to 

*  Canlake  v.  Mapledoram,  i  T.  R.  473.  Str.  US9< 
t  8T.R:47S,  Cr.  J.  144. 


144  4»y  tsu  vSiAiliarj^n'i  msi; 

liie  mode  in  wkich  tli#  digease  was  oommunieatedy 
4^  symptoms^  with  which  it  is  attended,  its  efftcls^ 
upon  tb«  person'^  or  e<ainpti|ution,  the  ineana:^  of 
e^fe,  the  necessity  of  avoiding)!  the  person  infected ; 
«r,  In  short,  by  any  dititer  sttusion  capable  of  eon- 
TM^  thQ,o^af(i<ir«  jouputatioit. 

•  Holt;  563.      <  • 

t  Cro.  J.  430. 144. 1  ViD.  Ab.  488.  Cro.  Bl.  ^14.  989, 

.  i  itev'ft.  4Q0.:€r«.  Bfot  e^e,  IIqU4  )l)Qf.;490. 

..  I'll ip!1Vi^-4*9?  ...',••  .  .      ^  . 


«        ■    • 


•f  v.- 


•'••»     *  '  V    i<lfr**.s»i 


>.         •  «  ► 


»^ 


"*    _    # 


-*»•  -*'.»'■ '»^.  »    ■•  .       ..  •  -   -^    .  >*.    .        f 


V  « 


«. 
S 


•-       -         ^ 


.\^  I  C'.'v  t«*v    "<.   ^  *.:_•.    :,    ^.,'jo.^  V!., ^        /vT'i.:,-' 


^  ^  *       •k 


•I  • 


•  J 


:c  .---.   :-v   -r."  ,.    •^ftxi'tER  III.  '"  '   T  /'•'f-^   n^.c 

Where  tfu  Impulattdh  djfhoti  d  Person  irihis  C^fii\ 

JProfessiony  or  Btuiness.  :>*{* 

'        ^  '     •        '  t  -  •<.'| 

Next  to  I'taputmioMB  "Whklh  tMtt)  )to  tfe)irtvip  a 
ihta  of  hU  life,  or  libetty,  ot-  to  exdv^-IihH'^bhtt 
the  comforts  of  society,  mdy  b6  raoked  those  which 
tkffect  him  in  hid  office,  pfofessioD,  or  means  of  live- 
lihood. To  enumerate  the  different  decisions  upofi 
this  subject  tvoutd  be  tedious,  ahd  to  reconcile 
them  impossible ;  yet  they  seem  to  yield  a  geheral 
tnle,  sufficiently  simple,  and  unembarrassed,  name- 
ly, that  words  ate  actionsible  which  directly  tend  to 
tfa^  prejudice  6f  any  one  in  his  office,  profession*, 
trade,  or  business. 

Obtettfttions  upon  this  class  of  cases  may  b^  di* 
tided  into  those  relating  to  the  grounds  of  ihe  ac^* 
Hoh, — the  extent  of  the  crr/ion,-'— and  f  A^  degree  of 
certaikty  and  pretHshn  requisite  to  tendet  ths  wf>fds 
dctionabie.  ' 

Words  wbich  affktt  ^  person  in  his  office  g^u«* 
mlly  are  ftctiottable,  whether  the  office  be  merely 
confidential,  and  honorary,  or  be  productive  of  eiho- 
lumeAt.    The  g^round  of  action  ih  the  tvro  c:6^c^, 

i2 


lit)  OF  TH£  plaintiff's  loss; 

'seems,  however,  to  be  somewhat  diftereht.  Where 
his  office  is'^lucrative,  words  which  reOect  upon 
the  integrity  or  capacity  of  the  plaintiff  render  his 
tehiire  precarious,  and  are  therefore  pro.  ian(o^  de- 
tritiient  jh  a  pecuniary  point  of  view ;  but  where  the 
office  is  trierely  con^dentia!  the  presumptive  loss 
ofieiholument  cannot  supply  the  ground  of  action. 

The  whole  class  of  cases  m  which  magistrates, 
ancf  others  (whose  offices  ai'e  tnerely  confidential 
and  honorary)  havie  been  allowed  to  recover  a  pe- 
cuniary  cbmpensatiori  for  words  relating  to.  their 
official  character,  seems  to  rest  upon  more  dubious 
principles  than  any  other  in  which  a  remedy  is  given 
without  proof  of  specific  loss.  For  since  even  the 
loss  of  office  Itself  woblq  not  be  attended  with  any 
loss  of  emoluoienK  such'  as.  would  naturally  result 
froni  deprivation  of  liberty,,  or  exclusion  from  so- 
ciety,  the  evil  sefcms  scarcely  capable  of  pecuniary 
admeasurement:.  Besides,  the  t)ad  consequences 
which  arise  frona  di^radinjg^'tbe  niagistracv,  are 
iit  a 'piilSiic.  nature,  arid  are  therefore  rather  a 
raatler  of  civif  than  of  cnmiLnal  cognizance,'  es- 
pecially.  Since  thp  dSniages  in  a  civil  action  are  ^ 
riot  considered  as  of  a  penal  riaturej  biit  givqh 
as  a  p/ivate  compensation  to  the  party  Jnjur- 
exf/'ft  VasTong,  however^  been  fiiTly  estabhsLieci, 
that  wqrdsWQ  equally  actionable  whether  tne  of- 
nee  or  profession  to  wnicn  they  relate  oe  lucranve 
or  merely  confidential. 

So  that^^ords'  s|)*oiren ' bf  Jistfces  6lF  the  Peace, 
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.or  pWsicians,  ,or  Jbarristers^  afe  frequently  action** 
;able^.alt}^>ufirhi  the  office  of  the- first  is  merely  cqu^ 
•fidential^  and  the,  latter  are  not  in  legal  .conteiD|ili\« 
tjoo  emitled  to  (leinaDd  (he  payment  of  feed.  Whe^^ 
the  office  is  iherely  confidieQtiar,  a  sip^ular  jdistinc^ 
Cion  .has  been  taken  betw^een  words  ixtiputing  jy^it 
of  aftfVity  iq  the  hold^^r,  and  those  ^biph  charge  him 
with, want  odnUgriiy.'  -  ./  ,t  .  i 

It  has  been  held,  that  to  charge  a  person, in  &uch 
an  office  witb.aoy  corruption,  or  witl}  .a.nyjll|de- 
sigii  or  principles,  ,is  actioi^able ;  but  that  1;o  repre* 
sent^biin  as  wholly  incompetent^  in  point  c^^ 
to  bold  the  office,,  is  AOt  a  slt^nder  for  which  an  ac« 
t^on  is  maintainable.  The  reason,  assigned  for  the 
distincti9n.>is  so  reo^arkable.  iiHt  it  mavrbe 'proper 
to  ffive.it  hi  the  words  of  Q.  J.  Holt.  ^ 

He  says*,  *^  It  has  been  adj^^dged^  that  tp  call^ 
Justice  of  the  Peace,  biockhqad,  ass,  &c.,  is  not  a 
diander  for  which  an  action  ues,  because  he'  was 
notacfcu^ed  of  any  corruption  in  ms  employment, 
or  apvili  design,  or  pr'^nciple;  and.it  ^v^as.  not  bis 


been   a  >vise  man,,  and  wicked    principles    were 


/^       f  *  -Howe  jv^Pjriniik  Holt 


q  adr-^**??'*^^?'^''^'^^'^^^!'''?^*^  't  >^ 


i)%e  ill  oluiVgpQfll  with  ill  pritei^teft,  Md  ai  disaft* 
t^tseiil^t«  the  gw^mm^Hkt^  be  sb^^ir  baA^  «»  actios 
i$rsiii61y^C!iqtft^toU^ 

'la  ibo  ra$r  of  Onalow^  ▼«  Hwriei  L.  G»  J.  Da 
6^^^  iti  giWng  judgmeiit,  olisefMad)  **  St  was  ob^" 
j^dEedat  the  bar/oti  the  side  of  ttM  defendant,  that 
w^rin  spbkenr  bi  tm  officer,  or  magsalnitav  a«^  not 
a^dnablia^  uaieaa  tbey  oariy  afk  impuDatioa  o£  a 
witpibili'Br^te^  dfdttty.  I  will  n6t  give  this:  my 
^anelion,  because  I  duob  for  inaputation  o£^igH 
fMrkacfi^^6h^  fn  a  prtsfes^ios  or  office  oT  pMfitt 
MaetToii^^mil  <^ertakily  ttew^ 

^^^irtasiEmfd^  thel  ^diatiiMitioi^  iis^  given^  by  €L  J. 
Il(§it;' aWu nibs' the  imputation  fo  be  tme^  iAwbicfa 
osLM^tbci  defcA^daftt  wo^ld,  as  'tlie  hw  now  stands, 
be!^ab]4H  to  juatijy  ;  btit  the  veal  (|U08tion'  seams 
tdh^i  ikA  Vrhidthi^'h  inaii  <!M  help  th^i  Balimftl 
dttBfieaii^f' Bi^  fticultkea^  but  Whakher  a  person^ 
juBttfied  in  falsely  imputiRg^  to  the;  hsolder  ofap:  of-^ 
fide,  fhe^Waikt  Qfaii  essettid  qv^iAimtioiiliinf  tUt 
o^e.  vA&Bi?  it  bad  beeit  aataMiatttd  that  a  tk^ 
giilraie^  ifligbf^  tec6%^  a  pecttiuaryf  coarp^asafeioai 
foi^^wenfa  .  itebijob  Moderisd  hia  tdmira^  pvacarioM^i 
the^i^f6n  in^'tea^on  tttidi  psiiio^pybtiiittfindigiitsdifia' 
alFflo^«tik«ibte  WbiAb  muU.bffiMS^«bat;tei|ai«^/atiA 
siace  gross  ignooanee.  is.  as  sufficieet  a^  cause  joi  de** 
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hie  consequencetf,  bHWflg  in.  tip?  |!W<>  5»^,pfp<^%B^j 
sobiUd  It  Alay  b«  f^ded^ ,  t|»»t  ,tb^4|fi^ctjo0|  [i4 
intioiMtafeeiift  with  ,tl^  ^I^m^  ,of  ,f«!^»,  ip  .whip)}  ii>ai^» , 
ten  -aod.phyia^Mii^  (wtiatajjnu^tii^ ^^ 
ceosidered i»eri4y  bQiK>nM^y)  bav^e  Iji^f^.^iilliO^rc^.toi; 
recover  foTtWiMd}  iqi|^i|«i{)S  wapt  QCy«byi%{^§rjj(^. 
as  for  :tk>M  iirbii^h  Obprged  tb^iR  jW^^5«5W^#ii|^fr 

the  opioioD  of  C.  J*  Hoh,  u^  ]tl)e.«^  ;oC  A^e^v^ 
Twyftkfti J3ii4eeMM*  agatnat  tbfl.Q|H|i¥i^,9Cilf aj!^^  { 
h0uiedejll9tieeJ^  iiMQ.  noti  ^ctipupble.o :  jfip^^.J^^, 

of;S»J(dQiiI«illit  !r>rBtiuojft%iinn^  o|i;|iimQP^9gf|iL 

.  jatithatfipvAer^gaestfaQ  fl^t^it9'i)$iifM^\9fi.9^\ 

thfliiitfiMdiittwudio  bi4i^rTiii|«)  <'.<)L¥<>Mr.m«u$ff  iif  , 

a  ,b«eicMO<(lLj  viUain,  atod^  .j|n»pilMl^  ;)o|^WMN.  t 
kiB|rlitv>iir.>:9J>nricnMii«,]nit  a  UMW^  nt^4)<jif:,cif^» ;» 
aad^  iiajttM  -  fBMM .  ;doth;  cinaHi  liUieiiKityfijf -^li^ 

•  I  Let.  52.  t  Holt,  «2. 


^yfi^,  J^  «otWfg  for  thcMf  IttlK^r  feq^nrirfiif^ 
liveries,  aofl  this.all.tl^&coDatry  teporffii,{mii^tkilt 
g5^4»^.<jpctHii4>t  tiny/'    An<r  *he.d0f«^9fttjjad 

nV'^ff*}*n  fio»*tru^iKi«wfc»jgt<»the;f»pw««pJhi4^ 

W^f^um^y  be  ,c«u«i(teiQa  88  an  wttlMwitj}. 
IP  i^%^W«r  <:!«l^#=  the  wj0i<^sr,wei^  *« Ueiiptff  Ad**- 
tftUfiM. fflaPii  aodiwi;  fit  t0 M.ai ja8^i^#."ofBi«j;.tt 

^l>fi^*)Hfatth«  j*M%iBqn|  iiv  tbJ«  cn^^.ww  giimii 

f^^cf^  <^wl«8t  Mpause  tJb4  wciFch  wf^ jpokfw  of 
¥a^W^  t*«Sfe ;  ^0-Jwysdfii»-  J,  ,«iidi :  tfeat>i|;  i^«»ia 
have  been  ptbemla^,  if  ti»«  jWi»d)»>  haH  b«ieD^  •  ffihi 
l?^ih^«lW^M;»^«l«f^;^^h^rliw<g(  e9Sf»,  jt*i«tt»*!re, 
MP9B  !^Wch  Tf  Ijg  BPf  idraarplf C!^t  ii|;*hB>iawe)df,BiU 
y,,^e»le,  w«ref»o  #wth<ffiftie8;:fo»f  :Jtot=)^ec!i8i$mio.'r!q 
jv,Wlw«  ffor4§  r^«tQ,f^  ajiiv^ftflkialcbanuMi^ 

t^ig  act  J9nv  i ;  I|,  iniaa,  feel  A  imlefiid  j:  Jtlwfrf  wi  ,*etiM 
-«sa  :n»^«»Hn(^H'  ftt  :**«  wrtrds,  !4>,lirh«iitatbA4 
,^«« A  j««ti«^rth(atf  jjv^m  bril^nj^Jiis^iceff  Aia^ 
^9J>r.»ai<^>^  jtbcingb:^yfi«<et.to  »  d^D^vpaM^^ik 
, J^f^f^f  J|*»  *>r  ^«ria  otber.pfiOpb'»Apni«iil^, 
2«Mi9^«3)Hj9^OB0M0ted  umkjrottbjr  t0^earaffireF«f:> 
terwards.  The  authority,  however,  of  this  deci- 
sion appears  very  suspicious,  and  th^^iteasoii  fcven 

*  I  Vent,  50.  Sir  J.  Heric  v.  Osgood.  f  VeL  163. 


-';<;.iJi:D«'^6rey*  in  giving  jad|itt«tii  fti'  0h^<^ 
▼;  fiorfi^;  dtfMr,  r»'ttno<r  of  i*io-  iiAs^,'i^her<i¥$rm 

Qiaae^ito'  8ii9'^4  Th«t -4ir<ife^^  a  1fani1i«iHK^'4h^ 

i.thinfctAfe  iChidlb JWtk*^-  v^eiM? IddlHf?*' -''^''-  "•  '*>•  '^ 
o{^ibaeRitt^brt^)Hy»i«^tttfj<>  it  «au§t'ik^fiei^ifh9i?'lte 

huiter.t'dabagc^i  lA-e^  frfofi^riy'f^M^v^i- 
^tfaeiutind'sdqciMfotw;  ^Of/evm^  tp&n  ttiU'^is^^l, 
)iws«ft»i«b(kbl  i|ti  tt»- their 'lightr  Id  f«6«n^'ft¥-i^di 

--.oaL.  sub  lo    r>v-. .'•!•.:  ,';.         .-■  .-'T     .f:i.;r.w/v  ; 

t.'c  Bac.  Ab.  315.  lb.  3l6.  Sty.  331.  iPoph.  307.     ' 
;  6Bac.  Ab.815. 

•f<5i   :■:■'■<  '.  ,L  ■:.■■     '  ■■■■    ■'■    ■   •  ■:    -'•    ■■■■  '  •    i 


woiiji;  and  if  fheir  situattons  he  e6iiifdklpft4^g«t 
merelj^c^nAdeAtifth  their  right  to  reeoiter  rtdts  iK^«p 
the  same  foundation  with  that  of  ma^^iatnites  aoidi 
othenr,  whose  oftcea  are  of  a  aimikir  desertion,,  i 

rySi9ta  the  ^^twtqf  the  action : 

•ThB'  action  appears  to  extead  to  aU  oflk>»a  of 
trutft  or  profity  without  limitation,  pfovidad  tbay 
b6i^  a  4Mip4>rAl'ni^tta<re4    Thus  it  baa  lieen  beldf . 
that  an  liicli^Hi  ia  matntaitiabie  ibp  wi^da  qiKikao  4]f . 
a  efauNsbwardan^*  . 

It  haabeeo said;  tfeat  t^ xgiUf  df6.  edch^atctt,  o^, 
rotfer,  aberiff^  atnorney ^  or  $uch  aa  aie^oiRcera  <of 'ipe.« 
cord)  <  ^ex tortiohey,^^  'in  actjon  lias;'  ^ t  thai  for  calU 
ing  a  %Miji»ff  or  Uletrard  of  4^  baa&  oMfrty  whO'  ste  noti 
officers  of  record/"^ extortioner/'  00  ^tiondiei^  b^ 
caaae  extortion  oai^idt  hehut  ift.^^h  atiare  offii*. 

ceW't^ffecord^ -:     *  .       .;.:  .•.;;:  -.;       y^,:.:^,^,  o. 

There  aeema,  however,  Jt^^ibeijj^  fopoe  in  ikm 
dirtnctioO)^  ^incait  has :i)e^iheklUbat'afffsr<iliaDJ^ 
pttoiafaaUe  iSi>r<:extortfi&^^^ '  : ;.  ^^^ .  j  t.  -'*  v- 

It  was  held,  that  for  saying  of  the  depnty  of 
Clarencieux,  king  of  arms,  that  he  was||  ^^  a  sco  veo^^ 
and  no  herald/'  an  action  was  maintaioaMe^.^  aoi 

»    •  ^       -J  •  _      I  r  «.r .«  7,     I      I 

>  Sty.  338.  1  Vhi.  Ab»  41^.  Cro.  J.  199^  «Btt*.  «Wi  Chkc 

E.358%  ^--   ^T.  /  ^- 

t  Dal.  45.  pi.  35.  iVia.  Ab.  463.  .  :-    '^  '  ^   *' 

$  Dal.4«.  1  Vip,Ab.4«3^        -    "      '    .'   -i     A  .ii>>f  i  ^ 
II  Cro.  EK'328i  ' 


ibr^wDfifafof  the  mftster  of  tbe  unnt^;  off^elerirf  to 
a  puUic  etnnpttQ jf  r  ofa  town  cltrk:|^  r^  a  Bttm^ 
ardf  of  a  court* 

fiutwher«r  the^efendaatf  satd  of  a  mefiibcHr  ^ 
parliameDt,  ^'  As  to  iiMtructing  our  members  to  ob-^ 
tain  redress,  I  am  totally  agarast  that' plan;  for  as 
to  matrtt^tf ng  M?.  Onflow  (the  p)amtiff)»  ire  m%l|t 
as  wdl  iMtttict  the  winds,  and  should  he  (the 
plamtiflT)  even  promise  bis  aseistancei  I  slhoald  ttol 
expect  him  to  gtve  k  m  f^  after  rerdict  for  the 
plaintiff,  judgment  was  arrested,  and  it  waa  ol>* 
served  bj  C.  J.  De  Grey,  on  that  occasion,  that  thte 
worda  did  not  charge  the  pkrintiff  with  any  bueaoh 
of  his  difly,iHsroath>  or  any  crifaeor  miadenatean^^ 
whereby  he  had*  suffered  any  temporal  horn  in-'forw 
tune,  ofiee^  or  io^  any  ws^  whatever. 

The  action  extends  to  words  spoken  of  men  in 
their  profession,  aa  barristers^,  attornies**,  ptiysi'* 
cianaft)  and  <:lergymen^{. 

Ami  .to  words  affecting'  a  parson  in  the  particular 
art  by' which  be  gains  his  Itvelihood:  AsofasehooN 


t. 


t  Ctq.  IBL,  358. 

^  liutt  «3: 

II  1  Roll.  Ab.  56. 

%  Onplow  T.^Hoipe,  3  WiU.  177» 

IT  2  Vent.  «S. 

♦•  I  Lev.  297.  .       U    * 

tt  1  Roll.  Ab.54.  perTwisden,  1  Ven.  «1.   Cro.  Gandaio.: 

tt  Al.  ^.  S  Lef«  17.  1  Roll.  Ab.  68.  9tr.946«\^     .f        > 
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134  OF  .THE    PLAIKTIFF's    ^[iOSS  ; 

master*:,  it  has  been  held,  indeed,  that  toslapder 
a  s<^n6olDiistres8,  who  taugnt  children  to  read  ah cJ 
write,  in  her  profession,  was  not  actipnable.  The 
authority  of  the  dictuin,  however,'  appears  qAiesti* 
enable.'  It  was  decided  in  the  case  in  which  it  is 
reported  to  have  been  delivered,  that  to  accuse  a 
ttiiawife'l"  of  ignorance  in  her  profession  was. action- 
able ;  and  it  is  difficult  to  say,  upon  what  principle 
a  schoolmistress  IS  not  as  much  entitled  to  the  pro- 
tection  of  the  law  against  malicioys  attacks,  by 
which  her  nieans  of  living  are  likely  to  be  impaire4, 
ds  a  ndidwife. 

,  JSo  any  wofds  tending  to  injure  a  merchant  or 
tradesman  are  actionable ;  whether  they  reflect  upon 
the  honesty  of  his  dealings,  his  credit,  or  th^  excel- 
lence  of  the  subject  matter  in  >vhich  he  deals. 
/  And  the  action  seems  to  extend  to  words  spoken 
of  a  person  pi  any  lawful  employment^  by  whivh  he 
msty^gaihr  his  livelihood. 

.  The  defendant  saidj," Thou  hast  received  pfioney 
of  tte  king  to  buy  new' saddles,  at^d  hfist  cozened 
the  king,  aod  bought  old  saddles  f(^r  the  troopers?^ 
And  the  worlds  were  held  £w:tionable;  Ibrtt  Was 
skfd,  it  was  liot  material  what  employment  tne 
plaihtiff  held  under  (he  king,  if  he  mig(it  lose,  his 
employment  and  trust  thereby,  and  that  it  was  im^ 


I  •  '        '  *     «         Jf  A.         '  '  ' 

8PBCIAL  CHARACTER.  Id5 

IDatepal  whether,  t^he,  employment  was  for.  life  op 

for.vears..     „  ,..   ,^.  _        i„.   ,. ...  ^ 

'the  defendant*  said  of  a  person  emplpyed  by.'^liQ 
under^'post master  to  carry  about  post  \eittersg  OXh 
which  he  hai^  a  profit,  '^He  has  broken  yp  l^ltt^r^i 
and  taken  out  bills  pf  exchange.''     A ft^r  yejd jet' 

*      •  «  _  *  * 

and  judgment  for  the  plaintiff,  one  caus^  of  ^er)'Q( 
assigned  was^  that  no  action  would  lie  for  (^904^117 
iztng  such  an  employment;  and  Hsile  h^b  of  ic^jv 
nion,  chiefly  from  the  quality  of  the  empjlo^lO(^nt»; 
that  the  judgment  ought  to  be  reversed^,  for  he  s^iid 
that  a  man  /should  not  speak  di^p^raging^Iy  pC]  Jbis. 
cook  or  groom,  but  an  action  would  be;  brpu^b-^^J^ 
such  action  could  be  maintained.        / 

The  huptiility  of  the  employqnent  or  ocpiipitjiPA' 
deems,  hpweverttp  be  no  pbjectipn.to  the  actjon 
either  in  law, or  reason ;  anxl.it  has  long  been  cle^rly- 
established,  that  an  action  is  maintainable  for.m^fyr* 
cious  nG^'sre^presentations  of^the,  chafacters^of  Qiei^ial 

servants,— a  subject  which  will  atlerwards  be  mpcer 

i-;i'  >.ac'  ip^l  r.n-  • .  •  •  .,'•-•  •  '*  '*  ••'  ;'-'^  ^^• 
fylly  consiaered.  ^      ^  . 

A"lKo?^^^!-^^  v.Biggt,  inthe  reign  iof. 

Cha.  1.,  it  was  held,  that  the  words,  '^Thou  art  a. 
cozening  knave,  and  hast  cozened  tby.mas^c  of  a 
bushel  of  baripyp^'  spoken  of  a  servant  in  hu,si)auL»; 
dry,  were  actionable;  and  the  court  said,  that 
though  true  it  is,  generally,  an..4etipn^ifri|tjiQit  Ue- 
for  calling  one  cozening  knave,  yet  wbereitfifey  bo 
sfftok^fai^di*  vofie  ^hb  is  a  terviint,  and  liccoarp^itti 

*  I  Vent.  275.  t  Cw>.  Car.  4S0, 


Md  whoB^^i^dit  Md  maintenuiae  Mp^Au  tt]^ 
his  feithful  dealing,  and  he  by  such  disgraiiisiVh') 
words  IS  deprived  of  his  hveiihood  and  ttmiiite-* 
nance,  there  is  good  reason  H  should  f^avfi  M  ac* 
tion  fot  loss  of  his  credit  and  means.  ^  the  wofds, 
•*  He*  is  a  cheating  knave,"  applied  to  a  liitie4^tinfiM 
in  his  employment,  have  been  deemed  action^bte. 

But  a  jobberf  or  dealer  in  the  public  fumfs,  i$ 
not  considered  as  a  known  trader,  and  posseirsii^  h 
ehafacter  as  such. 

It  do(d»  Dot  appear  necesmry,  th^t  the  pdtty 
should  gain  hi*  living  in  the  character  t6  which  the 
slander  is  applied,  but  it  is  sufficient,  if  he  ba-- 
bitualiy  act  in  that  charftcM*,  and  derive  emola- 
Mtntfromit, 

The  rule,  however^  does  not  seem  to  ^tend  to 
repr^entations,  which  aSect  nothing  more  than 
casual  instances,  in  which  the  plaintiff  has  asstiiMd 
such  8  character.  So  that  words  misrepresenting 
tile  value  of  a  horse,  or  particular.  p(i^ce> of  fuviii& 
(ure,  which  the  proprietor  wishes  to  dispose^  of^ 
would  not  be  actionable,  unless  some  special  dm^ 
Ullage  tosnlted  fr(mi  them.  -  ,"  t 

NexJT  as  *  to  tho  degree  of  tertainty^  and^preakim 

requisite  10^  make  the  words  actSoisiiBble.   u        n  : 

''Tfac^^onfy  question  arising  upon  this  peinta^ima 

to  be-Mlo  the  wocdig:  in  any.d«grfee:^iiejudice^>llie 

plaintiff  in  his  office,  profession,  or  employment? 

♦  1  Lef«  U.^-  Terry  T.  Hooper. 

t  ^BoSr&PuI.  SS4.  ^      *    '* 


Wf«*-^Pg:»):l»®f^  question  of  fi|^  fov  lJ^e:^oM^ 
Atrittkm  of  tl^ejury. 

'  Wprda  in  g^wal  Isielc^igiiig  to  thi«.dii|S9:inu«t;X«h 
Iftte^  tP  tbe  plaintiff's  iii<i|8r^>  >Ma  ^Innw^M^e,  i^i» 
jor  ^fi4i^gMKv>  lus  civ^  OE  to  ti^  $i^^i  mM€r  m 

Xkfa^fiect  of , such  iii»pul^«ins.wiU  tw  stparately 
xroDsi4ered«- 

To  impute  want  of  rattgrtty  to  any  perooii  who 
>Qh$p  ^^  oftffi  9C  IfMt.  car  «f^  j^K^t  is  actkmaWe: 
w  1^  My  of  a  i^»*>  ^t  '*  Mia  sentence  was  cor* 

.  ^of  a  iwfti<ts»iDrf  .tbe  pesceff  ^'  I  bavt  c^m  bM» 
witk  him  for  justice,  but  could  never  get  any  tbing 

at  hm.luuida:li«it  iajnsticst^' 
i(>/DMhHe;i^M«rath-ud  hidatk  felonii:s:(,  and  k 

i»$*rw»ftl»y  M  be  ai juslace  <tf  the  paaoe.'^ 
^Q.WfaMeiapscsab  Mdi  an»i»fficQMvsi«ttatioii^m 
wsUoh  great  Irusi^  and  confidcpae  must  ba.nsfmmA 
MblMDvwwtds  unimcUng  Us  iategrit|r.gMieralli% 
add  laitbOBt  «t^e«s.r«fefettC0  txukia  office^  ^n^mr^ 
tioaable;  since  tbey  muatsneessarilyattacbtQ  biin 
JAsim^fipxfeiculas  ahamcter^)  and  viftuidiy .  repraient 
Urn  as  u  nftt ^tOrboUt  ^st  oOce  ov  sitiiati^Q^  r  ; .  f  . 
ermT^uEixlriiaaibeaK  hdd,  thas  to.  asy  afa  biii)^ 
¥dtte>islBimi^ad:aian|/^^  »<actl|iiMHdbla<.    im--  -k1  ^;1: 

♦  Cro.  Eliz.  S05,  t  C^o.  C«r.  14.       ^ 

t  4lUj>.lfi.'  *  *       (I   S^l^JA      ^      • 


IS8  OP  T A£ /'jp^AiirTiVir's  xMji  i 

'  Tte  dtffendftat  said^of  ajustiee  of  the  p0$€^$mJt 
dsputy  lieatenant^,  ^'Re;is^a  Jaooilite,^aBd  ftiCr 
briDgiag  in  the  prince  of  Wales^iuid. popery/'.  Ami 
the  ^ords  ww^  l^eld  actioaable,  though;  it  did . not 
appear-that  the  8pedcar*appliied  the  words  to  hie 
offices^bec&use,  withiHit  any  aiicb  ^^piplioatiMrY  thqp 
imputed  iuch  religioua  opkiioDs  and  political  ^mn* 
<npteg,  as  r^idoipad  him  in  law  unfit  for  thoaeatiuY 
ations. 

So  where  the  defendant  said  ofthe  plaintiff,  who 
was  a  ItNitke  of  thepeacef,  ^^  I  ^m  in  danger  of  my 
}ife,'my«btood  is  sought,  and  I  was  like  to  hs^ve 
been  murdered;  I  was  at  Sir  J.  Harper^s  (the 
plain tfff^s)  house,  and  John  Hamper  dtew  me  forth 
to  see  a  ^^^Idtng  •  in  thie  ^stable,  and  then  Thomas 
Beautaottd,  Sir  H.  Beaumond's  son,'  did  throw  hia 
digger  at  me  .t#ice,  and  thrust  me*  through  the 
breeches  twice  with  his  rapier  to'have  kiliedme,* 
all  this :  was  dene  by^e  instigation  of  Sir  J;  Hkr- 
per,  mod  I  cab  pnire  it.^  - 

fotUsrcase,  rithongh  no 'misconduct,  in  office^ 
was^n^cuiaiFly  pointed  out,  it  was:  held  that  the: 
aotibntwell  )ay ;  the  instigation  to  doaiich;  wa  out-: 
rageoua  act  being  against  the  plaintiff^  oath,  and 
a  great  mSidiemeanor,  for  which  he  was  liable  to 
fine  and  to; be  put  out  of  tbie  tommissioh.  i 

The  defendant.said  io.the  plaintiff^  who  was  one 

^  Hdm  )r,  Sriu,  Bolt,  652. 

t  Sir  J.Uisper-v.'FrancisBsaaiDoadjCr.  J.46. 


Mrif^imMJr^  »lit«ojSt.l:oVrtiptionl"rl1fi8  Sft[<yf; 
After  ^rdict^  though  it  was  objected,  that  the  «)^^^ 

that  thou  bast  by  cdaenaee, atra IKou'Wiast  t:6z^(3^ 
arr»iftt%^»*^l»fif'w1tr  tfi^.«'  'Anrihl  Mh 
h«ii  {Hft  ^te^Ti^s^efelic^tiohaae;'  as  toMfiigp 
tll#y>iltl!iMfl1i!te -prof^^fori. •    •■'  '^-  .^PE^r^i. 

lips's  (the  t»M»iffiHf^m7  im-bVitir^iQ^o^^* 

•4  Rep.  16, 

t     «>•         i»v  v^r^^; .:*:^^ji ^j:a«i4  y -t^/fteiX  t -^iZ  't 


\ 


K 


na  OF  TOE  MiArKTin^S  IA)8S ; 

and  abstt  have  him  itruck  off  the  wtt/^  Loid 
KoHjpott.  C;  Ji  niidd,  at  aifli .  priua,  that  the  wards, 
werernot  aeliooaUe;  and  added^  hadi.tbe  woid^ 
baeOt^  ^  He  deaamrat  to  have  been  struck  off  the 
ieU^^4ti€jp  irouU  have  been  afitiooaUe^ 
^Witfa  reapeel  to  this  distmotioh,  it  nay  he 
[itoper  !to  mggeat.a  doubt,  Mrhetber  the  ivcids 
hil  th»  '^principal  oaae  cited  wouU  not  m  ceaup 
aloD  eedejpiai&on  convey. to  the. hearer  the  aaoK 
Boeaiiing  witii  tiwutaords  which  the  learned  judge  ia 
mpotaed  lo  have  deemed  aotionabK  snica  the;y\fleem 
iaielaatlyt  to  ^evinoe  the  opinion  of  theapeaker^that 
tbevplaititiff  dasef  s»d  to  bd  struck  off  the  roU,  and 
no  one  would  choose  to ^eauploy  an  attorney  who 
matfe  aiKoirlUtant  obffir^es^ 

^i'^Wofda  Mipqting  dishonesty  to  a  tradesamn^  it 
8aeiagii:aiia''Retactionablei.  unless  appken  withirefittv 
M^e  to'lrade.  So  tbat  to  eaU^  a  tradeaaoan  aobea<« 
gaaerally^  baa  been  heUnoiiacticMiable.  .  BatoAiff 
iMa^tio  M^,  '^Hef  keapa  falae  hodia:,-^  nforrahe 
Wyrdn  evidently  relate  to  his  coivse  of.tfadiaig.  .& 
tc^osil  a  traderaiana ri^ue:^ or  a^oheatj witboiites 
^ce  to  his  trade,  is  actionable.  But  tp vsayrfenn* 
rally vof  ^mch  a  peison,  ^Thou|{  beat  no  noreJldhaii 
whtit  thou  hast  got  by  cozening  and>eheatii||(f^'hi« 
be^§-held  not  actioQaUe.    ,  .t    • 

It  may;  however,  be  donbteS^  whether  thdre  ia 

*  3  Satk.  326.  II  IS  Mod.  307. 

tHolt^R.  39.  ^    ..       Sis  Mod.  307* 

i  Burr.  1688. 


my.%ol])9itdiBtiiittiOD  betvr&en  these  eas^s^  «i66a 
etniyamdesaMto^s  Hf^lUiooddepebdBib  sdownoa^ 
sure  Qpoa:bfai  geaorlil  character  foc<bbii68ty  and  im* 
tcgritjr;  liodiit  tSHdifficult  to  suppOBe^  tbM  it  gena^* 
ral  imputation  of  diabofieity)  if^belm^/'wbttld 
not  operate  to  bis  prejudice^  it  seems  thaftit^bst 
and  confideuoe  must  be  reposed  in  the  plaintiffi 
m  order  to  render  words  reflecting  upon  'his 
characterfor  iat^rity  actionable;  Thu8?tbe!.woDdi 
of  a  carpenter,*  <*  Hefaas  cfamged  Mr^  Andrews 
for  40  days'  work,  mnd  recefv«d  the  nMnef  fop  t^ 
weiic,  du^  miglht  hsive  been  done  in  lO.daya^  land 
he  is  a. great  togibe  lor  his  pains/^- wbri;  After 'vc^^ 
dict^  held  nM  to  be  tetionable.      '  >  !^  .  v. 

The  distinction  seems  b»  be  tbisi/  ■Whom  f^eat 
ooufidcttob. most  necessarily  be. reposed,? to  inT an 
atMMmey  or^  aiiiw'intead^iit,  . words r^geMral^iffti^ 
Meeting  ijqcMiftf«bis  cMraoteif  aire  ^ctktoialile;  but 
whtm  JBtfre  ^ardinary*«oii&detieb'isrsipo(iedt!in*4he 
edaomtfn  %0ul8e*bf.bbbest  deilifig,  ioft  that*  a  Iradea* 
vlin  aM)^Mg^flfiurpricef6r  hiSigfMkis,  oran 
antifictTy  uiinnBeyor,  ot  mechanic  foif^^is  JKhour^ 
tiMr3^WfJbokbLftfeie  words  not  to>4ie  to  injilMous  a^ 
taiiasaifsai  ^otieo'  onleis  they  are  applied  to  tb^ 
idfdhjjtfTsi  tMdte^OT  business  with  certainty  and  pre^ 
cision.  So  where  the  office,  profession,  pr  etAploy^ 
nenbdf  tMfiAmi^tkmq^ifeB  great  talent  a»d  bigb 
mental  attainments,  ffcneral  words,  imputing  want 

^^^^•^V^fciiWcrv.  French.    Str.  797. 
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of  ability,. are  actionable  without  ^xpr^sreferrace 
to  his  particular  character,  since  they  necessarily 
iQclocle  an^  inability  to  discharge  tbie  duties  of 
such  a  situation ;  but  -where  the  employment  is 
of  .%  mere  mechanical  nature,  the  words  to  be 
actionable  must  be  applied  to  it  clearly  and  an* 
equi«^0Qally. 

Thus,  to  say  of  a  barrister*  generally,  that  he  is 
a  ^S  jounce,''  i^  actionable,  the  word  dunce  being 
como^oflty .  taken  tpmean  a  person  of  dull  capacity 
who  is  not  fit  to  b^  a  lawyer. 

So,  to  say  ,pf  a  .physician I,  thatihe  is  ^^  no 
scholar''  is  actionabJe,  a ;  learned  education  being 
considered  as  an  essential  qualification  in  kh^  mer^ 
dical  profession. 

To  say  of  a  servant,  that  he  is  a  '*  lazy,  idle4 
and  ifnperiiaent  fellow,^'  is  actionable;  for  these 
words,  though  spoken  without  express  refierence 
to  bi^  service,  cannot  but  affect  bis  character  as  a 
servant,  sipce  no  one  would  be  willing  to. employ  a 
person  whose  general  characteristic . was  idleneas 
and  imper^tini^nce. 

-In  general,  however,  the  words  m^ist  be  spokfijo 
with  reference  to  the  particular  situation  of  the 
plaintiff,  in  which  case  they  are  actiooaUe  if  .they 
impute  any  want  of  knowledge,  skill,' or  drligence, 

in  the./exercise  of  his  office  or  avocation :  as  to  say 

*  •      -  •      .  • 

« 

*  Peard  v.  Johnes,  Cro.  Car.  9S9. 

t  6  Bac.  Ab.  215.  1  R6l1.  AB.  54.  Cro.  Oir.  270. 
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«f  an  apothecary — ^*'>  It  is  a  world  of  blood  be  ha3 
to  answer  for  in  this  town  :  through  his  ignorance 
he  did  kill  a  woman  and  two  children  at  Soulh- 
amptOD ;  he  did  kill  J.  P.  at  Petersfield;  he  was  the 
death  of  J.  P. ;  he  has  killed  his  patient  with  phy-* 
siek.*^ 

.  Sof  where  the  defendant  said  of  a  midwife,— r." 
"  Many  have  perished  for  her  want  of  skill.** 
•  The  words  spoken  of  a  watchmaker  were, 
'*  He^  is  a  bungler,  and  knows  not  htm  to  make  a 
good  piece  of  work/^  After  verdict  for  tlie  plain^^ 
tiff,  the  words,  on.  motion  in  arrest  of  judgment, 
were,  held  by  the  court  not  to  be  actionable,'  not 
having  been  laid  to  be  of  the  plaintiiTs  trader*  but  it 
was  said  that  had  the  words  been,  **  he  knows*not 
how  to  make  a  good  watch  ,^^  they  vrould  have  been 
^Lctionable.  It  may,  however,  be  doubted  whetht* 
this  case  would  not  nowmeetwithadifferfentidfeci^ 
ftion  ;  the  point  upon  which  the  court  gave  judg- 
ment/ was  in  a  gre^t  measure  technical ;  and  ih« 
deed' the  averment,  that  the  wordi^  were  spoken  ife 
derogation  of  the  plaintiff's  workmanships  seems 
scarcely  necessary,  for  if  it  were  believed  that  the 
•plainrtjff  was  a  bungler,*  and  could  notnilake  any 
pidce  of  work  well,  how  could  it  be  supposed  that 


^it*      .! 


♦  Tatty  y.  Alewin,  11  Mod.  221. 
t  Flower's  case,  Cro.  Car.  211. 
%  lUdnaii  ▼.  Pyne,  1  MM*  19* 
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,  '^e  could  mafe;e  a  good  watcb,^a  piece  of  worl^'re* 

'  Quiring  very  considerable  skill  aiid  dexterity. 

The  law    has  shewn  great  tenderness  in  pro^ 

'  tectiiig  merchants .  and  traders  against  imputationa 
upon  their  credit,  which  if  believed  must  n^es-* 
sarily  operate  to  their  serious  prejddice.  Fdraier* 
)y*,  indeed,  it  was  held  that  the  words,  to  support 

'an  action,  must  import  bankruptcy  :  this  doctrine 
lias,  however,  long  been  abandoned,  and  it  seeing 
that  $u<5,h  words  spoken  of  a  person  in  any  busi* 

]  Aess'ate  now  considered  as  actionable.  It  i^  not 
(66sential  td  the  action",  that  the  words  should  im« 
pute  yant  of  credit  at  the  time  of  speaking  them. 
'Thfe  defendant  said  "  Hef  came  a  broken  nler* 
chant  f^om  Jt{afnburgj|i ;"  and  the  w6rds  were  held 
actionable^  since  the  plaintiff  was  charged"  with 
having  been  once  broken,  a  qui  semel  est  maAit 

'  Samper  pr^mmitur  esse  malm  in  eodem  genere^  and 

"^'that  they  were  a  cause  of  discrediting  the  plaintiff 
in  bis  trade,  apd  of  injuring  him  in  Ilia  credit, 
ivhich  was  a  great  means  of  gain.  And  "it  is  not 
necessary  that  It^e  words  should  be  spokerr  with 
express  refereoc^  toi  the  plaintiflTs  trade,  since 
a  geqeral  charge  of  want  of  credit  netessarHy  in-^ 
eludes  the  particular  one,  and  is  eaually  per-* 
nicious  with  a  more  precise  allegation*  Thus, 
to  aay  generally  of  a  merchant*  that  be  is  "  hron 

•  Holt,  09.  f  Cro.  Caf,  ftS?. 
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i^%^  19  actionable^  these  being  (XMiimop  tod 
vulgar  words  of  one  who  fails  in  his  credit  and 
becomes  a  bankrupt.  Words  of  this  cliwp  are 
.  actionable  when  applied  to  a  person  carrying,  on 
8  business  purely  mechanical,  so  that  to  call  a 
dyer^r  bankrupt  knave  is  actionable. 

A0d  any  words  which  in  common  acceptatioii 
^nply  want  of  credit  are  sufficient,  as  to, say  of 
a  taylorf ,  **  I  heard  you  were  run  away.^'  Fpr- 
merly,  indeed,  it  was  held  that  to  caU  a  lUM^er 
^^  bankruptly  knave"  ^  was  not  actionable  j  but.  (he 
distinction  between  words  adjectively  sppken,  and 
.  Chqse  eontaining  an  express  and  direct  allegation, 
JlHves  as  htfs  already  be^n  observed,  been  long  de^ 

I  ;  S9ryed)y  disregarded. 

^i.     Sp,  to  say  of  a  stock-brqkerU,  that  he  is  "  a 

.   iame,  duck"  is  actionably. 

So  of  a  trader  *'  You  are  a  sorry  pitifiil  fellow 

'■*.  ai|d:  a  ro|gue,  and  compounded  your  debts  f9f|^^» 

^  iJO  the  pound§.;'' 

,       3o  where  the,  defendant  said^  ^^  AH  is  nptrW^U 

£lj,i^it)bi,I)wel  Vivijan;   there  are  pany  j|jierchnnts 

.  .^^ho  kyave  lawly  failed,  and  I  expect  qo  otherwise 

^^^vPaniel  yiviap/' 

•  I  ■/■■•••  ^^  •  .     *  •       J  ^ 

♦  Cro.  J.  585. 

II  Morm  T.  Lmgdirfe,  2  B.  fk  P.  I4, 
i  LdUIUym.  M80.    Str.7G2t       .  >i;  • 
f  3  Salk.  3if. 
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'.  So,  to  8ay»  of  a  pawBfarokqr*  ^^  He  is  a 

fellow.'^ 

.;:Toa  milliner  t?  *'  You  are  .not  worth  a  farthing/' 

.    So  though  words  merely  import  the .  speaker's 

.opinion;  as. where  the  defendant   said:^  /'   Two 

dyers  are  gone  off^  and  for  aught  .1  know  Haitison 

will  be  so  too  .within  this  time  twelvemonth/^ 

.  So  where  defendant  said  to  an  upholsterer H, 
^*  You  are  a.soldier,  I  saw  you  in  ydur  red  coat 
doing  dutj^i;  your  word,  is  not  to  be  taken  ;^\  the 
words  were  held  actionable,  it  beiiig  a.oommon 
pMctiee,  at  the  time  .they  .were  spoken,:,  for 
JiffKlerp  to  .protect,  themselves  against  their  credit 
tMs  bgc  a  (Counterfeit  enlisting,  a  soldier  having  by 
9Ct  of  parliament  the  privilege  of  freedom  from 
^rr^t< 

So  where  the  word$  were  of 'acarpenter§ ;  **  H« 
is  broken  .and  run  away,  and  will  never  return 
^Igain;'^  after  verdict  for  the.plaintiflF,,  it  was  urged 
in  ari^t  of  judgment,  that  the  words  were  not  ac* 
^tionabU, .  for  though  broken,,  the  pljadntiff  was  as 
good  a  carpenter  as  ever  ;  but  it  was  answered  by 
.Ihe.QOjiiXt,  that  the  credit  which  a  man  has  in  the 
world  may  be  the  means  to  support  his. skill,  ftnr 
he  may  not  have  an  opportunity  to  shew  his  work^^ 

•  Holt  R.  659;  - 

t  Cro.  Car.  265; 

i  10  Mod.  196, .  Harrison  v.  Thornborougb. 

II  Ame  V.  Johnson^  10. Mod.  UK  . 

I  Cbapmaa  v.  Lampbire,  3  Mod.  ISS^ 
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manslup 'witbaut  those -materials  .\i^ieiMehii  <be  is 
•entrusted.  .  .     .  : 

And  where  defendant^  said,  of  a  Jiasbdiidniati*, 
*'  He  owes  more'  tfaaa  he.. is  worth 4.  he. is-  rua 
awayrV  the  words .  were  beM  actiunaUe,  though 
it  was  objected  that  it  should uot.only  appear. thafe 
the  plaintiff  had  a  trade,  but ;  that  he^got  his  liiiDf 
by  it.  . 

•:  And.  nest,  the  words  «re  ad:ibnabte  when  they 
.throw. discr^it  upon  the)  pavtivuiar  comiaKMlilnpfcih 
,which'the  party  deals.      .  i    •    '  :  r    p    <.  -»• 

'  .  Thus,  to  say.  .of  a  tradecf,  ^<  He  hath  iUDthkif 
but  rotten  good^  in»  bis^  .ahop;V  cia:  aotiondlrte^ 
though.it  was  .said  in-  the.  .case  .fefeited  *  tx>,  tiMft 
had  the  .woeds  been  ^^  he  hath  rotten  goodsc  in  tiift 
8hop,'\  they  would  not  have  supported  the  actioti, 
arid  that  the  <  slaadei  consisted^  in  -  ^yingi  thair  he 
bad  nothing  but  rotten  gooda  inhis  shop:    ■'        ^- 

So  to  tax  a  bookseUer.falsekyf  ivith  having. piA^ 
lished  an  absurd  poem,  is.acfeioaabie,;  the*  evident 
:tepdeBcy  olthe  imputation  beii|g  to  injure  hkn  in 
hia  business.  ,       ;W  n  *  ;; 

..  So  where,  the  defendant: said  of ^ the  ^iaintliT, 
-^rho.was.an  innkeeper|(,  "  Deal  wot  with  SouthMi, 
'for  he  is  broken,  and  there'  is  neither  entertainmettt 
.for  mannor  horse.  ^^ 

*  Dobson  V.  Thorstone,  3  Mod.  H2,  r 

t  Cro.  Car.  &70.  •  : 

J  Tabart  v.  Tipper,  I  CaAp/«N«  P.  350,,  ai  «^  I 

n  SSalk,  336.  ^   ?  . 
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So  ^ififi^e  and  VMdidaw  account* .of  the  per- 
formance at  a  place  of  public  amusepient  will  sup^ 

poit  aa  actiop.  '      • « 

So  mheser  the  defendant,  who  was  pfinter  of  it 
Aeimpaper^  qalled  the  Oracle,  published  th^e  fol^- 
lowing  paragraph  concerning  the  True  Briton 
newapaper,  "of  which  the  plaintiff  was  proprietor : 

"  Tme$w.  TnuBrii4m\.  j. 

^^in  «  morning  paper,  of  yesterday  was  given 
the  ibUoi^ing  character  of  the  True  Briton  :-*^tfaat 
*  It  was  the -most  vulgar,  ignorant,  and  scurrilous 
jonmal  WBf  publif^hed  in  Great  Britain/  r  To  the 
above  assertion  we  assent,  and  to  this  account  we 
add,  that  the  first  prepiietors  abandoned  it,  and 
that  it  is  the  lowest  now  in  ciiculation,  and  we 
submit  the  £eM^t  to  the  consideration  of  advertisers/^ 

It  was  held  by  Lord  Kenycm  at  Niai  Ptiuij  that 
the  latter  words  of  the  panq;raph,  as  affecting  the 
sale  of  the  paper  and  the  profits  made  by  adver- 
tising, were  actionable. 

Where  the  plaintiff  was  a  butcherl;,  and  brought 
his  action  for  the  words  taxing  him  with  having 
exposed  to  sale  the  flesh  of  a  cow  which  died  in 
calving,  it  was  held  after  verdict,  that  the  wotds 
were  not  actionable,  even  though  special  damage 
was  laid  and  proved.    This  case  seems,  however, 

*  Dibdin  y.  Swaamnd  Bostock,  1  Esp.  a7« 
t  Hmot  V.  Stewsrt,  1  Eep^  437* 
^  Tuscan  T.  Rogm,  S  Salk.  6^, 
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to  1^  very  loosely  reported,  and  is  ncit  stipported 
by  either' analogy  or  principle. 

Unless  words  affecting  the  plaintiff's  means  o{ 
llvehliood  fan  within  one  of  the  fbregmng  descrip* 
tFons,  it  inay  be  concluded  that  they  aire  not  ac- 
tionable. 

l*hei  defendant  said  of  the  plaintiff,  ^bojaugbt 
girls  to  dance,  ^  t^i  she  was  an  4iermapbrodite*,'' 
and  it  wsb  held  that  (he  words  were  not  action- 
abte,  and  that  it  was  no  scandal  to  her  professito 
to  say  that  she  wte  an  bermaphrodite,   bei:aaw 

iRen  usually  te^ch  young  women  to  dance,     . 

.  -  ■■  '     •  ■    .       ^ « 


J    L 
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CHAPTER  IV. 


Where  the  Wards  tend  to  the  Party*  s  Disinherison 

or  aj^ect  his  Title  to  Land: 

Words  felling  within  this  division  erther  affect 
the  probability  of  the  plai^ntiflPs'succeedTng  to  an 
estate  in  futupe^  or  impeach  a  title  which  has  al- 
retetdy  accrued. 

Instances  of  the  former  class,  where  damages 
have  been  allowed  to  be  recovered  on  account  of 
the  manifest  tendency  of  the  imputation  to  defeat 
the  plaintiBPs  expectations,  are  exceedingly  rare, 
and  seem  to  have  been  confined  to  words  impeach- 
ing the  legitimacy  of  the  birth  of  an  heir  appa- 
rent. 

The  defendant*  said  to  the  plaintiff,  who  was 
heir  apparent  to  bis  father  and  uncle,  *^  Thou  art 
a  battard.^*  After  verdict  for  the  plaintiff,  the 
court,  on  motion  in  arrest  of  judgment,  held  that 
the  action  was  maintainable,  since  by  reason  of 
the  words  the  plaintiff  might  be  in  disgrace  with 
hid^fhther  and  his  pncle,  and  they  conceiving  a 

•  Humphreys  ?•  Stanfield,  Cro,  Car.  46$.  Jo.  3da.  Godb. 
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jealousy  of  him  touching  the  same,  might  possibly 
disiofaerit  him,  ^nd  that  though  they  eventually 
should  not,  yet  that  the  action  well  lay  for  the 
damage  which  might  come ;  and  the  cases  of 
Yaughan  y.  Leigh,  and  of  Banister  v.  Banister^, 
were  cited  by  Jones,  J.  as.  in  point.    > 

In  the  first  of  these  xasesf  the  plaintiff  shewed 
that  land  had  been  given  in  tail  to  his  grandfather^ 
and  <  that '  his  father  had  divers  sons,  whereof 
he  was  the^  youngest,  and  his  eldett  ^brother* 
living.  .That  a  certain  pericui  offered  to  buytthi^* 
laodi  and  was  willing  togiveh>m  such  a  sum  of 
money  for  his  title,  and  by  reason  of  the.wxuds 
refused  to  jgive  him  any  thing.  -After  jui^fmdnt 
for  the  plaintiff  in  the  Exchequer,  .it  was  asfigtied 
for  error,  that,  it  appeared  by  the  plaintiff^s  owft' 
shewing  that  he  had  iioC  any  present  title,  and 
therefore  no  cause  of  action.  But  the  two  Chief 
Justices  conceived  that  although  he^had-  not  any- 
present  title,  it  appeared  that  he  had  a  possibility 
of  inheriting  the  lands,  and  that  being  offered"  a 
sum  of  woney  to  join  in  the  atourance,  althpugh. 
he  had  not  any  present  title,  yet  by  reason  of  the 
words  he  had  a  present  damage,  and  in  fMst^i^re^ 
might  receive  prejudice  thereby  in  case  he  were  t<>'. 
claim  the  lands  by  descent.  f 

This  case,  though  cited  as  an  authority  foji  t^ei 


♦  4 Coke,  17.      .'^  '  "V  '-'-^J-'i 

t  Cro.  J.  915.   by  the  nameof  Vaughan  v.  Ellis. 
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former  decilion,  does  sot  mmtnt  it  to  tbe  ftill  ttK^;] 
tent^  since  in  the  latter  a  loss  had  actually  Bccnmir 
to  tbe  plaintiff  in  consequence  of  tbenrofd&;  in 
the  former  the  soppoeed  prejildice  consisted  in- tbe 
probability  .that  the  eKpectatiou.  of  the  heit  appa^ 
rent  would  be  defeated. 

In  the  case  of  Turner  v.  Sterling*)  it  was  said 
by.  .the  court  ^^' The  la  wgiros- an  action  for  but  a 
possibility  of  damage,  as  an  action  lies  for  calling 
an  fatetr  apparent  bastard/' 

In  an  earlier  caseef  the  court  diaerved,  ^  The 
word  bastard  is  determinaUe  by  the ;  Spiritual 
Court,  but  if  the  plaintiff  add  further,  wordsr  te 
entide  himself  as  heir,  or  shear  sQme|9Mn6clii^  of. 
bcrog heir,  this  shall  make  the saonainBOfds  oailinf 
him  baatard  to  be  actionable.  .'  o . 

The 'decisioBs  upon  this  poiot  do  not^  bMreaer^ 
appear  to  have  been  uniform ;  in  the  ^caseof  Tto- 
n»  T.  Stedtng^  above  cited,  FaBghan,*  Jv.said: 
^^.  L  take  it  not  to  be  actionsUe  to  ball:  a  man^. 

- 

bastard  whilst,  his  fother  is  alive,  tkei;^  books  .are^ 
cross  in  it;^  nayv  if.  lands  .had  desosiidad,  lidoiAt: 
whether  it  would  be  acitionabte  any  more  thaostcry 
say  oner  has  no  title  tQ  btid/'  .  ..   :   .-.  ■  bjsib 

Tfae^  last  expcess  ^leckion  upon  .the^^ppiitf^^ap^ 

*  2  Vent.  26.     Vaughan,  J.  dissent.    . 
t  «Buls.  DO.  •  i.:       :;    H  * 

l^'tVant.  ^i    See  also  1  Roll.  Abb  37«  pblia...,  .O  ; 
11  Cro.  Car.  469.r  . ...  ..   .:  -.-  y^.-c      .-C;  '  v.  cl     ^\  ; 
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peuB  to  belbat'of  Humphreys  t.  Stanfifdd  ^«^  • 
rcfiufcd  to« '        /  ' 

Woid^  impeaching  the  plaintiff^d  fresmi'titid^W 
laadsy  have  in  nnanyof  the  older  cases  been^  deeili#i 
acibmldewitboat  proof  of  special  damage. 

Thus^  where  a  remainder  man*  brought  ait  ad^ 
tieni' against,  the  defeiidafit  for  saying  tfaiat  the  te- 
nant in  tail  had  issue  one  D.  ^ho  was  then  alive, 
it  was  held  that  the-aotion  was  maiMaiaable. 

It  appears,  howeverf,  fMm  a  nuittendus  class 
efidecisiolM^  that » no.  action  cm  be  supported  for 
wMdsrafflbciing  the  pftaent  titie  of  a  plaintiff  to  Hii 
estatt,  without  stewing  that  some  special  dams^ 
andviatooDve2)ieiiee  has  tesulted  ftom  them^  as  that 
he  wto'piwMittdlronl'seUing  or  making  some  ad* 
vantageous  disposition  of  it  r  the  particular  nature  of 
•ueh  specific  ^prejudice  will  be  hereafter  considered. 
-  'AlibtHigfb  the  numerous  decisions  upon  tbestib^ 
j^ett'se6n)  ta  leave  no^  doubt  that  words  reflecting 
tipon  a  party's  present  title  must,  to  give  a  riglht 
of  action^  be  attended  with  special  damage,  it  does 
ndli'fi&krw  as  an  immediate  and  necessary  conse* 
qiienoe  of  this  doctrine,  that  imputMions  imme- 
diately tending  to  defeat  the  prospects  of  an  heir 
appaitont,  are  not  in  themselves  actionable,  though 
it  appears  at  first  sight  somewhat  strange  to  say 


▼.  Stafford,  Ow*  37«     Mo.  188.    Jenk.  S47. 
t  Cro.  £112.  196.    8  Keb.  153.    1  Vin.  Ab.  553.   Sty.  169^. 
176.     Palm.  629.    Sned«T.  Badley,  3  Bals.  74. 
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that  it  can  be  co&sidered  more  prejudicial  toim-'' 
peach  a  title  resting  tnerely  in  expectanc^v  than, 
to  derogate  from  one  already  existing.     There  is, 
however,  a  plain  line  of  distinction  between  the 
two  cases.     Where  lands  have  already  descended . 
to  the  heir,  to  call  him  bastard,  can  work  little, 
prejudice;  the  false  imputation  cannot  devest  the 
estate,  though  it  may  involve  the  owner  in  liti- 
gation, for  which  special  damage  he  is  entitled  to 
his  remedy;  but  refleqtiojis  of  this  nature,  when 
cast  upon  >an  heir,  apparent,  may  produce  conse-- 
quences   in6nite)y  more  serious,  since  they  may 
induce    the  ancestor    t6  disinherit    the  progeny 
which  he  conceives  to  be  spurious. 

In  the  former  case  the  evil  resulting  from  the 
slander  can  be  but  slight  and  temporary,  in  the 
latter  it  may  prove  utterly  irremediable.  The 
ca^es  relating  to  words  of  the  latter  description  are 
of  considerable  antiquity  and  of  rare  occurrence, 
jand  though  they  certainly  carry  the  dqptrine  of 
presumptive  and  anticipative  loss  to  a  great  ex- 
tent, yet  they  seem  to  be  supported  and  warranted 
both  by  general  principles  and  by  the  peculiar  ex- 
igency of  the  case.    .    « 
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CHAPTER  V. 


Where  the  Slander  is  propagated  by  Printing, 

Writings  or  Signs. 

■'■'....  .     ' 

Besides  the  communications  which  have  been 
enumerated  under  ^  the  preceding  divisions,  many 
have  been  considered  actionable,  although  unat- 
tended with  special  damage,  on  account  ^f  the 
mode  in  which  they  have  been  effected. 

Observations  upon  this  class  of  cases,  relate, 
either  to  the  reasons  and  authorities  for  this  dis- 
tinction, or  to  the  extent  to  which  the  doctrine 
ba^  been  carried. 

'  First,  as  to  the  reasons  and  authorities  upon 
which  the  distinction  is  founded. 
'  It' has  been  said*  that  ^^  slander  in  writing  has 
at  all  times^  and  with  good  reason,  been  punished 
in  a  diore  exemplary  manner  than  slanderous 
words,  for  as  it  has  a  greater  tendency  to  provoke 
men  to  breaches  of  the  peace,  quarrels,  and  mur- 
ders, it  IS  of  much  more  dangerous  consequence 
to  society.  Words,  which  are  frequently  the  ef- 
fect of  a  sudden  gust  of  passion,  may  soon  be 

'    *  6  Bttc.  Ab.  202^  tit  Slander. 
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buried  in  oblivion ;  but  slander  which  is  c(mii- 
mitted  to  writing,  besides  that  the  author  is  ac- 
tuated by  more  deliberate  malice,  is  for  the  most 
part  so  lasting  as  to  be  scarcely  ever  forgiven/' 

And,  that  ^^  *  written  slander  hereby  receives  ao 
aggravation,  in  that  it  is  presumed  to  have  been 
en,^ere4  upojii  with  cqolness  and  deliberation,  and 
to  continue  lon^e;r  and  propa^te  wider  and  iar- 
ther  than  any  other  scandal/' 
Xhe^Sj?  grgmndi^  T^^te,  to  three  distinct  points : 
1.  The  m^Uciqua  intefttiqii  of  tl^e  author  of  the 


2.  Thje  iqi9i:ea^^4  4<^tjcinient  U)  the  object  of  the 
slander  fro^i  it9,  iuQx^  exjtend^  cjcculi^tioa  ai^d 
dji^rwtion, 

^.  'f  ii^^  ^^^l  to  tb^  public  pf^e. 
l^jr^t^  U  is  c}e^  tb|it  written  slander  ey\x^i&i  i| 
higher  degree  of  deliberation,  and  thfe^^for^  Qf  vs^j 

Wfifii  ^ff?  ^^^h  ^)^ic^>  merely  oral;  it  w, 
however,  be  double^  ^ j»€|thjBr  tlva.t  sup^oir  ^NgSt^ 
9f  «lfl^Q9.  P9^?rt)>iMf?s  th^  trq^.  prw<;ipte..  Mpop 
WSiM  ^fi  ^jPtiftStW?  h^tWSW,  9H  Vk^  wrijttep 
«W?4^r..^.fownf!?d.  Tljtfi,  two  .e^eRt^als,  tq  a^i  ac- 
tipa  are,  as  h^  alpe^ijly  b^ien  observe^^  i\^  |oi^  to 
^S.P^iB^fl^afii.t^e 'w^^^  of  the  deffi^M|?iRl^ 

tfep  l^t^  oC  Vifec^  T^qp»iJ)?R  in  an  actio^  fqr  dpRr 
d^r,  eoi^?i?,i*,  jft  tiVe  ^g^^iciqi^  njfi^jve.by  wbjch  tljf^ 


•> 


4  B«c  Ab.  4ift»,*C«f.  »8fc.  I4.R«7»  **«•  "  Mod.  819. 
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tiOB.  Tbe  degree  of  malice  does  not,  koweyer, 
seem  ia  any  case  to  ferm  a  subject  of  inquiry ;  its 
exisieDce  is  indeed  ap  essential  requisite  to  the 
onanitaiiiiDg  of  an  action,  but  if  it  exist  at  all,  the 
iegat  condvlion  is  satisfied,  and  the  only'  queatioh 
which  remains,  relates  to  the  loss  sustained. 

Secondly,  Tbe  imreMed  detrimerU  to  the  par^ 
from:  the  wider  ciTcuTationtatid  longer  continuakice 
of  tb«  shnder^  seems  scarcely  to  warrant  the  dis^ 
tinctiim  as  to  the- legal  quality  of  these  two^  kindd 
of  slander*  It  is  true  that  thccp^^ndm^mn  8laa<» 
der^  cosmninicated  by  means  of  printing,  or  wdM 
ingV  may  be  nicre  widely  diffused,  may  operaile 
longer^  tiian  mere  oral  slander,  and  may  idso  b6 
eonstde^drasDii  mT>ri^  weight  and^  authority,  ftiomi 
the  preramptiofa,  that,  unless  w^U  foundi^di  it 
would'  not  have  been  circulated  in  sp  deliberate  n 
mode:  these^  however,  are  dpeumatanoea  which 
rather  affect  the  quantum  of  damages,  than  fur-t 
nish  a  distinction  as  to  the  relevancy  of  an  action 
in  such  cases. 

If  it  be  supposed,  for  example's  sake,  that  a  re* 
port  to  a  man^  discredit,  from  the  circumstariee  of 
Its  being  propagated  in  a  public;  print,  obtains  a 
cirenlation  greater  by  ninetyMuine  times,  thin  it 
would  have  done,  had  it  been  conveyed  merely 
by  word  of  mouth,  and  that  the  danlage  sus«« 
tained  is  in  proportion  to  the  extent  of  circula*' 
tions  the  diatinction  between  the  two  modea.of 
communication  would  b^  a  very  good  reason  why- 

l2 
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a  jury  should  give  one  hundred  pounds  damages 
in  the  former  case,  and  but  one  in  the  latter ;  but 
forms  no  ground  for  denying  a  remedy  in  the  latter 
case. altogether:  if  in  the  former  case  any  legal 
damage  has  been,  sustained,  a  damage  of  the  same 
nature  has  likewise  been  suffered  in  the  latter, 
though  but  to  one  hundredth  part  of  the  amount, 
and  therefore  a  proportional  remedy .  is  caUed 
for:  if,  on  the  other  hand,  no  legal  damage  has 
been  sustained' in  the  latter  case,  it  cannot  be 
converted  into  such  by  a  wider  diffusion,  which 
leaves-  its  legal  nature  and  essence  wholly  un- 
altered, and  therefore  if  an  actionable  damage 
does  not  exist  in  thelatt^  case,  neither  does  it 
in  the  former.  And  this  mode  of  reasoning  seems 
equally  to  apply  to  the  increased  detriment  arising, 
from  the  longer  operation  of  the  slander,. and  the 
stronger  impression  it  is  calculated  to  make,  from 
^he  mode  in  which  it  is  communicated,^ since  these 
circumstances  alter  not  the  nature  of  the  mischief 
but  its  magnitude  only. 

It  may  be  further  obsefved,  that  when  an 
individuaPs  reputation  is  wounded,  the  scan- 
dal is  for  the  most 'part  con6ned  to  the  neigh* 
boui430od,  with  which  he  is  connected  by  habits 
of  friendship  or  of  business ;  within  this  li- 
mited, sphere  verbal  detraction  is  easily  promul- 
gated, and  if  the  calumny  prevail  there,' it  is  of 
little  importance  to  the  sufferer  what  opinion  maj 
have  been  formed  of  him  by  straingers. 
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The  prejudice,  too,  must  depend  in  a  great 
measure  upon  the  intrinsic  nature  of  the  slander  ; 
it  may  be  thought  by  many  a  much  more  serious 
matter  to  be  believed  capable  of  false  swearing, 
Inhere  it  can  be  done  with  impunity,  or  of  secret- 
iog  a  will  for  the  purpose  of  defrapding  rela- 
tions, than  to  be  casually  held  up  to  ridicule  on 
account  of  a  natural  deformity,  or  an  habitual,  but 
morally  speaking,  harmless  eccentricity  of  manner. 

Thirdly,  The  danger  to  be  apprehended  to  the 
public  peace  does  not  appear  to  warrant  the  dis- 
tinction in  question,  though  it  may  strongly  die* 
tate  the  necessity  of  subjecting  the  authors  of  such 
publications  to  the  correction  of  the  magistracy. 
'  A  question,  however,  of  this  nature  is  decided 
much  better  by  experience  than  by  any  arguments 
whicb  mere  theory  can  furnish ;  in  the  present  in- 
stance,  the  antiquity  of  the  distinction,  and  the 
frequent  approbation  which  it  has  received  from  the 
most  enlighten^  lawyers,  constitute  a  very  strong 
and  convincing  ar^ment  in  favour  of  its  practical 
utility. 

The  number  of  actual  decisions  founded  upon 
the  difference  between  oral  and  written  slander 
is  exceedingly  small ;  the  distinction  itself,  has 
however,  been  very  frequently  collaterally  coun- 
tenanced and  recognised  by  most  able  and  accom- 
plished judges-. 

It  appears  to  have  been  held  in  very  early  times. 


IDO  OF  THR  FJLAf  VTIFF^  X08S  ; 

thi^t  a  libel*  ob  tbe  dbaricter  of  a  private  iBdiTidual 
was  panisbable  by  way  of  itidiclment. 

Sir  Edward  Cokai  in  bis  third Jnstitutef^  cites 
.a  record  of  the  conviction  of  Adam  de  Ra^eia^ 
worth,  who  was  iodtcted  in  the  King^s  Bench)  in 
the  reign  of  Edw.  IIL  for  the  making  of  a  libei  ia 
the  French  tongue  ugainat  Richard  of  SaowahaU^ 
calling  him  therein  Roy  de  Ravenere,  &ct  and 
ildds»  *^  so  a  libeUer,  or  a  publijihar  of  iibd, 
committeth  a  public  offence  and  mby  be  indicted 
thereof  ^t  Ckmmxm  Law/^ 

« 

This,  indeed^  was  a  criminal  proceedings^  and 
iko  instance  of  a  civil  action  in  case  of  libel 'afipean 
till  long  after ;  it  aeems^  bowever,  to  have  beeo 
uniformly  held:|;»  that  where  a  party  is  indictable 
lor  a  written  publioatioo,  an  action  is  also  main^ 
tainable  at  Uie  auit  of  the  party  tiq;niied. 

In  the  case  of  Dr.  £dwards  v.  Dr;  Wooton|t  in 
the  Star-chamber,  it  appeared  that  Dr.  Wooten  haA 
written  to  Dr.  Edwaoda  a  letter  cc»taining  scanda^ 
)qu9  oiatter,  to  which  he  bad  subscribed  his  Aatne^ 
and  that  he  had  likewise  published  and  dispensed 
fi  number  of  copies  of  the  name  letter.  And  it  was 
resolved  by  the  hoipd  CjbanceUor  Egerton,  the 

*  The  teyta  LiBfet,  in  the  foUowiog  pages,  is  used  to  vigtkiiy 
any  writiagv^  pictares^  or  oUmt  fli^na^  tea^itig  to  injure  tb^  cfaa^ 
ter  of  ao  indiridvltii,  or  ta  yradoce  paUin  dboider. 

t  74, 

t  Skinn.  133.  9  Wilt.  204.  4  Cam.  Dig.  tit.  Libeh  C.  3, 
6  Bac,  Ab.  tit  Stander^'soa^  9  Bl«  Comm,  135.  9  Camp,  kt  511» 

(I  12  Rap.  3^, 
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two  Cbiief  Justices,  ftbd  the  whole  C6wt»  that  this 
trto  a  subtle  and  dangerous  kind  of  Hblely  in^sfnoch 
as  Che  writiog  a  private  tetter  to  aiiother  idiilkmt 
d^er  pMkMi0H^  ¥rto«ild  liot  sil|)()oTt  afi  itdtiM  oH 
Mtf  cdus  but  that  wh^tt  j^ubli^hed  t^  orhet^^  to 
the  smndai  of  ike  piaiHi^i  ab  it  bcM  ^flehtitd^ 
he^  adijudged)  an  ftdliM  ITi^M.  Afid  it  tras  sfti^, 
fhidit  iiUbough  the  defei^d^t  hv^^  ^bl^ibed  hitf 
nhMe  t6  the  letter,  yet  stoe^  it  contained  sca«di^«: 
lous  ipatter,  it  was  to  be  considered  in  l^w  M 
mmountitig  to  a  libeL  Ffom  this  teaise,  though  the 
cdotehts  of  the  lettef*  in  <|uestibn  do  not  appeal*, 
tll«  6]H]kibn  of  the  LonI  ChaA^eeHt^r  and  the  two 
Chief  JtiMides  tnay  bg  cdl^dted  to  have  beon, 
ttiat  geneMltty,  seauilalodA  tMtter  published  in  wrifr 
iug  was  a  grotf Ad  of  &tt}6l^v 

P^tock*  eichfbifed  his  bill  agaiAst  Sir  Ge6fge 
Raynal  in  the  St^t^chatttbk,  Mc  a  tib^I  vrtimn  un- 
der thtee  circulhbt&iic^  2 

The  plaiutiff  #A»  heiir  geneitel  to  Riehdrd  Pea- 
cbckj  who  was  bf  the  agfe  of  66  yeafs,  and  libd 
lands  of  iiiheritailbe  to  th«  value  of  ^800.  a  y^r ;. 
the  defendant,  who  had  diia¥ri^  the  daughter  of 
Sir  Edward  ^ettcdck,  i^hb  was  a  ydunger  bi'other 
of  Richard  Peacock,  mcke  a  letter  to  Riehard 
Peacock,  inforihihg  hinX,  IhM  the  plaintiff  was  not 
th^  son  of  a  Peacock,  abd  'HfM  a  haubter  of  ta- 
verns^ and  that  divers  i^tmm  had  followed  him 

from  London  to  the  place  of  his  dwelling,  and  that 

^4BNwal.i^.  ' 
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he  had  desire  to  hear  of  the  death  of  the 
Richard,  add  that  all  the  inheritance  would  not  be 
sufficient  to  satisfy  his  deji>ts,  and  many  other  mat«r, 
ters  concerning  his  reputation  and  credit.  And 
it  was  agreed  that  this  was  a  libel,  ^qd  for  that 
the  defendant  wad  fined  to  Jt!20Q,  and  iaipicison-> 
ment,  according  to. the  course  of  the  court;  and 
the  plaintiff  let  loose  Jo  the.  Common  Law  for  his 
vecompence  for  the  damages  which  he  had  su8« 
tained. 

In  the  case  of  King  v.  Sir. Edward  Lake*,  the 
libel  was  contained  in  an  answer  to  a.  petition  pre<^ 
ferred  by  the  plaintiff  to  the  House  of  Commons, 
and  consisted  of  many  general  reflections  upon 
the  conduct  of  the  plaintiff.  After  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of  judgm^at,  that 
the  terms  of  the  publication  were  too  general  to 
support  an  action ;  but  it  was  said  by  Ha)e,^  Chief 
Baron,  that  ^^  Although  such  general  words  «/>oibeii 
oncey  without  writing  or  pufflishifig  them,  would 
not  be  actionable,  yet  here  tb^y  being  written  and 
published,  which  contains  more  malice  than  if 
they  had  been  once  spoken,  they  ,^re  actionable. 

In  the  case  of  Sir  J,  Au^t^n  v.  Col.  Culpepperf, 
the  defendant  had  forged  an  order  of  the  C9urt  of 
Chancery,  containing  many  defamatory  reflections 
upon  the  plaintiff,  and  at  the  bottom  had  drawn 
(he  form  of  a  pillory,   apd  subscribed  to  it  th^ 

^  }JtLrdT.  470.       i*  SiUoiier,  123.  2  Show.  3 14^ 
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words  ^^  For  Sir  J.  Austen  and  his  witnesses  by 
hkn  suborned.^' 

It  was  contended  that  the  action  was  not  main- 
tainsible,  since  no  certain  slander  was  imputed  by 
the  words,  and  that  if  the  words  would  not  sup- 
port  the  action,  the  representation  could- not, 
since  it  was  not  to  be  inferred  that  the  parties  * 
were  perjured,  and  that  though  for  setting*  up 
horns,  &c.  for  the  purpose  of  ridicule,  an  indict->~ 
ment  lay,  yet  that  no  action  was  maintainable; 
but  the  court  held  that  an  acHan  in  such  cases 
was  maintainable,  as  well  as  an  indictment^  and 
referred  to  the  case  of  Col.  King  v.  Lake^,  where 
the  plaintiff  had  judgment  in  the  Exchequer. 
And  the  court  added,  that  to  say  of  any  one  that 
he  is  a  dishonest  man,' would  not  be  actionable ; 
but  that  Xopublisk  it  or  put  it  an  the  posts  would* 
be  actionable,  and  the  plaintiff  had  judgtnent. 

In  the  case  of  Cropp  v.  Tilneyf ,  it  was  said^bj 
Holt,:  C.  J.  "  Scandalous  mattet  is  n^t  necessary 
to  make  a  libel,  it  is  enough  if'  the  d^feQdant  in* 
diice  an  ill  opinion  to  be  had  of  the  plaintiff,  or 
make  him  contemptible  and  ridiculous;  as  for 
instance,  ^n  action  Wjas  brought  by  thehusbfmtf' 
for  riding  Skimmi^gton;!^  and  adjudged  that.it  lay, 
because  jt  mad^  him  ridiculous  and  exposed  hidi/^ 

♦  Hardr.  47O.  v 

t  3  Salk.  2«6.  ^ 

X  Maspn  V.  Jeoniogs,  Sir  T«  Ray,  '4»i.  contia.  8cd  vid.  % 
Show.  314.  '  ^     ^  • 
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In  Bfadi^y  t,  M ethwyn*,  \rhich  was  an  actioa 
on  the  case  for  a  iibel,  Lord  Hatdwiefce,  C.J* 
ob^^erred,  that  ^'  The  prcSsent  t^e  is  not  for  words, 
but  for  a  lib^K  w  whieh  the  rule  is  different,  for 
some  words  may  be  actibnable  or  prosecuted  by 
way  of  indictment)  which  vtould  not  be  so  if 
sfK>ken  only,  for  the  crime  in  a  libel  dcf6s  not 
anse*  Bdrerely  from  the  scandaU  but  from  the  ten^ 
den<^  which  it  has  to  occasion  a  hfeaoh  of  the 
pealed,  by  making  the  scandal  nkore  publit:  and 
lasting  lind  sprfeaditag  it  abroAd,  tvfaicfa  was  deter* 
dbined  in^is  cdurt  in  the  case  of  Kitig  y.  Griffin/' 

In  VlUett  ▼•  M<Mi8leyt,  th^  libel  diaiged  the' 
plaibtiff  wHfa  having  the  itch  :  npbn  motion  in  ar- 
rest of  jttdgiiaeiiti  Wllmot,  C,  J.  observed,  **  If 
aay  man  ddibtarately^  or  malieioui^ty,  publ^  any- 
thing in  writing  tsoncemitig  another  whi^h  renders 
h^  ridioiilpu«»  or  telids  to  hinder  mankind  from 
afiseeiatiog  or  having  intercoUi^se  with  hikn,  an  ac- 
tioa well  lies  against  suth  pubHlshier/' 

BftthntMti  J. ''  Iwi^  this  matteif  Was  thoroughly 
gone  into  and  ttore  solem&ly  determined ;  hoW-* 
csver,  I  have  n<>  doubt  bt  present,  but  that  the 
wriliag  or  publishing  any  thing  which  renders  a 
maa  tidieidotts  is  actiobat^lt^*    I  repeat  it;,  I  wish 

•  Selwyn's  Ni.  Pri.  let  .'fed.  945.  n.  «•    B,  R,  M.    10  G.  IL 
MSS*  ^ 

t  «  WiU.  403.      ' 
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tfaev^  >wbte  boom  nidre  solemn  detetmmntion  tfaot 
the  writing  and  publifching  any  thing  wfaiofa  temb 
to  imfae  a  man  ridiculuus  or  infiinlous  ought  to  be 
punished/^ 

.GouU,  J.  ^^  What  my  brother  Batbismt  has  said 
k  rivj  material ;  there  is  a  distinction  between  lu 
bels  and  wonb :  a  libel  is  punishable  both  orioiii 
mdly  and  by  action,  when  speaking  the  words 
would  not  be  puttithable  either  way ;  ibr  Speaking 
the  worda  rogue  and  rascal  of  any  one,  an  aetiott 
witt  not  lie,  but  if  than  words  were  written  dnd 
published  of  any  oil«,  1  dcwfat  not  an  «cCfon  will 
lie«  I  think  the  publtshiag  any  thing  of  m  nsui 
that  renders  him  fidicirlonsr  iB  a  libel  lind  action* 
Mt/^  And  judgment  was  gi^«ii  fbr  th^  plaintiff 
by  the  whole  conn,  widiout  gniitfng  any  tote  toi 
diiew  canse^. 

In  J.  Anson  v.  Stuart*  the  action  WW  bfou^ 
is  the  Common  Pleas,  for  publishing  in  the  Mom- 
hag  Post,  timt  "*'  Tbe  plaintiff  was  at  «he  head  of 
a  gang  of  Sfwindlets,  o  bonimon  informer,  and  fawdl 
been  guiky  of  deceiving  and  defhuiding  dimsra  per- 
sons  with  whom  he  had  dealings  and  trtmsMtii^ns*'^ 
The  plaintiff  demurred  specially  on  account  ^tC 
tine  generality  of  the  defendant's  plea,  and  jndg^r 
Bssnt  having  been  given  for  the  defendant  below^ 
the  plaintiff  carried  the  matter  by  writ  of  error  into 
the  Court  of  King's  Bench,  where  the  sdme  causes 


»  1  T.  R.  748. 
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were  assigned  for  error,  which  before  had  been  al« 
leged  as  grounds  of  special  demurrer. 

The  defendant  further  contended,  that  the  de- 
claration was  insufficient,  since  the  words  ''com-* 
mon  informei-^'  were  not  actionable,  and  the 
term  '^  swindler"  was  not  a  legal  term,  of  which 
the  lawJQould  take  notice.  But  BuUer,  J.  observed, 
^^  The  objection  afterwards  taken  to  the  declara- 
tion is,  that  the  term  *  swindler'  is  too  general, 
and  caonot  be  legally  uhderstood,  but  Mr.  J.  As- 
ton formerly  held  otherwise,  for  he .  said  that  the 
term  swipdUng  wasJo  general  use,  ^nd  that  the 
court  could  not  say  they  were  ignorant  of  it. .  But 
at  all  evients  we  cannot  say  upon  this  record,  that 
We  do  not  understand  the  import  of  it,  for  it  is  ex^ 
plaiiied  to  be  ^  defrauding  divers  persons/  The 
declaration  contains  as  libellous  a  charge  as  can  be 
well  imagined.^^ 

.  This  case  cannot  be  considered  as  decided  upon 
the  distinction,  in » question,  since  it  seems  to  have 
been  the  opinion  of  Mr.  J.  BuUer,  that  the  term 
"swindler,"  as  explained  by  the  subsequent  words, 
was  acti<mable  without  reference  to  the  mode  of 
pciblication*.  .    . 

Zenobio  brought  an  action  against  Axtellf  for 
publishing  in  the  newspaper,  called  the  Courier  de 

4 

*  In  SaTile'v.  Jardtne,  2  H.  BL  531.  it  was  iield  that  the 
term  «  swindler"  was  not  actionable. 
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Loudres,  the  foUowiDg  paragrapb--^^^  The.  late  fa« 
mous  Bishop  of  Autun,  to  the  great  satis&ction  of 
all  honest  men,  has  just  receit^ed  an  oider  to  quit 
Englaud:  the^ame  compliment  has  beeu  paid  to 
an  adventurer,  a  great  gambler,  who  calls  himself 
the  Count  Zenobio.^^  After  verdict  for  the  plain* 
tiff,  the  defendant  contended,  in  arrest  of  judg* 
ment,.  that  the  publication  was  not  libellous ; 
since,  however,  there  '  was  another  objection, 
which  was  fatal*  to  the  declaration,  the  court  did 
not  give  any  opinion  as  to  the  actionable'  quality 
of  the  words. 

In  Bell  V,  Stone*,  the  defei>dant  wrote  the  fol- 
lowing letter  concerning  the  plaintiff,  who  was  a 
land-survfeyoT,  to  one  N.  B.  to  whom  the  plaintiff 
owed  a  large  sum  of  money : 

"  After  the  communication  I  had  with  your  son 
in  your  absence,  I  but  little  thought  you  would 
liave  been  made  the  dupe  of  one  of  the  most  infer* 
nal  villains  that  ever  disgraced  human  nature  ^  but 
I  suppose  you  were  deceived  by  those  whom  you 
thought  well  of,  and  whom  heM'ill  deceive  if  they 
will  give  him  an  opportunity ;  I  am  told  they  are 
respectable,  and  how  they  can  be  connected  with 
hini  is  the  most  astonishing  thing  to  me.  Mr.  H, 
writes  me  you  called  upon  him  (meaning  the 
plaintiff)  on  the  subject  of  your  account,  for 
which    the    villain    gave    you    his  note  at    five 

•  1  Bo«.&Pul.  331. 
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ttoothc.'^  Speeial  daoia^e  was  laid  itir«kedetlani« 
tion,  butiieiie  being  proved  at  the  trial^  the  letrasd 
JtKlgewhd  tried  the  caAise  waa  of  opinion^  thftt  ihe  let* 
ter,  liiMiu^ported  by  special  damage,  was  not  aetjom 
aUe,  and  directed  a  verdict  for  tb^  defeodani.  Thm 
eoiui^l  for  the  plaintiff,  however,  coakendsttg  that 
t||6lftter  itself  was  actkoable,  it  ww  left  to  the 
jury  to  say  what  damages  tbi^y  would  grve,  siifh 
posing  the  plaintiff  entitled  to  recav^»  and  tfaegi 
answered,  oikeahiIKiig«  A  rule*  wan  -  obtained  to 
sbeMTi  cause'  why  the  verdict  for  the  deftadani 
should  not  be  set  aside,  and  a  verdict  entered  fOe 
the.  plainttffi  on  the  count  containing^  the  lettier, 
ibr  one  shilling,  on  the  ground  that  though  the 
woods  iq  that  count  might  not  he  actionable  if  onlgii 
spoken,  yet  that  being  committed  to  writing  ihey> 
wepe  so« 

Sei}.  Le  Blanc  W4s  tq  have  shewn  caube  againati 
the<  rule,  but  the  court  ei^pressing  themselveil 
olecir^  of  opi nion»  that  any  vford$  written  and  pnb*^ 
lUhed^  thpowing  contumely  on  the  party,  were  ac^ 
tianabky  the  learned  counsel  declined  arguing  the 
point,  and  the  rule  waa  made  absolute^ 

After  tbeae  authorities  it  can.  scarcely  be  eon? 
sidered  as  matter  of  doubt,  whether  tho'distinctioni 
between  verbal  and  written  slander  is  a  legal  and 
subsisting  distinction  ;  in  some  of  the  cases  cited^ 
the  point  was  expressly  determined,  and  in  the  others 
the  language  of  the  judges  has  been  constantly  the 
same,  recognising  the  doctrine  in  a  variety  of  col- 


Jataad  shupi^*  Tbe  v«ry  sc^cjty  of  expi>ew  i)«r 
0181009  upon  t\m  9ubject>  m^y  perbs^pt  be  attri- 
butfri  to  tb^  ab(9^ii<:Q  of  ^^ubt  oQOcerqi^g.  i|i 
fuid  way,  th^refof^  whea  coM.p)e4  with  tbe  iter 
qu^^t  approbation  wbii^h  tbe  €U^ti^Clty>Q  bia  iMt 
wHb  fifQoi  ib^  courM?  be  coi^siijere^  w  YQry  9tfoag 
eyi4e9Se  ^9  support  of  its  «Ar}y  estQbl^fboi^i^  ft9f> 
«ubfl^neftt  pFavjJeaoe. 

It  is  piPGJbiable  tbat  ip  enr^  time^.  th^j^  wm  up 
difference,  as  fftr  99  conc^ra/^  civil  a^^tion^,  ber 
^yree^Q  vecbd  an^  wjitten  ^lan^er ;  no  distindipn  is 

m»4fi}»twpw  i^^m  e^tbcff  ioi  tb^jtatutes  of  S<moda9 
lufflL  l|i|«g»fttiMa  or  in  t;be  old^r  caaw  lilting  tQ 

^>rf>JWitj  a»fJ  tb^gejwwl  rule  ^ppwrsoncetph^^V^ 
Jifi^ii^  th^t  aU  wprda  were  aotionab^e  wbiqb  tmi^ 
^(^^  tQ  t^Kff  ^w»yx  a  nia*'3  r^puta^ion,  wiibout  t^r 
gjop^  tp.  the  n^?^  of  <;pmwunisation.  I*  b«a  air 
ri^y.b^n  a^p,  that  thi;  ru|e  was  soQn  fpHnd  tpp 
^9WPr^l»fififti^®i  ^  ^pplie4  to  actipna  for  ojaj 
a]JA|]cifr»  «uid  tlwt  the  ju4g^a  aq^ndlngjy  felt  tbem? 
8f4y^^  MR^^  thp  qece^sity  of  prescribing  some  r^t- 
s^i^jtp,  aifd  laying  down  tbo^  rul^^^  of  limitatipn 
from  time  to  time,  which  are  to  be  found  in,  tb^ 
pse^^^di^  chapters.  It  may  not,  bQwpver,  be  un- 
fair tp  suppose  X\^t  Xh^  inconvenieqq^.,  and  tjber«* 
%^jt^^rn^«^ity  of  Jimit^tiop,  did  npt.  exjtend  it- 
self to  the  case  of  written  .slancjer^  in  resp^^t  Of 

*  1  Bulst.  40.  Smale  v.  Hammon.  Holt,  R.  654.  6  Mod.  94. 
Ld«Ray.  959.  sMod.  24. 


r" 


-Mo  OF  ik't  Ptj^intivj^^  toss; 

^kicb  the  eld  rdte,  thet^^ore,  remained  tiintRfsred^ 

-TUe  tiynbll^  of  Wctsotlfa  brought  for  tbe  puUibbtion 

el^rtttdtt^Iiitidilr,  must,' in  early  times,  b&V^  b^n 

itsowptrMM^  smdlv  oil  eccoum  of  the-4vmit^ 

iwnib^  <rf^  Ibosd  wbose  edacatioVi  enabl^:  AHgin  ^o 

to  offend ;   it  is,   therefore,  impMbable  iMlt  the 

courts  wouM  deem  it  neoessary  to  impose  neW  re- 

«trah^  i^atpeeting  them,  though  the  overn^h^siiDg 

increase  of  actions  for  trivial  words  spoken. mijfht 

vender,  their.  Una tatioD  unavoidable. 

.  Berhaps  thitf  conjecture  ab  to  the  erigia  df  the 

distinction  in  question,  may  receive  sombsuppdt^ 

>«ulti0lou|  item  the  GonsiderBtion,  that  the%litiite* 

iuntiiig -tb^  limoant    of  costs    (in   actioBf^^  for 

^Imdeopus 'tWorda)   to  the  quantum  of  -  damages; 

xnvlfeBse  ^h^y  do  not  amount  to  40  shilKo^d,  and 

nvbicbiiWa?   passed  "for  the  purpose  of'  repress^ 

,kigr;action8f  biougitt  for^  trivial  alandet^,  ibes  tet 

,eitbBBd«t6  wfitten  slander,. a  circumstance  which 

.ation^lytftendBi  tn  dhew  that  actions  for  injories  of 

tk^  kttei^xlescriptidtL^  did  ikH*  call  fblr  ^tho^  IntM^^ 

\fefe9€e»tqK  JiU  wttfain  the  eontemplaticm  0$  tl^te=^ 

gislature.  -f  -.'••*  '»' 

.'  The  audiori ties  already  cited  le^e4f€Ae  td  be 
;Aaid'iii!iekMiie».fco  li«.^feftl  of  tk^^icium  forAiuH 
d^r  ^i>»miinictffced*  by  means  of  writing,^  p^intro^, 
pictjuresi  or- oth«a signs.  *.  *•     .•.-'^'* 

. :       '  :    ■        '    ,    •      ".    /     .V     •>  •  ,r'>is\^^ 

.  *.  SI  J.  1;  c.  16.    «  .    .  -;    >       ,-      :.  1> 

t  Tidd's  Practice,  4th  Ed.  861.    Hall  t.  Warner,  Trin.  S4 
G.  III. 
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According  to  Lord  Coke*,  every  inibmous  libel  is 
either  in  writing ^  or  without  writing.  A  scandalou* 
libel  io  writing  is,  when  an  epigram,  rhime,  or  other 
writing,  is  composed  or  published  to  the  scandal 
or  contumely  of  another,  by  which  his  fame  or  dig- 
nity may  be  prejudiced. 

Hie  libel  without  writing  may  be,  ^ 

Ist  By  pictures,  as  to  paint  the  party  in  any 
shameful  or  ignominious  manner.  « 

Sndly.  By  signs,  as  to  fix  a  gallows,  or  other  re- 
proachful of  ignominious  signs,  at  the  party  Vddor, 
or  elsewhere. 

Upon  the  whole,  it  may  be  collected,  that  an^ 
writings^  pictures,  or  signs,  which  derogate  from 
the  character  of  an  individual,  by  imputing  to  him. 
either  bad  actions  or  vicious  principles,  or  which 
diminish  his  respectability  and  abridge  his  com- 
forts, by  exposing  him  to  disgrace  and  ridicule, 
are  actionable,  without  proof  of  special  damage; 
in  short,  that  an  action  lies  for'anyyb&e,  ma^ctbia, 
omI  PERSON Ai^  imputation^  effected  by  euch  meansy 
and  tending  to  alter  the  party^M  situation  in  society 
for  the  worse. 

This  rule,  though  apparently  very  wide  and  com- 
prehensive, cannot  be  considered  as  more  extensive 
than  the  justice  of  the  case  demands.  No  man,  ab- 
stractedljr,  has  a  right  to  lessen  the  comforts  or  en- 
joyments of  another ;  and  when  be  does  it  deli- 
berately, wantonly,  and  maliciously,  it  would  be 

♦  5  Rep.  i««. 
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af^kMujlt:tO:ti9tOimot  wD^e  to  contend,  that  jip  is 
iiot  bouodr japoa  the plaint^tgrouiuls  of |N>liQy; 41^ 
Iwtice^  vtn  make  compeoeatioB.  for  theiiiiBcbif^»&o 
O^AHni^ntd:!  and  no  Jnoonvenience  i^n  le&uljt  from 
the  extent  of  the  rule :  it  must  be  recollected^  that 
the  ci^  iijyieabon  a(t  present  under  conaiderat^on  is, 
id)e;  nature  of  the  damage  which  must  have  been 
AUSteined  Ux  render  words  actionable :  this  damage 
is,  howeyer»  but  one  of  two  essential  requisjtep  for 
tbe.auppotiing,  an  action.  To  render  the  right 
complete,  SMch  damage  must  have  been  occasioned, 
as  will  afterwards  be  seen,  by  the  malicious  act  of 
(he  defendant*  This  further  requisite,  of,  malice^ 
prenkide^  UtAgation  in  all  cases  where  the  party  ha^ 
acted  in  the  discharge  of  any  legal  or  moral  duty<, 
or  in  th^  fair  and  conscientious  perfbncoance  ot*  his 
part  inany^tfai^saetion  ai^ising  put  of  the  ordinary 
hn^iii^ss  pf  life,  witliout  a  deviation  for  m.alevolenj( 
gUi|>otE|^s  and  conftnea  the  action  to  those  jps^nees 
ii) .^vhich  the  mischief  ijs  attributable  to  mere  npuji^ 
of  heart,  or  to  a  wanton  and  guilty  di^i^egafd  of.t^e 
fcellftgaacd  interests  .of  Qtbei's, 
-..:lt  ia.«aid)  by.  the  lai^rned  anthor  of  the  Commenr 
tauQs,.tbat*,\^t'afiLtP.4igns  or  pictures, Jt  seci^ianer 
ces8ory:.afaKftys  to:  shi^w,  by  prop|^<j^(l|lue^dos;an^ 
a^ermrots  pf  thf«>  defi^di^nt's  awwing, ,  thf  ifnpc^ 
tmdiappllcatiaii:^ the  sK^anddU^Md  that  9€im^  i^- 
wl  dtmag^yM$  /(dhmeiii  otherwise  it.  canApi 

»PD6p  tbat,t^«l\.  libel  by  piCi^iiKee,  was  .uiuJbu^jtQod 
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douiid'  ^i9tifWiip&:i  ^meM  < writ tdn£  add ::^fiiiirt^ 

A  oMn  may  1>^  a$  auttci^^ally^escpmi^d  >iav:ridii 
eate  by- a  cari^aUire  paiocittg^'as  by^afty:wrjtt€iil 
mbrepresentation ;  ahd^^tbe  object  6fttoa  ddftrnkim 
as  dearly  manifested  in  the  jatt^t*  caae,'  ii^tii^rifof  i 
mer.  Hie  diflkuhy,  indeed,  ^of  proioiig*  ih^  plaiiiJ^ 
tiff  to  be  the  person  aimed  atv'0&ay,iti,iM)ttf{riiiP* 
ataikres,  be  greater  in  tbelatter  ca«6;i  batwhett 
the  doubt  as  to  the  defendant's  application  x^  ttie 
calnibny  has  beeii  overcome,  there  «eems  to  be  >iio 
room  for  furtherdiatinction.  .  "  -  »  i  ■..  t 
'  TKe  pencil  of  the  caricatwi^t  i»  fte(|Mntly  an 
instniiment  of  ridicule  more  pe^ldrAil'  'l^an  >  tlK 
preaaf-and  jtSs  not  easy  to  conceive  aA  imputivtioA 
which  an  ingenious  artiist  vroiildt  ilot^,b(s  able  k\ic^ 
eessfiilly  to  comtnunicate  ^  -minda^  of  even  tk^ 
meaf]feat  capacity.  A  picture  is  the  imag[ex>r  like- 
ness of  the  scene  itseif :  words  wrilteo  or  pf  iai^  are 
mensly  symbols,  which,  by^irtue  of  a-  pn^vikwa  csttm-* 
poet  aftid  understanding  on  the  flfubj^bt/  are  the.  re- 
pvesenteti  ves  ^fth0  i<]|ea$  Whvefa  they  opmnnuiiicale : 
buti  itt  legal  <$oMrdar«tionv'  cUe  only  quiation  ia^ 
wiiether  aofy  ^d*  whi^b  of  thesa  'lines'  Is  cipubl^  ^ 
ceqfiv^yiiig  that  meaning  whiol^  is  detrimeMa^  to 
the^ailitiff  ?  If,  iifr  f&ct,  they  kte 'equally -Capable 
of  so  doing,  equally  d^ftr)bi||i|ble,  and  equally  du- 
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Qib^-~iii  »bort^  equaHy  misohievous  in  evieiy  re« 
9f)ect,  they  cannot  be  con^iderecl  a«  distingtir9hitbl%» 
fot  any  legal  purpo9e»  uppn  any  principle  of  r^asofi 
and  good  9anse :  And  no  such  distinction  is  to  b^ 
found  in  the  reports.  It  was  expressly  held  by 
Holt  C.  J.  that  ^^  In  case  upon  IVb^l  it  is  auflBojent 
if  the  matl:er  be  reflecting* ;  as  to  paint  a  man 
in  any  aisgraceful  situation/' 

l^he  plaintiff f  brought  an  action  of  trespass 
against  the  defendant  for  destroying  a  picture  of 
the  plaintiff's.  Upon  the  trial  it  appeared  that  the 
picture  in  question,  entitled  La  Belle  et  La  B^e, 
was  a  caricatiire  representation  of  a  gentleman  and 
his  wife,  who  was  sister  to  the  defendant,  and  that 
.  it  had  been  publicly  exhibited  for  money  till  the  de^ 
fendant  cut  \%  in  pieces.  The  plaintiff  insisted  that 
he  was  entitled  tMhe  full  Value  of  the  picture,  to* 
gether  with  a  cmtpeosation  for  the  loss  of.  the  ex- 
hibition. The  defendant  contended  that  it  was  a 
public  nuisance^  which  every  one  had  a  right  to 
abate  by  destroying  the  picture. 

Lord  £tlenborough  C.  J.  ^^  The  only  plea  upon 
the  record  being  the  general  issue  of  ^  not  gnilljr,'  it 
is  unnecessary  to  consider  whether  the  destructioq 
of  this  picture  Qiight  or  might  not  have  been  ju8ti<» 
6ed.  If  it  was  a  libel  upon  the  persons  introduced 
into  it)  the  law  cannot  consider  it  valuaUe  as  a 


^  ^11  Mod..99«   See  Also  ftHawk*  PI.  Cc.  7a.  n.  2.  S  Cq^ 
1^5%  Ski^aiBr,  1^.  3  K,eb.  378. 
t  Da  JBoit'v,  Befefeford,^  Ctfttip.  Reji.  ill. 
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turer JUpon  an  application  to  the  Lord^thaijcelior, 
he  would  %!jeive  granted  an  injunction  against  its  ex-: 
hibition  ;  antf  the  phintiflf  was  both  civilly  and  fn- 
minqliy  liable  for  liaving  .exhibited  it// 
''There  Remains  a  class  of  commumcations  differ- 
ing  firom  any  of  those  adverted  to,  and  which  though 
accompanied  with  circumstances  of  cooler  delibe- 
ration and  more  settled  purpbse  than  words  merely 
spoken,  are  not  calculated  to  prorfuce  such  lastiiij^  ' 
and  widdy  extended  consequencea as  those  enecteq 
by  writings  or  pictures. 

'The  vulgar  custoni  of  ridiug  Skimmlnjgton,  and( 
the  practice  of  carrying  or  burning  the efllgieso?  per- 
sons intended  to'  be  held  out  as'  piiblic  <>bject8 
of  disgi^ce  and  ridicule,  are  initahces' of  this  de- 
scriptioti.  The  impressions  made  by,  siich  proceed- 
ings are  nattirally  more  lastifa^,  and  are  Mefy  to 
produce  a  greater  degree  of  mischief  than  wordi^ 
merely  spoken,  and  yet  the' calumny  is  not*' so  du- 
rable as  if  it  had  been  conveyed  in  print  or'id  writ- 
ing. Since,  however,'  these  ar^  means  by  ttnich  a 
ms^tiiqaylSe  rendered,  in  many  instances,  contempt 
tibfe-  and  ridiculous,  and  in  others  may  be  ex- 
posed  to  the  serious  effects  of  popular  indignation 
and  resentment,— since  the  act  of  the  defendant  is 
more  sfud^ed  and  deliberate,  and  the  consequences 
mbite^  mischievous  than  those aAffvttiere  verbal 
skDidec^.it  <i8  yftlrifcle  that  such  repreAeDtations 
would  be  deemed  actionable,  as  Yallift^  within  the 
the  same  con^i\ielS't\bn  with  the  eases  i^hibh  liave 
formed  the  subject  of  the  present  chapter* 


\  ^  19&     f' 
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CHAPTER  VI, 


i' 


(]jf:Scandalufn  Magmtum, ,  . 

Wo^DSi  spoken  in  derogation,  of  a  peer  pr  judge, 
or  other  great  o^cer  of  tbe  realm,  are  usually  call^,< 
Scandalum  Mn^gtiatum ;  and  though  tliey  be  sqch 
as  would  BOt  be  actionable  when  jspoken  of  a  ptji- 
vale  person,  y.et  yben  applied  to  perspn^  pC  ^gb 
rankiand  dig»i  tjr»  tbey  cpostitute  a  mpc?  hfelaous  in*- 
jiiiy,  /?rhi55b  i«  redressed  by  ap  aption  on  the  case^ 
founded  ^  n»any  ancient  statute^,  a^  well  on  behaii; 
of^hec^owni  to  inflict  the  puniahnxeqjt.ofiqiprisan^. 
meqt  qpitbe  slanderer,  as  on  th^  behalf  of  the  party 
to KfXkVfs  dacpagea*  fojr  the  injury  jsustjaipedv  -,.'.. 

Undlsr  this  diTision  will  he  considered, 

1:^ , The  grottwls  of  the  action, 

aj  The.parties  entitled  to  maintain lit.  .    :   ^  r.. 

a.  The  nature  of  the  words  which,  will  sttpv 
piort  it.  :  -         -  -- 

Thestatutet  8  Ed,  l.  c.34.  after,  premising  tb^t 
*'  Forasmuch  as  there  have  been  oftentimes  fouiadr; 
in  the  country  devisors  of  tales  wheceby  discord)  ojr 
occasiop  of  dfaoord  hath  many  times  arisen  between  ^ 
the  kii^  and  his  people,  or  greaA  men  ofthf.  realjEni^ ; 


•  9  Plfc«  Cqmim  199. 

t  For  the  bistoiy  of  these  statutes,  $ee  %  Mod.  15^  ]$aniDg», 
ton  on  the  Penal  Statute*/  3  Reeres.  tiist.  and  l  Pari.  Hist 
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enacts^  "  that  from  henceforth  none  be  so  hardy  to 
tell  or  publish  Buy  false  netes  or  tales,  whereby 
discord,  or  occasion  of  discofB,  or  slander,  may 
grow  between  the  king  and  his  people  or  the  great 
men  of  the  realm ;  and  he  that  doth  so,  shall  be 
taken  and  kept  inr,  ufitil  he  hath  brl^d^t  him  into 
court  which  was  the  first  author  of  the  tale.^' 

'By  3  R.  i.  -St.  1.  c.  6.  '^'^Ofdf^mriilffii&SinM'^ 
ahd  of  hcrribk  ixndfdhe  ties,  of  {)t*elMes;  dukes;'^ 
eftrla,-bairons,  and  oth^r  T)o{)les  and  grebt  men  «ri(^  tW 
retAu;  andalso  of  the  chanc^IlOf,  tteatofef^  cl«rk<^^ 
oftfafe  privy  seal,  steward  of  the  kifa^'s  lioase,  jW^ 
ti<;es  of  >tfae  Mi^  bench"  ot  of  fbe^  Of hf)er,  atrd  of ttther 
great  officers  of  the  realm;  bfthingsr  wht^k^^by  ^bt^ 
sitd^pretatiis^  loidsi  iiobles}  and  i  ^ffiMiis  tforeiaid;^ 
were'  u^vet  spoked^  dotie^  'tior  thought^'  ^dgrtfar- 
sktader  ol  th^  said  prtdlatas,  loTdt,''iioblesviand  ttSft 
cers,  yibst^ji  ^dtAti^'Md^^dABt&eds^m^^ 
twixt  the  said"  lortls>,  orbetweaii>th«'l6idiiaildfi8ddb- 
mond  (which  God  forbid)^  and  wbetesf  gnsatl  petit 
and  mischief  might  come  to  all  the  rtalm,-^abd  iquttk 
sabver^ioTi  and  destruction  oP  the  saidtnlm,  if  diie 
remedy  be  not  provided.     It  is  straitly  def^indcd:' 
ilpoii  gH^onspain,  for  to  e^bew^hesaod'damaj^cs 
aMpirite,  that*  from  henceforth  aone^'be  wbatdy^ 
to  devtae,  speak,  or  to  tell  aayfelse*  nefwa,  Kc»^  or* 
other  a«ik;h  false  things,  of  pmlates^  lortte,  a»id  >ofi 
oili6is.«aferredaidf  whiereof  discord  or  any  slaa^isai 
might  rise  within  the  said  realm ;    and  he  that 
doth  the  same  shall  incur  and  have  the  paid  anb- 
tKer  time  ordained  thereof  by  the  statdteof  WeSt-  * 


nvj^ttrib^.firtw  w]|iiefa;  wiH^  that  he  i)e4tln^tt<jk 

AUa  l»y  the  12  R^  3.  €•  1 1. *-<-'' bem^  Wbewu^ 
1^  Jt.i^Qlitaiqed  ps  well  in  the  statute  o|  Westaqoe-r. 
t^il^^^fi^,  as  tbeetetutQ  made  at  Gloucester,  the^ 
second  year  of  the  raigD  of  our  lord  the  kkig  that 
q^wv  .i«»  tbal;  iMHdd  be  so  bardy  to  invent^  toi  say » *or 
ortfd;kfUv  wy  Ailae  news,  lies,  or  sucb  ptJber,fa4s^ 
^bmgh  ^:;tb€,pFeliitie3,  dukes,  ^rls^  borons,  and 
QtlMT  A9blta  aiKl  gn^at^  nien.of  tbe  realm,  aad  #bo; 
<l£>tbe4sbao«€Aiprf  trxm^uref,  ei^  of  the  privy  soaliit 
a9diaft«apardeof,tb«^  king's  house,  tbe  justijoeaof  the 
one  bench  or  of  the  other,  and  otber  great  offioem 
<rf^tb^>niaIm;;aQd  b«*  th«t  dptb.iso  shall  be  token 
fMd  impiist^edltfl b«  hathfo«rad  hifle^of whom>tbi^ 
snyich  shall  be  wp¥ed<  It  is:  a€C0Fded  and  a^wied 
iti;  tbi3;yaffliaii^M,  that  when  any  stfcb  is  %9kw  .aa4 
iqipr4sa9ed«  and ;  cannot .  fiii4  \^m  by  wbep^  tb0 
speech  ..be  i»0yed,  as  before  is  said,  that  be  be  fNir; 
pM^i^ed  by^tbe  advioe  of  the  couofsiU  notwifth^ 
sM)d»ngtbe9aid:statMtea/'  ;»,> 

;  It  d^its  Dot  appear  very  clear,  whether,  beliiVFa 
the9e:sl»tu4eS{,aAy  words  woiuld  be  held  acticmabl^ 
wben  applied:  ta  a  peer:or  Qther  person  pf  high  raqk 
md;dignity< whicb woujkl  not  have  beeftdeemeA W 
i9'th^.oa^a<^ja  private  person*.  ,. 

{a ^he /(^a^e-iOf  LordTawnseod  v..  I^y Hugbest^ 
the  words  were,   *^  He  is  an  unworthy  man,  and 

♦  See  Ba4Ier  L.  N.  P.  4-  and  IS  Co.  133.  * 

+  «  Mod.  150. 


kins  jiHtiee9  were  of  opiirion,  that  by  the^O&tikttim  ^ 
Law  no  aelion  would  lie  though  sutb  PH>tA»i^»€ 
spokeo  6f  «^pMr ;  faput  Morth  C<  J;  iocMi^«d  tlie 
wMdsas  ftdfionabfe  at  CkxtiiBOfi  Laiw  (  litNt^  liAld;- 
Am  qo  wKmto^  w6ji1d  be  actknable  WMkr  Af^MMytir 
lArbicb  wne  not  sa  at  Common  Law.        ^  >   :  i  o:  ^^r 

Wbelher  such  a  distinctioa  piwlRli^  Of  ivot  'MP 
Common  Law,  is  at ^pteadit  -a  mtttter «f  dwioKilPf 
nulheE '  than  of  piiaciicai  inpoviairM,  •  aiooe  it  kar 
bean  ^aUMicfil  by  a  lotig  ti«in  00  daewkM;  thtit^ 
the  di^n<tf  ion,  if  Mt  orwtedfhaa  at  ai^eMntrbeev 
consideicdas  wairaMMl,  by  CbeopWEitloh  ofd^sata^ 
tutes) ttUoded  td.  ..  ^'r.ro 

U|ioB  tbese  it  has  hsefn  hdd,  tbi*.a  wtacdf^hf 
action  baa  been  git^n  4o  the  gfeajt^'meftrot  dM 
ratei^  eaiMiag  them  to  a  eompenaation  in  dafOMgw 
fyt  ]ff|uikA}afii9M:t}oM  opon  tlm?diarttct«r,^boii|^ 
tbo  aMtdtifis  iheaMelvea  do  not  i^^ifMia  Mnfia 
ptt)feai  to  bertow  fueh  «  >reftiedy^  ^AMl-vhiik  doo^ 
triaMf- ja  ftiuniled' lipon  th«  general  Tule,  thAtWhoa^ 
ever^  a  party  is  prejudiced  by  the  40\tig^  tShmt 
wMob  irpiiohibfted  hy  Motnte^  heia  enCitlei^  tacla- 
mdg^v  it  iii  a  remarkable  circnmstance,  thatfrom 
the  titbe  of  ptMing  the  uti  IB  Rieh.S*  no  oirrihatlioii 
appeam*  from  th'e  reports  to  have  been  founded  upon 
it  before  thef  thirteenth  year  df  Henry  tbfe  Se^ 
veotb^  comprising  an  interval  of  more  thfltfft  i^en- 

t  l#d»  ToWDsend  n  Dr.  Haghes,  2  Mod.  l6a«  l^fi^  75. 


1  Vr  Ojr  im«  ^^i.A>NVtJEFk:UCIfi34 

thm^ne^oQ^  ■  ■-:'  rj  r  -••  •  ^^^  •  ^  -.^ 

with  Meiiumtfati<m'ofpemoti8r!kiferw  ratik^^d^ 
tbei  king>  it^ba&been  beU,  that^  tbe  tamer  m>  iiw? 
iwitid^t  widBatthegarieral  words,^^  aivigtiMit  isim: 
of  ih^jwim^*.\  Butf  tbat  heifi^  included  mtiini* 
the  first  of  Westminster. 

JE]be^ae6te:baBibeto  adjudged  to  extend  to  <MKd€irs 
ofr:B(d)ili^i«peatBd/8]9i0e  the  ^vuuking  of  these  Kttvi 
tntUii  jBOntfattt  althdugh  the  stat.  Sift.  2.'  speeitUi 
cally  nieationfir^QidDe8,;.Ewdav  a»d:  Baroflsooly,  a- 
YM^^ht  X.hUsi  inn*  :oon8id6B0i;as .  eolitled  Jto  the « 
aetioQ^  though  the  title  is  of  much  {|  later  ^cceati^Mh^^ 

riA  has?beenrsaid§,  (iuUl a  female;: iioble  b^  bipth,  is 
nsMiiisithiBM  the^slatotd;  but  it  seems  di^ult  to* 
say- upon  what  principle  a^  pedress  ii  esetudddfrMl' 
the  benefit  of. tiiis  statiilabie  proteetion.      .     ^*  \v<  - 

f^Sia<r&the*fii»6aid9  deri'retitbeir  «Qtioni^Ue' asMnoa: 
fu^  their  applioatioa  to  tbeiligmtariea^peeiiadfiaf 
tbmatatulciv  it  inuitt  appeaf  .that  tlm  ^(aicitiffUiidd 
fai8d*aDkBtitblB  lame  ihe  wjcatfds  werepnbUsbed  ^i' •  •« 

:  By  tbeiact  of  suQiOn  f  *:  with.€|eotknd^  is  'anatf ted^ ' 
that  aUupe^mof  vfi^dtland  sfaaU  alsOi  be.^pe^vs  ^trf' 
GmtA  UtkiWi  and  fiqjoy>  all.  ptiviiegea  «  Ailiy  jsa: 

*  Cromp.  Jttr.  10.  35.  6  Bac.  Ab.  d7. 12  Co.  139. 

+tMaRep.,ia3.  ,.^t.-:  -...v -^^    '>,••      •' '  >^     -^  •^•'-'^  * 

{  Cro.  Car.  136.  iPalm.  l65. 

II  John  Beaumonty  thefiretVifiODttnVtRdii&creflted  siidi  18  H.  C. 
§  Crom.  Jar.  36.  6  Bac.  Ab.  97*  •  >. .    lmv.  .    ^ 

f  Vent.  60.  ^*  6  Ann.  c.  8.  Art.  23. 


/ 


pO€nt»ffiogkutalf  except  of  sittittgin  Aeliobseof 
lords  and  the  privileges  depending  thereom  Uodor 
ttpe-  ci^WBCitt  has  teefci  dfetteoiiiiedf  that  tf  peer  of 
S^t)9o4 is.oAe of  ihem^ioacesf^ tx^whom'tUs  tta^ 
tv^  ext^idfr ;  and  it  ^iras  wid^  thot^tfaougk  i t  had ' 
bMi^ euatffimry  in  such,  aetion.to^ ewer'  ttiift  thc^' 
pliaiMtiff  bad  9k.vqU  and  seatin  jmiiUammii  audi  lul- 
avennent  was  superfluous.  •  *    i:  "'  ~ 

.lt^.seQIll^  that 'the  action  is  iBa»ntaniiUefaya.Ba- 
Tcm^  43^.  the:  Bxcfeaqiuer^  thoughdie  statute  man« 
tions:Ofily  Justices  of  the  ona<beadi  or.  tfaeiother.  i " 
c  3.  What  woidfrwill  sopportttfaattctiociv 
Thegrounds^:  of  theaetiM  and  die  effisct  ofitbete^ 
stalutesttindearwent  muefa 'learned  disdnssioD  in  the^ 
css^^XiQjtd  Townaeutid  y.  Dr.  HUgkes},  wfaieh  has 
been* :a)[|]j|ady  .referred  to.    The*  aatioa  was  them 
brjMif  ht  for  speaking  the  mo^i  ^t  Heis:anmQwor*^ 
th^rman,  and  acts  agajiast  kuv:  toid' s6aBonc'^   JSpQ 
oUs.notrgoilty  pleaded,  the  eoitse  was  triedy  and!  the 
j WX.giivfir40Q0/.  daiQi^eSi    Upoii<>motion:  i»arn«c 
of  judgment,  Serjeant  Maj)rnaid,'for  the  defendant,' 
allowed  that  it  was  too  late  to' contend . that  >an^aewr 
tifJ^'tQieoDverfibmages  was  not  maintaina}^  under 
tbe.alat^te8  of  Scandalum^  Magnatum,  upon  the 
principle 'faefiire  mentioned,  that  Wiherea'StMtte^ 
prohibits  a  thiqg  prejudicial  to  another,  the  person 

*  Lord  Falkland  v.  Phippsp  Comyu.  Rep.  4S9.  1  Via.  Ab. 
549.  pi.  22.  •  ^   : 

♦  Hfldi  Pal*  5te;-iajea^-;iaa.- 

X  2  Mod.  160.  '^       '*   '    ^    ^   ' 


• «  *. 


pnejndiced  »  eotid^  lo  t^o^er  d&ita^es ;  but  hi 
imisted  that  tiier  fiords  were  tto«  Wkhintbe  tiorean-' 
ing  of  die  acts ;  because,  tbe  t^tm  unworthy  fm-' 
potted  ao  particcilar  criaie,<^tbat  ittras  merely  a 
iartti  of  comparismi,  and  that  instanced  of  aiiw6f« 
tUnett  might  be  alleged  whidi  would  not  st)pp6rt 
an  acthm;  but  that,  ifthe  plUitotiflThad  tieen  eottt« 
pafed  to  any  base  and  unwoH^y  thing,  the  words 
waild.  have  beeh  actionable :  as  in' thie  Marquis^ 
of:l}DicheM:er^cieisJe,  ofwhote  the  defendant  said, 
**?rbere  is  no  more  value  in  him  than  in  a  dog.^ 
That  to  say  41; 'nan  adts  against  law  and  reasoir;  i^ 
Bo.sdandal;  a  man  who  buries  one  of  his^fathily  in 
linen iSitts  against  bw,  but  that^  if  the  penalty 'be  sa- 
tiafiedv  the*  law  ia  so  too;  TfiM  no  instandls  was 
l^en  io.which^^  the  plaintiff  liadiK^ted  agiiVist  faw, 
and  therefore  that  tb«  case' was  unKke  the  ^nt^f^ 
c^  Buckingham's,  who  brought  ini  action  for  tti^ 
words^  '^You  are  «sed  to  do  things  ^thstrlaw,' 
and.  put  cattle  inMa  castle  where  they'canhdt  ^  re-^ 
plevied ;'"  for  in  that  ciSOy  n6t  onfy  an  Mage  war' 
chtrged  upon  him,  but  a  partii^uiar  instance  dlT  ^- 
preaaion.  That  the  words'  in  question  wei'e^hhci- 
▼ily  but  not  actionable,-^hat  th^re  wei^  maby  4ivL^ 
thonties .  which  shewed  d  p^er  not  entitled  iban 
aetion  for  every  triviat  and  slight  expression  ^spokcftf 
of  him.    As  to^ay  of  a  peer,  ?*  He  keeps  iidiie  fiiik  * 


4  *•      ♦^  * 


*  CroiB.  Jur.  of  Courts, 
t  Hil.  16  C.  3.  Ro\l.  1^69. 
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EQgoesi  andrascale  about*  b]fn>  IHie  hioaself,^  tvfaidi 
words,  in  the  ppituoa  of  Yelverton  and*  Flming^ 
Justices,  were  not  actionable* 

That  th?  statute  was  made  to  punish  those  whs 
devised  ^  false  news,  and  horrible  and  fake  lies  of 
any  peer/^  &c.  whereby  discords  migln  arise  between 
the  lords  and  commons,  and  great  peril  and  mis^ 
chief  to  the  realm,  and  quick'  subversicMi  thereof;. 
But  that  tt  could  not  be  contended  under  the  Mr 
construction  and  intent  of  the  act^  that  if  one  should: 
aay,  ."  Such  a  peer  is  an  unworthy  maa,^'  the 
kingdom  would  be  presently  ii>  a  flame,  and  turned 
into  a  state  of  confusion  and  oivil  war;  or,  tfae^ the^ 
state  would  be  endangered  by  si^ying^ofa  peer,^ 
*^  he  acta  against  thelaw/^    That  the  plaintiff  wasv 
placed  in  qo  hazard  by  the  words,  nor  in  any  wise, 
daoHiified ;  he  was  not  touched  in  his  loyalty  as 
a  peer^  nor  in  danger  of  his  life  as  a  subject ;  he 
was  not  thereby  subjected  to  any  corporeal  or  pe«» 
cuniary  punishpient,  nor  charged  with  any  iNreacIi 
ofoath,  nora^y  fuiscarriagein  o0ce. 

It  was  answered  by  Pemberton,Serj.  that  it  was 
the  end  apd  object  of  these  statutes  to  give  a  re- 
m^dy  9gd}nsi  M  prwokhtg  and  vilifying  werdis 
which  were  used  before  to  exasperate  the  peers, 
aqd.to  jnake  them  betake  themsekes  to  arms,'  and 
to  catyct  out  tbdr  own  remedy  by  the  sword.  Tbit^ 
since  the  design  of  the  statute  was  to  prevent  such 

*   Earl  of  LiDGota*8  case,  Cro.  J.  I9& 


114  OlrVJiX  PLli«KV^nr^i.XOft^; 

{nraclktti^inot'onljr  these  words  ifetetb  ^  «>w 
sidered  as  falling  wYthia  tbc^r  scope,  "whi^lr-idi^ 
ported  jfreol  scandalj  and  Af  which  an.  actkm  lay 
btrtheoaminon  law,  but /even  siich  things  as  ;8a* 
voiti^d  of  wyrGohtempt  of  their  persons,  and  eiich 
as  brought  them  into  difl^ace  with  the  cbmoionS) 
whereby  they  took  ocdmon  of  prosecution  and  re- 
venge. And  he  cited  Lord  CromweiPs  case  ^, 
where  the  wovds  were,  *^  You  like  those, who 
tnain^taia  sedition.^  The  Earl  of  Lincoln's  .case, 
'S  My  lord  i0  a  base  Earl,  and  a  paltry  Earl,  and 
keepethnonebyt  rogues  and  rascals  like  himself/' 

The  Duke  of  Buckingham's  casef,  **  He  has 
no  flAore  conscience  than  a  dog.^' 

The  Marquis  of  Dorchester's  case,  "  He  is  nO 
more  \o  be  valued  than  t^e  black  dog  tfa^t  lies 
thwe."    ,    • 

Ail  wfaieh  words  had  been  held  'actioJMble, 
though  not  Kwehing  the  persons  in  any  thing  con* 
oeming  the  government,  nor  charging  tbew  wfth 
any  crimen  but  in  point  of  dignity  and  hondiir.    ' 

ScroggB,  J«  observed,  that  <' the  words  here  Intd 
are  not  so  had  as  the  defendant  might  hive  spoken^ 
but  they  are  so  bad  that  an  action  will  lie'for  theiii^ 
and  though  they  are  gimerdl^  miiny  oa^es  may  ^  hi 
put  of  .general;  wor^^s  which  import  a  brittle,  and 
which  have  been  adjudged  aetiondhle/'* 


i 


■  •<    * 


•  4  Co.  13.    Crt).  J.  196. 
t  HiK  16.  c.  2.     Roll.  1269. 
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;  i  iA^d  tit  Lordt Wiackfibiw'^  caa^  'A  He  k^vinii 

fl^oitQUe,^becai^c«fae.vplaia  mfenpofititoiii  tlitim. 
j%.  .£fa94<be  WHS  an  4>ppoefl(tpr.  ; 
.- Ai^id  /80y  in  liprd'  Abofgai^iiDy^  ctoe,  ^^  lie 
seat  for  me,  and  put  metiir  Little  £ase*'^  K  i^ 
pears  by  all  diese  cases,  that  the  Judges .  *b#K 
al¥igay$  ooosbrued  in  fevoud*  of  thiese  tetiqns;  and 
t\m  .ba3  beea  done,  id  all  probability  to  pretent 
those  ijangera  which  otherwise  inight  enaue  if,  tkfe 
l^s  sboiild.  take,  revenge  themselveQ/"  .1 

Atkyns,  J.  held,  that  under  the.ponsitruotuiti  of 
the  statute,  the  words  to  be  actionsible.  inust  be 
liofrjbi^  MjreU  as/a|ifi,  and  spiQbas  were  punish* 
able  in  the  high  commission  court,  whicb  weie 
^Qcmotts, crimes.  Tl^t  tbe  stsrtute  didnrfit  eiifend 
tO;  wQjrcis  pf  a^  small  and,  tmial^ natere^'  nori  to*  siH 
9ipird&f^bich  ifif&ie^  actionable,  buVonly  10  snob  as 
were  «kC  a  greater  mfigniHide>  a^iofa  jby  whicsb  4ish 
nojfA  might  arise  betwe^ii.  the  lord^  and  c^aiBdns 
t^  i;Nfgreat  peril  4^  the  realm^  and  such  which  are 
greQ4  slm4^i9  and  hmribk  lie^  which; are  wdvds 
{Mrpo^ely  put  indp  ithia  statute  tfoc  the  ampraomtion 
and  4it)^<i^t)onof  the  crime^;  ^d,  therefore,  aiict^ 
words  as  were;9ationableat  tbe^onmon  law  might 
not  be  so  within  this  statute,  because  not  horrible 
great  scandals.    The  learned  Judge  >1sq  observed, 


( .  -► 


^"^fattia  the  Duk^  iff  Buckiirgham^  case*,  (^ich 
was  the  second  which  appears  to  have  been  deter- 
.nfoed  m  m  action  on  the  statute,)  where  the  de- 
^jBodMit  Mid^  **  Ytm  hare  no  dlore  conscience  thftn 
:a  dog  ;'^  and  in  th€i  ease  of  Lord  Abergavenny  v. 
Cartwright,  "  You  care  not  how  you  come  by 
goods,''  tte  wofds  charged  the  pbintiff.  with  fiar- 
ticular  maMer,  and  did  not  rea^  barely  upon  opi- 
nion. 

That  in  the  case  of  the  Bishop  of  Norwich  ^,  the 
wends,  *^  ¥00  have  writ  to  ine  that  which  is  against 
the  word  of  God,  and  to  the  maintenance  of  super- 
stition/^ were  held  actionable,  because  they  refer 
to  his  fancticm,  and  greatly  defame  him.  That  in 
die  case  of  Lord  Mordant  v.  Bridges  X^  the  words 
^  My  Lord  Mordant  did  know  that  Prude  robbed 
Sfacftbolt,  and  bade  me  compound  with  Shotboh 
for  the  same ;  and  said,  he  would  see  me  satisfied 
for  the  same,  though  it  cost  him  an  hundred  pounds, 
which  I  did  tot  him,  being  my  master,  otherwise 
the  evidence  I  could  bave  given  would  have  hang- 
ed Prade  ;^  wiere  held  actionable ;  and  that  both 
.in  this,  and  in  all  the  other  cases  which  had  been 
jnentioned  on  the  statute,  and  where  judgment 
had  beab  given  for  the  plamtiff,  the  woids  had 
always  charged  him  with  some  particular  £mA,  and 
were  positive  and  certain;  but  that  where  they 

*  4  Hen,  8.    Cromp.  Jur*  13. 
t  Cro.  Eliz.  1. 
X  Cro.  Eliz.  67. 


^4iaVthi^.*w^)cd&'>Q,,tke  ca8e;s^<b9i^r}aUt|tf  related  A> 

ap3teskl.9f, Remedy  iog.cn^^.OM^  w^tttU^be 

ii^troduced  ;>  foe  in  jsuch  cus^  ti^ey  wwUbbfLJUtfie 
snares  to  men.     He  farther  said,  that  it  was  fitttbe 
]s^w  should  hie  settled  .by  smaesuKfbecwM'i^is  a 
v?relched  conduion  .for  people.  tQi  li^j^  umleif ^moh 
icircxkQMt^qoes^as  DOt  tokopw  hQvv.tQ.ri^ibiMiitbem- 
ji^Jres.lfi^w^rds  a^ejr;  a&d  tbat«i0ce<i)o  )iafeita*bad 
-before  been. prescribed,  it  was  1^  them  aboqldrl»e 
fffsf^  tben,vaBid  t\\$st  the..<^.urt'sh(Wid;.go;  J^y^^the 
ij^^fji^^tJoX^  ill  the  Q$iae  of  a  paeraaitf  tbat  j^ftA^om- 
;  sfiQu  per^Q^;  th^t  ict,  not  to  .coi^j^uc^.  (be.  mni»  iic- 
t>^iw«i}|^9i*i^Hboat  sooi^  particttkf  pitni&  churged 
jVi^/t^A^bii^tilE;  Of  an  aHegtittoD  of^peotti^da* 

Si;*Wm*b».  C*  J^  «wJ  Wyodlwnr  J.  ^agfeed  with 
xi^^^ni)  tH?'foc9)<3r  .bew»g  of  bpiaioiit  this^  all  words 
iiSSd^tttSi  MFN^  a-peier^  ^  be  is  the  king's  iooutisel- 
5.4#Jb^»s)^^  is^anftan  of  honour  and  dignity^  are 

t>IK'^iAWB^^:9Mb^  991^1^^ '1^^    Xbat  in  onmy  cases 

Uf^fifi^  a.  .ojLaa  sbouk);  express  bis .  pactioular  dis- 

riti^^f^i^  aclK>n. would  AOt  liei  as.if  jie  Ifadsaid, 

"  I  care  not*  for  such  a  lord/'  but  that  wordj  of 

general  opinion  and  disesteem  were  actionabloi  as 


/ 
/ 


I7S  07  TBS  WhAtHTXVW'^  LOSS; 


heid  ia  the  Marquis  of  Dorchester's  case*; 
and,  by  the  opinion  of  North,  C.  J.  and  Wyndham 
and  Scroggs,  Justices,  judgment  was  given  for  the 
liiaiotiff; 

And  in  the  case  of  the  Earl  of  Pembroke  v. 
Stanidf)  the  words  were,  ^^  The  £arl  of  Pem- 
broke is  of  so  little  esteem  in  the  country,  that  no 
man  of  reputation  hath  any  esteem  for  him ;  he  is 
a  pitiful  fellow,  and  no  man  will  take  his  word  foe 
two-pence,  and  no  man  of  reputation  valnea  bim 
ftiore  than  1  do  the  dirt  under  my  feet ;''  and  they 
were  heid  actionable  under  the.  statute,  though 
they  would  not  haye  been  so  in  the  Case  c^  a  pri- 
vate person. 

And  in  the  case  of  Lord  Fali&land  v.  Phipps^, 
the  terms  villain,  villainous  rogue,  scrub,  and 
scoundrel,  were  held  actionable. 

From  these  cases  it  appears,  that  general  «r- 
preeehns  of  contempt  and  diseHeem^  tending  to  de- 
grade and  vilify  the  characters  of  peers  and  great 
officers  of  the  realm,  are  actionable^  as  well  as  those 
which  impeach  their  loyalty,  or  impute  the  com- 
mission of  any  criminal  and  disgraceful  fact.  Where 
words  are  spoken  of  a  peer,  which  would  be  action^ 
able  as  spoken  of  a  private  person,  the  plaintiff 

*  1  Sid.  29s. 

t  Freem.  Rep.  49.     1  Vin.  Abr.  549- 

t  Comyn's  Rep.  439; 


^ 

has  it  at  his  option  *  to  proceed  either  upon  the 
statute,  or  in  the  usual  form  of  action. 

The  incidents  peculiar  to  Scandalum  Magnatum, 
as  relating  to  the  process,  pleading,  justification, 
&c.  will  be  considered  in  common  with  the  corre- 
sponding ones  belonging  to  the  proceeding  at  com- 
mon law. 

♦  Per  Twii4«)»     Fjrjpw.  R<?^,  4^  pi.  <69. 
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CHAPTER  VII. 


Of  Special  Damage. 

W^H  EN  EVER  damage  arises  in  consequence  of  a 
false  imputation,  wrongfully  published,  an  action 
is  maintainable  on  the  ground  of  such  specific  da- 
mage. 

Under  this  division  two  questions  occur : 

].  What,  in  legal  contemplation,  amounts  to  an 
actionable  damage  ?    ' 

S.  How  must  such  damage  be  connected  with 
the  slander,  to  constitute  a  ground  of  action  ? 

1.  Whati  i^  legal  contemplatioft^  amounts  to  an 
actionable  damage. 

The  defendants  act  affects  either  rights  already 
acquired,  or  prevents  the  acquisition  of  some  fur- 
ther benefit  or  advantage. 

Where  the  plaintiff  has  been  wrongfully  charged 
with  the  commission  of  some  ^crime,  if  the  impu- 
tation rest  as  a  bare  charge,  not  oflScially  made  in 
the  usual  course  of  a  criminal  proceeding,  the 
party,  it  seems,  has  a  right  to  consider  the  ex- 
pense and  labour  to  which  he  is  put  for  the  pur- 
pose of  manifesting  his  innocence  as  special  da* 
mage. 
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As  where  the  plaintiff,  in  consequence  of  an  in- 
sinuation that  be  was  guilty  of  murder,  was  obliged 
to  have  an  inquest  taken  on  the  body  of  the  de- 
ceased ♦. 

But  if  the  defendant  proceed  according  to  the 
usual  forms  of  criminal  prosecution,  though  the 
plaintiff  is  entitled  to  recover  damages  for  the  scan- 
dal, vexation,  and  expense,  brought  upon  him  by 
an  unfounded  and  malicious  accusation,  he  must 
proceed  either  by  an  action  of  conspiracy  or  by  a 
special  action  on  the  case,  founded  upon  the  cri- 
minal proceeding  itself,  and  cannot  recover  (ifi 
will  afterwards  be  seen)  in  a  common  action  for 
any  scandalous  matter  published  in  the  course  of 
such  a  prosecution  f . 

Where  a  party  is  prevented  from  selling,  ex- 
changing,, or  making  any  advantageous  disposition 
of  lands,  or  other  property,  in  consequence  of  the 
impiertinent  interference  of  the  defendant,  he  may 
maintain  an  action  for  the  inconvenience  which  he 
has  suffered ;  but  damage  must  be  shewn  ;  and  the 
mere  apprehension  :|:,  that  in  consequence  of  the 
slander,  the  plaintiff's  title  may  be  drawn  in  ques- 
tion, will  not  support  an  action. 

And  it  is  not  sufficient  to  shew  generally  that 
the  plaintiff  intended  to  sell  to  any  one  that  would 

*  Per  Lord  Mausfield.     Peake  v.  Oldham.     Cowp.  277« 
t  3  Bl.  Com.  126.     10  Mod.  310.  219,  220.     Sir.  69 1. 
X  Cro.  Eli2.  197.     1  Vin.  Ab.  550.  pi.  6.    Yelv.  80.    Cro. 
J.  643.  contra. 
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bisy,  but  he  tlltitt  prove  that  he  ^as  in  tt^ty 
toftdi  tb^ito  t6  Mttie  specific  person^.  Neither 
will  it   liufflM    to  shew,   that  the  valtoe  Of  the 

r 

lands  was  lessened  in  people's  opinions,  but  proof 
fitust  be  giv^n  of. damage  actually  sustained. 
Iffhere  the  alleged  loss  consists  in  the  prevention 
of  the  Mle  of  lands,  it  must  appear  that  the  wofds 
6itett\y  tended  to  defeat  the  plaintiff's  title  f. 

lA  Sit  W.  Genrard  v.  Dickenson  J,  it  was  said 
by  Wfay,  C.  3.  that  in  all  cases  where  one  doth 
eiltitle  a  stranger,  it  is  not  Actionable,  estcept  it  be 
#hewn  that  some  damage  comes  to  the  proprietor 
hy  it,  Vtt.  that  he  cannot  let  it  or  sell  it,  &c. 

The  defendant  Said§,  **  M.  has  mortgaged  all  his 
lands  for  «£100.  and  has  no  power  to  sell  or  let 
the  Mttie/'  And,  because  no  special  daniage 
})or  p^tticlilat  colloquium  was  laid  of  a  treaty 
W)  sell  them  to  any  person  certain,  but  only  in 
general  that  he  intended  to  sell  it  to  any  One  that 
would  buy,  which  is  too  general,  judgment  was 
stayed. 

In  Elborow  v.  Allen  ||,  the  action  was  brought  ft)t 
the  w6rds,  ^'  He  is  but  a  bastard,'*  spoken  of  the 
plaintiff,  who  had  lands  by  descent ;  by  means  of 

^  Mfannibg  V.  Av^ry.    3  Keb,  153. 
f  Barr.  9629. 
%  Cro.  Elis.  196. 

J  JMapniDg  ▼.  Aveiy»  3  Keb.  153.     1  Vin,  AIh  659.  fh  21. 
Ity.  169.  176.    Palm^  529* 
II  Cro.  J.  643. 
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which  he  wss^-put  to  great  etpente  to  <}efend  his 
title.  And  two  of  the  justices,  against  the  opioion . 
of  Doderidge,  J.  decided,  that  the  words  wete  ac- 
tionaUe^  the  plaintiff  having  averred  in  bis  decla- 
ration that  he  was  put  to  a  great  charge  to  defend 
BIS  linfieriiance* 

But  it  has  been  held,  that  to  institute  a  civil 
suit,  though  there  be  no  good  ground  for  rt,  is  not 
actionable,  because  it  is  a  claim  of  right  for  which 
the  plaintiff  has  found  pledges,  is  amerciable  pro 
false  clamore,  and  is  liable  to  costs,  and  therefore 
that  no  action  lies,  unless  the  defendant  be  mali*p 
ciovsly  sued^,  with  intent  to  imprisoahim  for  want 
ofhaih         ^ 

And  upon  the  same  grounds,  it  should  seem^ 
that  the  plaintiff  is  precluded  from  recovering  from . 
the  person  who  spoke  the  words  which  brought 
the  title  into  litigation,  since,  in  contemplation  of 
hnn%  be  has  been  already  satisfied  for  the  false 
claim*. 

And  next,  where  the  plaintiff  is  prevented  from 
aoqpiiring  some  benefit  or  advantage. 

In  general,  where  the  plaintiff  is  hindered,  hy^ 
the  mere  wrongful  act  of  the  defendant,  from  suc«, 
ceeding  to  any  preferment^  benefit,  or  advantage 
whatever,  he  may  maintain  an  action  for  the  spe- 
cial damage.  ^ 

•  See  Saville  v.  Roberts.  1  Salk.  13.  4  Cp.  9  to.  56/t>.^ 
1  RoU.  Abr,  112. 
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As,  if  a  patron  *  intend  to  present  a  divine  to  a 
benefice,  and  the  defendant  say  of  him,  ^^  He  is  a^n 
heretick,  or  a  bastard  ;^'  for  wiiich  reason  the  pa- 
tron refuses  to  present  bim,  and  he  loses  his  pre*;* 
ferment,  an  action  is  maintainable^ 

So,  if  the  defendant  say  of  a  candidate  for  an 
<  A       C^office,  that  he  is  an  ig^norant  man  and  unfit  for  the 
y    /  blace,  by  means  of  which  he  Mk  it,  an  action 

A'^^^.     liest  '^ 

^         l/     '     So,  where  a  servant  or  bailiff  is  prevented  from 

getting  a  place  J. 

Loss  of  marriage  seems  to  have  been  always 
considered  as  a  temporal  damage  §,  although  the 
words  themselves  have  imputed  matter  of  mere 
spiritual  cognizance. 

In  Matthews  v.  Crass  ||,  which  was  an  action  for 
words,  occasioning  loss  of  marriage ;  after  verdict 
for  the  plaintiff,  it  was  urged,  on  motion  in  arrest 
of  judgment,  that  this  was  the  first  case  where  loss 
of  marriage  was  ever  laid  for  words  spoken  of  a 
man,  and  therefore  was  not  warranted  by  Ann 
Davis's  case^.   But  the  court  conceived  it  to  be 


•  4  Co.  16. 

f  March.  Rep.  pi.  217.     1  Buls.  138, 
}  Shepp.  Coll.  192. 

I  pavis  V.  Gardiner.  4  Co.  I6.  Poph.  36.  \  Roll.  Rep. 
34,  35.  109.  Mo.  409.  Cro.  Car.  155.  Case  of  Sir  C, 
Gerald's  bailiff.    Bull.  N.  P.  7. 

II  Cro.  Jac.  323. 

%  4  Co.  11.  vide  infra. 
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immaterial,  in  case  of  loss  gf  marriage,  whether  the 
plaintiff  is  a  man  or  a  woman. 

In  order  to  support  an  action  grounded  upon  the 
loss  of  marriage,  it  is  necessary  for  the  plaintiff  to 
allege  and  prove  that  a  marriage  with  some  spe- 
cific person  "j*  was  in  contemplation,  and  was  hin- 
dered  by  the  speaking  of  the  words. 

The  necessity  of  proving  a  specific  loss,  falls  with 
peculiar  hardship  upon  unmarried  females,  who 
are  thereby  frequently  debarred  from  maintaining 
actions  for  imputations  most  unfounded  and  inju- 
rious. In  no  other  case  can  it  be  more  fairly  pre- 
sumed that  the  scandal,  if  believed,  will  produce 
detriment,  than  where  an  unmarried  female  is 
charged  with  incontinence ;  and  therefore,  in  no 
other  case  is  the  plaintiff  better  entitled,  in  reason 
and  good  sense,  to  the  benefit  of  that  presumption, 
in  order  to  obtain  a  remedy  for  the  scandal,  and, 
which  is  of  infinitely  more  importance,  an  oppor^ 
tunity  of  fairly  meeting  apd  rebutting  the  ca- 
lumny. ^ 

No  species  of  slander  can  be  more  cruel  and 
malicious  in  its  origin,  none  more  pernicious  in 
its  cobsequences ;  yet,  unless  some  specific  da- 
mage can  be  proved,  or  the  charge  be  committed 
to  writing,  the  suffering  party,  whose  peace  of 
mind  is  destroyed,  and  prospects  ruined,  has  no 

t  1  Roll.  36.  ].  15.     1  Com.  Dig.  tit.  Defam,  D.  30. 
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appeal  but  to  courts^  whofte  powem^  fimited  m 
they  are,  to  the  infliction  of  peoanoe  for  the  BpU 
ritual  beng/li  ^f  the  wrongdoer ^  can  administer  no 
substantial  relief  or  protection  to  the  pmrtywrangmi. 

Yet  it  is  this  very  jurisdiction  of  the  ecclesiw* 
tical  courts,  which  has  frequently  been  assigned  as 
a  reason  (though  surely  an  inadequate  one)  why 
the  temporal  courts  should  not  interfeve  to  ^ve  a 
remedy  in  damages. 

It  has  been  said,  that  were  the  courts  of  law  in 
such  cases  to  entertain  an  acdon,  it  woold  be 
productive  of  baTdship  to  the  defendant,  who 
would  be  twice  punished  for  the  same  offsnee,  by 
an  award  ^f  damages  in  the  temporal,  and  fay  tiie 
infliction  of  penance  in  the  spiritnal  court. 

Tbis  reasoning  is  evidently  ftllacious :  if  a  nmn 
ce«itriv«,  by  one  and  the  same  act,  to  ofibnd  against 
r^igion,  and  to  do  a  eerious  temporal  injury  to  his 
neighbour ;  though  the  act  be  on«  and  the  same, 
it  unites  and  comprehends  offences  wholly  distinct^ 
and  it  is  absurd  to  say  that  the  spiritual  offence 
slndl  protect  the  ofiender  fmm  conseqoencn  mere* 
ly  temporal,  and  that,  by  rendering  himself  liable 
to  a  trifling  penance,  he  shall  rid  himself  of  a  load 
of  temporal  responsibility. 

The  objection,  to6,  &lsely  assumes,  that  the 
payment  of  damages  is  in  the  nature  of  punisik* 
ment ;  by  the  law  of  England,  the  amount  of  da- 
iQages  ia  in  all  cases  to  be  measured  by  the  tern* 
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pcvral  ptejudiee  ftustained  by  the  plaintifi;  and  they 
are  awarded  without  any  regard  to  the  penal  cor* 
ruction  of  the  defendant,  or  the  reformation  of  his 
fdanDefa;  the  reason,  at  all  events,  is  a  strange 
one  to  have  weighed  in  a  court  of  law,  whose  re- 
corda  abound  with  cases,  which  prove,,  that  for  the 
same  act  a  person  may  be  both  civilly  and  crimi- 
nally responsible.         . 

Such,  however,  is  the  law  upon  this  pointi 
though  formerly  much  doubt  was  entertained 
upon  it. 

In  Ann  I>avb's  ease^,  the  plaintiff  declared  that . 
she  was  a  virgin  of  good  fame,  &c.  and  that  one 
Anthony  £lcock,  citicen  of  London,  of  the  substance 
of  jCSOOO,  desired  her  for  his  virife,  and  had  there- 
on conferred  with  John  Davis  her  father,  and  was 
ready  to  conclude  it,  when  the  defendant,  know- 
itsf  the  premises,  but  intending  to  injure  the  said 
Ann,  and  to  obstruct  the  said  Anthony's  pro- 
ceedings, published  of  the  said  Ann  these  words : 
*^  I  know  Davis's  daughter  well,  she  dwelt  in 
Cheapside,  and  there  was  a  grocer  there  that  did 
get  her  with  child ;''  by  which  the  said  Anthony 
refused  to  take  her  to  wife. 

After  verdict  for  the  plaintiff,  it  was  moved  in 
in  arrest  of  judgment,  that  the  words  were  not  ac* 
tionable,  because  the  defamation  was  spiritual. 
But  it  was  resolved  by  the  whole  couit^  .that  the 
adaoB  wni  flMUBtoki«ble : 

•  4  Co.  16, 
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1.  Because,  if  the  woman  had  a  bastard,  she 
was  punishable  by  the  statute  of  18  Eliz.  c.  3. 

2.  That  if  the  defendant  had  charged  her  barely 
with  incontinence,  the  action  would  have  been 
maintainable,  since  the  ground  of  the  action  was 
temporal,  namely,  that  she  was  defeated  of  her 
marriage.  y 

But  in  subsequent  cases*,  the  first  of  the  rea- 
sons given  in  Ann  Davis's  case  was  denied  to  be 
law ;  and  it  was  said,  that  the  sole  reason  on  which 
the  judgment  rested  was  the  loss  of  marriage. 

In  Baldwin  and  his  wife  v.  Flower  f,  it  was  held, 
that  an  action  lay  for  calling  the  wife  *^  whore,''  be- 
cause, by  such  means,  she  might  lose  the  commu- 
nication and  society  of  her  neighbours. 

In  Medhurst  v.  Balaam:^,  the  plajntifif  declared 
she  bad  several  suitors  to  marry  her;  and  that 
the  defendant  said  of  her,  '^  She  is  with  child, 
and  hath  taken  physic  for  it ;''  by  which  she  be- 
came in  disgrace,  and  lost  the  society  of  her  neigh- 
bours. And  it  was  adjudged  that  the  action  lay, 
though  no  loss  of  marriage  was  alleged. 

This  has,  however,  been  overruled  in  a  variety 
of  cases  §. 

In  Ogden  v.  Turner  ||,  Holt  C.  J.  observed,  "  To 

*  1  Lev.  261.     Sid,  $97.     Vent  4. 

t  3  Mod.  130. 

J  1  Vin.  Ab.  393.  pU  7.    Sid.  397. 

S  1  Lev.  261.    2  Keb.  451.    1  Sid.  S96.    Lord  Ray.  10Q4« 

II  Holt.  R.  40. 
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say  of  a  young  woman  that  she  had  a  bastard,  is  a 
very  great  scandal,  and  for  which,  if  I  could,  I 
would  encourage  an  action  ;  but  it  is  not  action- 
able, because  it  is  a  spirkual  defamation,  punish- 
able in  the  spiritual  court/' 

In  Byron  v.  Ernes*.  A  young  unmarried  woman, 
had  been  charged  with  gross  incontinency.  After 
a  verdict  for  the  plaintifif,  it  was  moved,  in  arrest  of 
judgment,  that  the  words  were  not  actionable,  be- 
cause they  were  of  spiritual  cognizance,  and  that 
no  temporal  loss  had  accrued;  that  to  say,  ^'  a 
woman  has  a  bastard,'*  was  never  actionable  be- 
fore the  statute  for  the  provision  of  bastard  chil- 
dren ;  and  that,  since  the  statute,  it  had  never 
been  held  actionable  but  where  the  party  had  been 
brought  within  the  penalty  of  the  statute,  which 
is  only  where  the  bastard  becomes  chargeable  to 
the  parish  ;  that  these  words  were  most  scandalous 
of  a  young  woman  ;  and  that,  had  it  been  res  nova^ 
perhaps  an  action  would  have  lain,  but  that  there 
were  many  authorities  to  the  contrary.  That  it 
was  a  crime  of  which  the  spiritual  court  had  conu- 
sance, and  could  censure ;  and  that  it  was  not  rea- 
sonable that  the  party  should  be  liable  to  eccle- 
siastical censure  and  an  action  too,  on  which  ac- 
count Ann  Davis's  case  had  been  often  shaken, 
and  judgment  was  given  for  the  defendant. 

•  12  Mod.  106.    3  Will.  3. 
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^  For  similar  words  in  Greaves  v.  Blancbet^,  ju^g* 
meot,  after  verdict  for  the  plaintiff,  was  arrestad^ 
the  court  observing,  that  they  could  not  overthrow 
so  many  authorities,  and  that  the  reason  waa',  that 
fornication  was  a  spiritual  oflfence,  and  that  no  ac* 
tion  lay  at  Common  Law  for  what  the  Common 
law  took  no  notice  of. 

In  the  above  case  ft  the  court  said  also,  that  if 
it  were  res  novd^  it  were  reasonable  to  make  the 
words  actionable,  for  no  greater  misfortune  can 
beial  a  young  woman,  whose  welUdoing  depends 
upon  her  having  a  good  husband,  than  to  be  re-r 
puted  a  whore ;  but  the  authorities  are  too  many 
and  great  to  run  counter  to  them,  the  reason  of 
them  is,  that  fornication  is  a  spiritual  offence,  not 
punishable  at  Common  Law,  and  an  action  shall 
not  lie  for  charging  one  with  an  offence  of  which 
the  law  takes  no  notice,  without  special  damages ; 
and  if  Ann  Davis's  case  had  been  pursued  as  it  bad 
b^eii  contradicted,  it  would  do. 

From  these  and  many  similar  authorities,  it 
appears,  that  the  judges  have  long  ago  felt  tbem«> 
sblves  overpowered  with  the  number  of  the  de^ 
cisions  upon  this  point,  constantly  regretting  that 
they  were  no  longer  at  liberty  to  determine  <fif« 
ferently. 

•Salk.  695.    6  Mod.  us.  | 

•  t  6  Mod.  148. 


Before  tbi»  &ubje€t  is  dismissed,  it-may  be  proper 
to  remark,  that  ip  the  old  decisions  u.pon  thit 
point,  the  only  question  contemplated  seems  to 
have  been,  whether  the  words  c^  in^ontinency  ^ 
were  actionable,  as  imputing  a  crimen  and  it  doe^ 
not  appear  to  have  been  much  conudeced,  whether 
they  were  not  actionable  on  the  broad  plain  grmmd 
that  they  immediately  tend  to  hinder  the  plaintiff^s 
advancement  in  life  by  an  advantageous  marriage. 

It  may,  perhaps,  be  too  late  to  contend,  that  the 
pkintiff  is  entitled  to  recover  upon  this  general 
principle;  the  courts,  however,  have  manifested  a 
desire  to  administer  every  relief  in  their  powei;  to 
plainti&  of  this  description,  so  that  the  most  tri- 
fling loss  sustained  in  consequence  of  such  skin- 
der,  as  of  a  dinner,  or  other  hospitable  but  gra- 
tuitous entertainment  t,  will  entitle  the  party  to 
bor  action. 

And,  in  general,  wherever  a  person  is  prevented 
by  the  slander  from  receiving  that  which  would 
otherwise  have  been  conferred  upon  him,  though 
gratuitously,  the  special  damage  will  support  an 
action.  As  where,  in  consequence  of  a  charge  of 
incontinence,  a  dissenting  preacher  was  prevented 
from  preaching:]:  and  receiving  voluntary  donations 
from  his  congregation. 

*  See  the  first  resolutioD  in  Abb  Davis's  esse,  4  Coke  ]6« 
f  Moore  v.  Meagher  ia  Error,  1  Tavi.  99. 
%  Hartley  v.  Herriog*    S  T,  R«  130. 
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*  S6,  the  loss  of  particular  customers  by  a  trades* 
man  is  an  actionable  special  damage. 

f  And  it  is  iipmaterial  in  such  case,  whether  the 
words  relate. to  bis  business' or  otherwisCi 

A  mere  apprehension  of  ill  consequences  cannot 
constitute  a  special  damage ;  so  that  it  has  been 
held  insufficient  for  the  plaintiff  to  allege,  that  in 
consequence  of  the  words,  discord  happened  be- 
tween him  and  his  wife{,  and  be  was  tn  danger  of 
a  divorce. 

Or,  to  allege  that  the  plaintiff  §  was  exposed  to 
her  parent's  displeasure,  and  in  danger  of  he\vig  pot 
out  of  their  house. 

Or,  to  say  he  lost  the  affection  of  his  mother  ||, 
who  intended  him  ^100. 

3.  Haw  must  the  special  duniage  be  connected  with 
the  slander^  to  constiltUe  a  ground  of  action  1 

It  was  said  by  Holt,  C.  J.  that  ''At  Common 
Law,  if  a  man  do  an  unlawful  act,  he  shall  be 
answerable  for  the  consequences,  especially  where 
the  act  is  done  with  the  intent  that  consequen-' 
tial  damage  shall  follow  ^.^ 

•n 

♦  Barron  v.  Gibson,  Lord  Ray.  S31.  Str.  sm.  Bnll.N.  P.95 
I  Lev.  i4(k  ;  * 

t  I  Lev.  140. 
1  1  Roll.  34. 

I  Barocif  v.  BrtidddU  1  Lev.  26L  .    Y.  ,/;.  .,, 

II  Car.  1.     1  Com.  Dig.  tit.  Defam.  D.  30. 

%  Ld.  Ray.  480. 
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But. it  18  Dot.  essential  that  the  damage. should 
be  the  necessary  and  inevitable  consequence  of 
the  slanderous  words  ;  it  is  sufficient,  for  instance, 
if  they  impose  upon  the  plaintiff  a  violent  and  ur- 
gent motive  for  incurring  expense. 
...In  the  case  of  Peake  v.  Oldham  *,  Lord  Mans- 
.field  expressed  an  opinion,  that  the  expense^.of 
an  jaquest  incurred  by  a  plaintiff,  who  had  been 
wrongfully  accused  of  murder,  might  be  considered 
as  special  damage. 

The  rjule  appears  to  be,  that  the  damage  miLst  be 
ihe  mere^  naiaralj  and  wimediate  consequence  of  the 
wrongful  act.  .■''    ^• 

The  I  defendant  asserted,  that  the  plaindff  had 
cut  his  master's  cordage  f;  upon  which  the  master 
discharged  him,  though  under  an  angageilient  to 
•employ  him  for  a  term.  It  was  held  by  the  court, 
that  the  discharge  was  not  a.ground,of  action ;  that 
tthe  special  damage  must  be  the  natural  and -legal 
consequence  of.  the  words 'spoken ;  and  that  the 
defendant  was  no  more  answerable :  for  the  did* 
.charge,  than  if,  in  consequence  of  the  words,  other 
persons  had  assaulted  and  thrown  the  plaintiff  into 
nn  horse-pond<. 

The  damage  ihust  be  attributable  wholly  to  the 
words ;  so  that,  where  the  reason  of  a  person's  re- 
fusing to  employ,  the  plaintiff  was  founded^  j^xri^ 
oa  the  defendant's  words,  and  partly  on  the  cir- 

^  Cowp.  277.  t  Vicars  y.  Wilcocks,  8.5*^9t,"l. 
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comstance  of  his  haviag  been  previously  discfaaiged 
by  anotber  master,  it  was  held  that  no  action  was 
mainttainable  *. 

And  it  seems,  that  in  general  t»  where,  in  conse- 
quence of  the  words,  a  third  person  has  refused  to 
perform  a  contract  previously  made  with  the  plain- 
tiff, and  which  he  was  in  law  bound  to  perform, 
no  action  is  maintainable ;  for  the  plaintiff,  in  such 
case,  is  entided  to  a  compensation  for  the  non» 
performanceof  the  contract;  and^jyere  he  allowed 
to  maintain  his  action  ^r  the  slander,  he  would  re- 
ceive adouble  compensation  for  the  same  injury : 
first,  against  the  author  of  the  slander ;  and  se- 
condly, against  the  person  who  had  refused  to  per- 
form his  agreement. 

This  legal  difficulty  may,  in  some  instances,  be 
productive  of  hardship  to  the  plaintiff:  he  may  re- 
sort, it  is  true,  to  his  legal  remedy  against  the  per- 
son refusing  to  perform  his  contract ;  but  this  can 
scarcely  be  considered  as  a  full  and  real  compensa- 
tion to  the  party,  who,  by  the  defendant's  wrong- 
ful act,  has  had  a  benefit  in  possession  wrested  from 
him,  and  converted  into  a  bare  legal  right. 

The  defendant  X  having  libelled  a  performer  at  a 
place  of  public  entefteinment,  she  refused  to  sing, 
and  the  proprietor  brought  his  action  on  the  ground 
of  special  damage,  alleging  that  his  oratorios  had,  in 

*  s  East,  1. 

t  2  Bot.  k  Pall.  S84.     8  East,  1. 

X  I  Esp.  R.  48. 
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consequence  of  her  absence,  been  more  thinly  at- 
tended. But  it  was  held,  by  the  learned  judge 
i¥ho  presided  at  the  trial,  that  the  injury  was  too 
remote;  that  if  the  performer  was  really  injured,  an. 
action  lay  at  her  suit;  and  that  it  did  not  appear 
but  that  her  refusal  to  perform  arose  from  caprice 
or  indolence. 

The  plaintiff  having  once  recovered  damages  in 
an  action  for  words,  cannot  afterwards  recover 
an  ulterior  compensation  for  any  loss  subsequently 
resulting  from  the  same  words  *.  Where  the  plain- 
tiff f,  knowing  the  defendant's  sentiments,  pro- 
cures the  publication  of  that  from  which  damage 
results,  he  will  not  afterwards  be  at  liberty  to 
ascribe  his  loss  to  the  defendant's  act,  but  be  con- 
sidered as  the  voluntary  author  of  the  mischief 
which  follows. 

*  Bull.  IS.  P.  7.  t  3  B.  &  P.  592.    6  Esp.  R.  15. 
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CHAPTER  VIII. 


OftheDefefidanfsWrong. 

Having  thus  considerecl  the  nature  aiid  quan^ 
tity  of  the  damage  which  the  plaintiff  must  have 
sustained,  to  entitle  him  to  a  legal  compensation, 
the  iiext  question  for  inquiry  is,  When  shall  the  act 
of  communicaiion  he  deemed  a  wrong?  Since,  as 
has  already  been  seen*,  it. is  the  connection  of 
the  plaintiff's  loss  with  the  defendant's  wrong  f , 
which  renders  the  title  to  a  remedy  by  action  com- 
plete. The  wrongful  act  of  the  defendant  is  com- 
pounded, 

,  1.  Of  the  mere  mechanical  means  by  which  the 
communication  is  effected. 

2.  Of  the  malicious  intention  with  which  it  is 
made. 

In  order  to  support  an  action,  it  is  of  course 
^i&M^  Jt^t^    essential  that  the  slanderous  matter  should  te  con- 
veyed to  the  mind  of  a  third  person,  or,  in  tech-' 
nical  language,  should  be  published,  for  otherwise 
.no  detriment  can  have  accrued  from   the  jriaiP:? 

*P.  15. 

t  1  Com.  Dig.  tit  Action  on  the  Ca»e.  B.  1. 4  T.  R.  141. 
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act;  but,  with  the  eicception  of  the  case  of 
libel,  the  means  of  publication  are  indifferent,  and 
do  not  affect  the  relevancy  of  the  action. 

In  the  case  of  libel,  it  is  sufficient  if  the  defend- 
ant be  the  partial  instrument, of  communication,  . 
either  by  .assisting  in  its  original  construction  or 
subsequent  promulgation ;  since,  if  one  party  were 
to  dictate,  a  second  to  write,  and  a  third  to  distri- 
bate  wfitten  or  printed  slander,  the  plaintiff  woukl 
be  left  without  remedy,  unless  each  of  these  par- 
ties were  to  be  considered  as  responsible  for  the 
whole  efibct  produced. 

The  subject  of  publicafion  will  bereaft<^r  be  dis- 
cussed as  a  matter  of  evidence ;  assuming  thereTbre 
for  the  present,  that  some  publication  *  has  been 
niade  to  a  third  person,  with  the  defendant's  know- 
ledge^ and  through  his  procurement,  the  next  point 
for  consideration  is^^ 

The  maScimis  inienti&n  with  which  he  pub- 
lished. 

The  characteristic  of  wrong,  in  these  cases,  is, 
the  wilful  design  and  intention  of  the  defendant  to 
injure  the  object  of  his  publication. 

Every  definition  of  the  subject  matter  of  an  ac- 
tion for  slander,'  to  be  found  in  the  books  of  re- 
poTts^  or  elemenfary  writers,  includes  malice  as. 
an  essential  ingredient ;  whence  it  may  be  laid 
down  as  a^  general  position,  that  whenever,  a  Lda-> 
mage,   of  the  nature  described  in  the  preceding 

*  See  BaTdwio  v.  Elphinstone^  Bl.  Rep.  1037* 
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chapters,  results  from  a  malicious  intentiou  on  the 
part  of  the  publisher,  an  action  is  maintainable. 

.There  is,  however,  a  distinction  between  malice, 
when  used  in  the  strict  legal  sense  of  the  word,  as 
the  characteristic  of  the  defendant's  Wrong,  and 
as  understood  in  its  moral  and  more  popular  accep* 
tation. 

In  the  latter  sense,  malicious  slander  consists 
in  ^^  *The  relating  either  truth  or  falsehood  for  the 
purpose  of  creating  misery  .'* 

But  the  law,  from  reasons  of  policy,  in  many 
instances,  presumes  conclusively  that  the  inten- 
tion of  the  party  was  innocent,  or  at  least  will  bot 
suffer  his  motives  to  be  quc^stioned  in  an  action  for 
slander. 

And  this  happens  where  he  is  acting  under  the 
immediate  sanction  of  the  law,  in  the  performance 
of  some  public  or  private  duty ;  in  such  cases,  he 
may  publish  that  which  is  detrimental  to  another, 
either  from  a  sense  of  duty,  or,  as  is  very  possible, 
may  take  advantage  of  his  situation  for  the  purpose 
of  mischief  and  vexation.  Now,  though  the  moral 
offence,  which  depends  merely  upon  the  malicious 
intention,  cannot  be  extenuated,  but  is  rather 
aggravated  by  the  selection  of  such  an  opportunity 
for  effecting  mischief,  yet  the  law,  on  account  of 
the  inconveniences  and  perplexitkv  which  would 
arise  from  inquiring  in  such  cases,  into  the  real 

*  Palcy*»  Pbilowpby,  Vol.  I.  p.  986. 


motives  by  which  the  party  was  inflaenced,  pro- 
hibits such  investigation,  and  will  not  permit  the 
act  to  be  attributed  to  any  other  origin,  than  the 
profjer  and  conscientious  one  suggested  by  the 
situation  of  the  defendant. 

Were  erery  malicious  and  oppressive  act  to  be 
considered  illegal,  the  law  would  be  very  agi^e- 
i^le  to  the  theorist,  but  utterly  unfit  for  the  prae-' 
tiea}  purposes  of  society,  on  account  of  the  mfinite 
perplexity  and  uncertainty  which  would  oceor  in 
distinguishing  between  bad  and  good<  aaotiTes, 
where  the  act  done  might  arise  from  either  source. 
The  secret  purpose  of  a  man's  heart  is  of  too  difficult 
aseertainment  to  be  made  the  general  criterion  of 
l^al  right  or  wrong ;  and  hence  it  is  that  the  law, 
wliiek  mast  resort  to  more  plain  and  certain  evi- 
dence, on  which  it  may  found  more  precise  pve- 
scriptions,  may  not  unirequently  beccnne  the  in- 
strument of  oppfession.  For  eHsanple :  where  a 
creditor,  ftoBi  motives  of  malice  and  revenge,  and 
net  with  a  view  to  his  legal  remedy,  deprives 
debtor  of  liberty ;  as  a  matter  of  conscience  the 
is  criminal  and  unjustifiable;  yet  it  must  be 
sanctioned  and  tolerated  by  the  law,  in  order  to 
areid  consequences  most  pernicious  and  absurd ; 
for  were  it  otherwise,  a  man^s  security  for  his 
debt  would  depend  on  the  temper  and  dispositien 
ef  his  mind,  upon  his  motive  fop  becoming  a 
ereditor  in  the  flirst  instance,  and  his  reasons  for 
enfofoing  his  eiaitt  ip  the  second ;  and,  however 
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pure  his  intention,  he  might  bd  deterred  frcttd  pro* 
ceeding,  by  the  apprehension  of  being  involved  in 
litigation,  upon  a  suggestion  of  malice,  by  hisadv^iv 
sary. 

And  the  same  kind  of  reasoning  is  applicable  to 
the  case  of  slander :  it  Would  frequently  lead  to  too 
nice  and  critical  an  investigation,  to  inquire  whe-,' 
ther  a  person,  who  published  words  in  the  course 
of  performing  a  public  duty,  was  actuated  by  ma-; 
liceaod  ill-will,  or  by  conscientious  motives;  and 
much  inconvenience  would. arise,  were  persons  to 
be  deterred  from  the  pierformance  of  public  duties, 
or  from  a  fair  prosecution  of  their  claims,  by  the 
apprehension  of  the  liabilities  and  danger  to  which, 
they  exposed  themselves. 

In  an  action  for  slander,  the  defendant's  malice 
is  immaterial, 

1.  Where  the  imputation  is  true;. 

3.  Where  the  publication  is  made  in  the  regular 
course  of  parliamentary  or  judicial  proceedings; 

3.  Where  9uch  proceedings  are  faithftilly  .re« 
ported. 

In  such  cases,  the  law,  considering  the  benefit 
which  society  derives  from  the  exposure  of  vil- 
lainy, or  rather,  perhaps,  the  impropriety  of  a  per- 
son's recovering  damages  in  d  proceeding  tainted 
with  his  own  misconduct ;  the  necessity  of  se- 
curing those  who  have  public  duties  to  perform,  or 
private  claims  to  enforce,  from  the*  apprehension 
(ind  fear  of  collateral  consequences,  and  (he  ad- 
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vantages  derived  from  the  publicity  of  parliamentary 
or  judicial  proceedings,  will  not,  however  malicious 
and  reprehensible  the  defendant's  intention  may,  in 
fact)  have  been,  allow  his  motives  to  be  questioned 
in  an  action  for  the  scandal.   . 
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CHAPTER  IX. 


Where  the  Imputation  is  true. 

W^HERE  the  defendant  has  asserted  no  more 
than  is  true,  the  consequent  damage  is  immaterial, 
since  the  law  will  not  allow  the  plaintiff  to  attri- 
bute his  loss  to  the  defendant's  act,  for  the  pur- 
pose of  obtaining  a  compensation  by  action. 

Sir  William  Blackstone*,  in  his  Commentaries, 
seems  to  consider  the  defendant's  exemption  in 
this  instance  as  extended  to  him  in  consideration 
of  his  merit  in  having  warned  the  public  against 
the  evil  practices  of  a  delinquent.  He  says,  that 
it  is  damnum  absque  injuria^  intimating  that  the 
act  of  the  defendant  does  not  constitute  a  wrong 
in  its  legal  sense ;  and  then  proceeds  t6  observe^ 
that  this  is  agreeable  to  the  reasoning  of  the  civil 
law,  '*  Eum  qui  nocentem  infamat  non  est  aiquum 
et  bonum  ob  earn  rem  condemnari^  delicta  enim  no^ 
centium  eognita  esse  oportet  et  expedit.^^  Notwith- 
standing this,  there  seems  to  be  some  difficulty  in 
supporting  this  justification,  on  the  ground  that  the 
defendant's  act  is  not,  in  contemplation  of  law,  a 

^  3  BK  Com.  125. 
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wrofigr,  since,  as  will  be  seen,  it  is  considered  as  such 
in  the  criminal  proceeding,  and  if  the  act  be  justifia- 
ble because  it  confers  a  public  benefit,  tt  must  be 
so  to  all  legal  purposes;  for  it  would  savour  too 
much  of  paradox  to  say,  that  in  respect  of  an  indi- 
vidual claiming  a  private  compensation,  the  act  is 
innocent,  because  it  is  beneficial  to  the  public, 
but  that,  in  relation  to  the  public  so  benefited,  the 
same  act  is  wrongful.  It  may,  therefore,  be  more 
consistent  to  consider  the  plaintiff  as  having  ex- 
cluded himself  from  the  protection  of  the  courts 
by  his  own  misconduct,  than  to  attribute  the 
exemption  to  any  merit  appertaining  to  his  ad- 
versary. 

When  a  plaintiff  is  really  guilty  of  the  offence 
imputed,  he  does  not  offer  himself  to  the  court  as 
a  blameless  party  seeking  a  remedy  for  a  malicious 
mischief,  his  original  misbehaviour  taints  the  whole 
transaction  with  which  it  is  so  closely  connected, 
and  precludes  him  from  recovering  that  compen- 
sation to  which  an  innocent  person  would  be  en- 
titled. 

That  the  truth  was  a  good  justification,  does  not 
appear  to  have  been  doubted  in  the  case  of  words 
spoken ;  in  respect  of  an  action  for  libel,  indeed, 
the  contrary  has  been  maintained ;  but  the  autho- 
rities upon  this  point,  which  are  very  scarce,  seem 
to  preponderate  much  in  favour  of  th^  justifica- 
tion. 
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In  the  case  of  the  King  v*  Roberts  *,  Lord 
Hardwicke,  C.  J.  is  said  to  have  thus  expressed 
himself  on  a  motion  ^or  an  uiformation  against  the 
defendant:  ^^  It  is  said,  that  if  an  actiion  were 
brought,  the  fact,  if  true,  might  be  justified;  but 
I  think  that  is  a  mistake,  sucli  a  thing  wi^s  never 
thought  of  in  the  case  of  Harman  v.  Delany  f*  ^ 
never  heard  such  a  Justification  in  an  action  for  a 
fibeleven  hint#dat,  theJavristoo  careful  in  dis- 
countenaqciAg.  such  practices;  all  the  favour  that 
I  know  truth  affords  in  such  a  case  is^  that  it  may 
be  shewn  in  mitigation  of  damages ;  and  of  the  fine 
in  an  indictment  or  ioibrination.^' 

And  in  another  case,  it  was  said  by  Lee,  C.  3.% 
(upon  the  trial  of  the  defendant  upon  an  informa- 
tion), that  it  had  always  been  holden  that  the  truth 
of  a  libel  could  not  be  given  in  evidence  by  way  of 
justification ;  because,  where  the  person  chargied 
with  any  crime  is  guilty,  he  ought  to  be  proceeded 
against  in  a  legal  course,  and  not  reflected  upoft  in 
such  a  manner.  In  the  King  v.  Bickerton  §,  the 
Chief  Justice  II  observed,  (upon  a  motion  for/a  cri- 
minal information),  that  though  truth  be  no  justi- 

4 

*  B.  R.  M.  and  6.  3.  MSS.       3  Bac.  Ab.  455.       Dig- 
Law  Lib.  16.    Sel.  Ni.  Pri.  Ist  Edit  929. 

t  Str.  sgs. 

t  Sel.  Ni.  Pri.  I8t  Ed.  p9p.  ,   . 

S  Str.  49S. 
II  Sir  J.  Pratt. 
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fieAioo  for  a  ]ibel»  as  it.  is.  for  defamatory  words, 
yet  it  would  be  sufficient  cause  to  prevent  the  ex- 
traordinary interposition  of  the  court.* 

•  In  the  two  last  cases,  the  dicta  of  the  learned 
Judges  cannot  but  be  understood  as  spoken  with 
reference  to  the  criminal  proceeding  before  them, 
and  therefore  as  no  authorities  in  respect  of  an  ac* 
tion. — On  the  other  hand,  Hobart,  C.  J.  in  the 
case  of  Lake  v.  Hatton*,  said,  that  a  libel,  though 
the  contents  be  true,  may  be  justified  in  an  action 
upon  the  case. 

*  And  Holt,  C.  J.  laid  it  down  expressly,  that 
^^  A  man  ^  may  justify  in  an  action  for  words  or 
for  a  libels  otherwise  in  an  indictment.^' 

In  the  case  of  J.  Anson  v.  Stuart  ^,  the  truth 
was  pleaded  in  bar  of  the  action  for  written  slan- 
der, and  no  objection  was  made,  or  exception 
taken,  eithec  by  the  court  or  the  plaintiff^s  coun- 
sel, to  the  defendant's  right  to  avail  himself  of  a 
defence  of  that  nature. 

'  Sir  William  Blackstone  seems  to  have  been  of 
opinion,  that  the  truth  was  a  good  justification 
in  case  of  an  action  for  libel ;  since,  after  assert- 
ing that  it  is  a  good  defence  in  case  of  slander 
spoken  §,  he  adds,  '^  What  was  said  with  regard 
to  words  spoken,  will  also  hold  in  every  particular 

♦  Hob.  Rep.  953. 
t  1 1  Mod.  99. 
J  1  T.  R.  748. 

§  3  BU  Com.  135. 
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with  regard  to  libels  by  printiog  or  writiag^  and 
the  civil  actions  consequent  thereupon*. 

With  respect  to  an  action  for  Scandalum  MMg^ 
natum,  it  was  resolved  in  the  £arl  of  Northamp- 
ton's case  |,  that  *'  the  publishing  of  false  ru- 
mours,  either  concerning  the  king  or  of  the  high 
grandees  of  the  realm,  was  in  some  cases  punish- 
able by  the  Common  Law ;  but  of  this  were  divers 
opinions.  Yet  it  was  resolved  in  general,  that 
touching  the  matter  and  quality  of  the  words,  that 
they  ought  to  he  false  and  horrible/' 

North,  C.  J.  X  was  of  opinion,  that  pnder  the 
statute,  the  defendant  could  not  justify  in  an  ac* 
tion  for  scandalum  magnatum.  But  both  Atkins 
and  Scrogga,  justices,  thought  differently ;  and  the 
latter  held,  that  the  words  in  the  principal  case 
might  have  been  justified  by  shewing  the  special 
matter  either  in  pleading  or  evidence. 

And  in  Lord  Cromweirs  case  §,  the  defence  in 
such  an  action  seems  to  have  been  considered  on 
the  same  footing  with  a .  common  action  for  slan- 
der. The  general  rule,  therefore,  seems  to  be,  that 
in  action  for  words,  their  truth  is  a  good  justifica* 

tion. 
The  plaintiff  was  charged  as  accessary  to  a  fe- 

*  See  also  9  Wood.  182;  3  Bl.  Com.  125,  Utfa  ed.;  and 
Se1wyn*8  Ni.  Pri.  Ist  ed.  929* 
t  12  Rep.  133. 
%  2  Mod.  f50. 
§  4  Co.  13. 
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loQy,  the  principal  having  been  acquitted ;  and  it 
was  held  competent  for  the  defendant  to  go  into 
OTidence  to  prove  his  guilt,  because  what  had 
passed  between  others  could  nqt  affect  him. 

Where  *  the  words  imputed  a  charge  of  mur^ 
der,  for  which  the  plaintiff  had  been  tried  and  ac- 
quitted, it  was  held  that  the  defendant  might  j:ua- 
tify  specially,  and  that  the  truth  of  such  plea  might 
be  tried.  And  it  has  been  said,  that  where  the 
defendant  justifies  specially,  by  pleading  the  truth 
of  a  capital  offence  imputed  to  the  plaintiff  f,  on 
such  issue  being  found  against  the  plaintiff,  he  may 
be  put  upon  his  trial  for  the  offence  without  the 
intervention  of  a  grand  j ury • 

The  justification  must  be  pleaded,  and  proved 
with  great  precision.  Thus,  if  the  defendant  tax 
the  plaintiff  with  having  feloniously  stolen  a  sum 
t>f  money,  it  will  be  no  justification  that  the 
plaintiff  had  in  fact  X  stolen  some  other  pereonal 
chattel. 

So,  where  the  defendant  §  said  of  a  counsellor  at 
law,  '*  You  are  a  paltry  lawyer,  and  use  to  play  on 
both  bands/^  The  defendant  justified  as  to  the 
latter  words^  that  the  plaintiff  had  devised  certain 
articles  against  F.  R.  concerning  misdemeanors 
supposed  to  have  been  done  by  him,  and  after- 

•  England  v.  Bourke,  3  Esp.  R.  SO. 
t  3  Esp.  R.  133.    Cook  V.  Field. 
X  Cro.  J.  676. 
S  Cro.  J.  «67. 
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wards  promised  F.  R»  that  be  should. p^t.i^e  qio- 
lested  by  reason  of  the  said  articles ;  and  yet,  o^- 
withstanding,  by  the  procurement  of  others,  .4^e 
plaintiff  endeavoured  :to  prosecute  JF.  JB^.  uppn  the 
said  articles,  before  the  chancelldr  and  cornqnis- 
sioners  of  the  Archbishop  of  Cantei-buiy;'^  and  the 
plea  was  held  bad  on  demurrer. 
'.  No  suspicion,  however  strong,  will  ainouot  to.  a 
justification*. 

Neither  is  commpn  fame  any.  ground  for  justify- 
ing, an  extra-judicial  charge  f.      . 

In  Cuddingtpn  v.  Wilkins:^,  which  was  an  ac* 
tion  for  publishing  these  words  of  the .  plaintiff, 
**  He  is  a  thief  ;'^  the  .defendant  pleaded,  that  the 
plaintiff  had  l^een  guilty  of  stealing  six  sheep.  The 
iplaintiff  replied,  that  after  the  felony,  and  before 
the  publication  of  the  words,  he  had  been  pardoned 
by  a  general  pardon.  Upon  a  demurrer;  this  repii- 
Ication  was  holden.to  be  good,  inasmuch  as  the 
guilt,  as  well  as  the  punishment,  is  taken  away  by 
a  pardon.  And  it  was  held,  that  it  makes  no  dif- 
ference in  such  case,  whether  the  pardon  be  gene- 
ral or  special,  of  which  the  defendant  might  have 
been  ignorant,  for  that  every  person  who  publishes 
slanderous  words  does  it  at  his  peril. 

But  it  was  said,   that  if  he   had   been  con- 


•  Powell  V.  Plunkett,  Cro,  Car.  52. 
t  Hiitt.  13.     Bridlg.  63*    Brownlow,  2. 
X  Hob,  61. 
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victed  and  {^rdoned  afterwards,  it  would  be  other- 
wise. 
^id^tk*  a  pardon  after  a  conviction  of  perjury  will 
not  restore  the  perjured  person  to  his  credit. 

It  has  long  been  settled  f ,  that  the  truth,  if  re* 
lied  upon  ^s  a  justification,  or  even  in  mitigation 
of  damages,  must  be  pleaded.  And  since  the  de- 
gree of  certainty  and  precision  necessary  to  com- 
plete a  justification  of  this  nature  is  inseparably 
connected  with  the  form  and  rules  of  pleading,  fur- 
*  ther  remarks  upon  this  topic  will  be  reserved  for 
the  division  in  which  the  technical  mode  of  fram- 
iflg  the  plea  is  considered. 

•Sid.  93*'  t  Str.  19()0. 


P 
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CHAPTER  X. 


Of  Publications  made  in  the  course  of  ParliaminUury 

or  Judicial  Proceeding$. 

It  may  next  be  considered,  bow  far  a  person  it 
protected  frora^  the  effect  of  words  published  in  tbe 
qourae  of  parliamentary  or  judicial  proceedings. 

Here -a  distinction  naturally  suggests  itself^.  be<^ 
tween  cases  where  a  party  is  by  bw  called  upon  to 
execute  a  public  duty,  and  those  where  bis  act 
is  merely  voluntary.  Under  the  former  diirisioo 
may  be  classed  members  of  either  house  of  parlia- 
ment, and  Judges,  jurors,  and  witnesses,  in  aoy  of 
our  courts  of  justice.  Under  the  latter,  petitioners 
.or  suitors,  their  counsel  and  attornies,  who  kre 
constrained  by  no  legal  obligation  to  apply  for  the 
redress  of  grievances  on  the  behalf  of  themselves  or 
their  clients,  but  who  are  nevertheless  by  law  in- 
vited to  prefer  their  complaints  for  the  purpose^  of 
justice. 

In  the  first  place  ^,  it  seems  that  no  member  of 
either  hou^  is  in  any  shape  responsible  in  a  court 
of  justice  for  any  thing  said  in  that  house,  however 
offensive   ttie  matter  may  be  to  the  fe^ings^  ^^or 


♦ « 


1  Esp.  B.  236. 


detrimental  to  the  interest  of  any  individual  *;  for 
policy  requires  that  those  who  are  by  the  con- 
stitution appointed  to  provide  for  the  safety  and 
welfere  of  the  public,  shouId>  in  the  execution 

• 

of  their  high  functions,  be  wholly  uninfluenced 
by  private  considerations.  Accordingly,  in  such 
cases,  (as  has  been  asserted  by  a  high  authority  f), 
courts  of  law  possess  no  jurisdiction.  But  the  pri« 
vilege  does  not  extend  beyond  the  walls  of  the 
bouse  to  which  the  member  belongs  :  and  a  peer» 
who  publishes :(  libellous  matter  in  the  -piiblTd 
prints,  as  having  constituted  part  of  his  spieecli 
in  pavliament,  is  as  open  to  an  action  or  pro^u* 
tion  as  any  private  individual.  -  ^    "^■* 

The  same  rule,  as  to  impunity,  suggeste'tf  tftirf 
governed  by  similai^  principles,  ap[rfied  t6  jHid^sV 
juried,  and  witnesses,  in  respect  of  any  thing 
published  by  them  in  the  coUrse  of  ajudicialpro* 
ceeding.  •  ' 

Certain  charges  §  having  been  preferred  by  the 
plaintiff  against  an  officer  of  his  own  regiment,  the 

*     I 

*  By  4  Hen.  S«  c.  8.  meitobers  of  parrmment  are  protecte4 
from'  all  charge   against  them  for  any  thing  said  in  either 

And  this  is  farther  declared  in  the  Bill  of  Rights.  1  W.  M. 
ft  3.  c.  2«     See  1  Bl.  C.  164.  ^ 

t  Lord  Kenyoo,  in  the  Kiag  ▼•  Lord  Abingdoa.  1  B9p« 
Rep.  326. 

X  I  Esp,  R.  226, 

I   2.N.  R.  341. 
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court  martial,  after  acquittal,   subjoined  the  fol-, 
lowing  declaration : 

"  The  court  cannot  pass,  without  obeerTatioo, 
the  malicious  and  groundless  accusations  that  have 
been  produced  by  Captain  «I.  against  an  officer 
whose  character  has,  during  a  long  periqd  of  ser- 
vice, been  so  irreproachable  as  Colonel  Stewart's ; 
and  the  court  do  unanimously  declare,  that  the 
conduct  of  Captain  J.  in  endeavouring  falsely  to 
calumniate  the  character  of  his  comnianding  of- 
ficer, is  most  highly  injurious  to  the  good  df  the 
service/^     For  this  the  plaintiff  brought  his  action 
against  Sir  J.  Moore,  the  president  of  the  court 
martial.      Upon  the  trial  of  the  cause  before  Sir 
J.  Mansfield,  C.  J.  it  appeared,  that  the  supposed 
libel  formed  part  of  the  opinion  of  the  court,  de- 
livered by  the  defendant  to  the  Judge  Advocate,  for 
the  purpose  of  being  submitted  to  the  king,  and 
immediately  followed  the  declaration  of  the  opi- 
nion of  the  court  martial. — **  That  he,  the  afore- 
said Colonel  Richard  Stewart,  is  hot  guilty  of  either 
of  the  charges;  and  the  court  do  most  fully  and  ho- 
nourably acquit  him/*  The  plain  tiff  was  nonsuited. 

And  afterwards  a  new  trial  was  refused,  on  the 
ground,  that  the  words  complained  of  formed  part 
of  the  judgment  of  acquittal. 

So  it  is  held,  that  no  presentment*  by  a  grand 

•  Bac.  Ab.  tit.  Libel,  455.  Mo.  62?.  Haw.  P.  C.  c.  73. 
^.  S:  Sffi.also  the  observations  of  the  court  in  Johnson  n  Sot- 
ton,  1  T.  R. 
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jury  can  be  a  Jibel,  not  only  because  persons  who 
are  supposed  to  be  returned  ivitbout  their  .own 
seekiQgi  and  are  sworn  to  act  impartially,  shall 
be  presumed  to  have  proper  evidence  for  what 
they  do;  but  also,  because  it  would  be  of  the  ut- 
most Ul  consequence  any  way  to  discourage  them 
from  making  their  inquiries  with  that  freedom*  and 
readiness  which  the  public  go#d  requires. 

.Several  of  the  authorities  in  the  books  cited  re- 
late  to  cases  of  criminal  prosecution,  but  the  rea« 
sons  and  principles  are  equally  forcible,  when  ap^ 
plied  to acivil  action,  since  the  saine  policy  in  both 
cases  opposes  itself  to  the  calling  in  question  the 
motives  of  the  parties. 

Witnesses^  like  jurors,  appear  in  court  ^  in  obe^ 
dien<ae  to  the  authority  of  the  law,  and  therefore 
iqay  be  considered,  as  well  as  jurors,  to.be  acting 
tn  the  discbarg^  of  a  public  duty ;  and  though 
convenience  requires  that  they  should  be  liable  to 
a  prosecution  for  perjury  committed  in  the  course 
of  their  evidence,  or  for  conspiracy  in  case  of  a 
combination  of  two  or  more  to  give  false  evi- 
dence, they  are  not  responsible  in  a  civil  action  for 
aay  reflections  thrown  out  in  delivering  their  tes- 
timony« 

The  plaintiff  brought  an  action  t  against  one  L«, 
and  the  defendant  being  produced  as  a  witness  at 
the  trial,  gave  evidence   that  the  plaintiff  was  a 

.    ^  ■  • '  •■  -  4 

-«  Sfee'a^Tnst  ^8i    2  RolU  Rep.  198.     Pa!. '144.'    I  Viii. 
A.  387.     Cro.  £liz.  230. 

t  Brownlpw  2.     Harding  v.  Bulinan.     Ha«t.  1 1. 
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^^u^taon  liar^  and  eo  recorded  in  tbie  Star-Cbctin- 
bef ;  by  reasoa  tirfaa:eof  the  jury  gave  tk^  phuBttfi* 
small  damages.  After  verdict  for  the  plaintiff  for 
this  alleged  slander,  it  was  moved  in  arreafof  judg- 
ment;, that  the  action  did  not  lie;  for  if  it  did, 
every  witness  might  be  charged  upon  such  a  aii^- 
gestion,  and  judgment  was  given  for  the  defeo*- 
dsnt*. 

With  respect  to  petitioners  in .  parliameiit,  and 
suitors  or  prosecutors  in  courts  of  law,  it  has  been 
•held,  that  na  proceedings  according  to:  the  regulu' 
^course  of  justice,  will  make  the  complaint  amouat 
to  a  libel,  so  as  to  render  the  party  criminally  lia* 
ble,  on  the  ground  that  it  would  be  a  great  dis^ 
tronnngement  to  suitors  to  subject  diem  to  public 
'^pcoseeutions  is  respect  of  their  applications  to  a 
couvt  of  justice;  and  that  the  chief  intention  of  the 
4aw,  in  prohibiting  persons  to  revenge  themselves 
by  libels  or  any  other  private  manner,  is,  to  nestnun 
them  from  endeai^ouring  to  make  themselves  their 
tpwA  judges,  and  to  oblige  them  to  refer  tbe  deci- 
jfon  of  their  grievances  to  those  whom  tbe  laiv  has 
appointed  to  determine  them  f. 

*  It  has  beea  doqbted,  whether  a  preconcerted  scheme  for 
taking  away  the  life  of  another  by  false  evidence,  for  the  sake 
6F  obtaining  a  statuttible  reward  iipon  conviction,  aiaoopts,  when 
tfarrisAintoieflleot,  to  tke  crime  of  murder.T^ee  Leaches  CC. 
1^50.    Popter  130. 

t  Dyer,  985.  2  Ins.  228.  2  Buls.  369.  Godb.  340.  Fal, 
14$.  188,  yeot,!2l^.  Haw.  PI.  C.  c.  73^8,8.  SB^  Ah» 
494, 
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And  the  same  reasons  oppose  themselves  lovtU 
towii^  ui  action  to  be  maintained,  grounded  upoli 
sQch  a  proceeding. 

In  the  case  of  Lake  v.  King*,  the  plaintiff  de- 
clared that  he  was  a  doctor  of  laws,  and  vicar-^- 
neral  to  the  Bishop  of  Lincoln  ;  and  then  set  fortfar 
the  libel  complained  ofj  which  charged  him  with 
extortion,  vexation,  oppression,  and  other  misde- 
meanors in  his  office. 

The  defendant  pleaded  that  the  matter  was  true, 
tind  that  therefore  he  procured  the  petition  (which 
iras  the  libel  complained  of)  to  be  engrossed,  and 
delivered  to  the  committee  appointed  by  the  com- 
mons to  hear  and  examine  grievances ;  and  that 
afterwards,  for  the  better  manifestation  of  the  griev- 
ances contained  in  the  said  petition,  be  caused  the 
Bame  to  be  printed,  and  delivered  to  the  membere 
of  the  committee.  The  plaintiff  demurred.  It  was 
agreed  on  all  hands,  that  the  exhibiting  the  peti- 
tioii  to  the  committee  of  parliament  was  lawful, 
aad  that  no  action  lay  for  it,  although  the  matter 
contained  in  the  petition  was  &lse  and  scandalous, 
because  it  was  in  the  summary  course  of  justice, 
and  before  those  who  had  power  to  examine  whe- 
ther it  was  true  or  false. 

It  appears  that  this  casef  was  much  considered, 
and  that  the  judgment  was  given  for  the  defendant, 

after  it  had  depended  twelve  terms,  by  Hale^C!;  J. 

'         .      .  .   •  •     •      ■  •\  \ 

*  I  Sann.  131.  f  Lev.  241.     1  M6d.  58.     Sid.  4141^ 


9Dd,  Twiadeu  and  ^aip^ford,  Justices,  qo  the 
ground  tbat.it  was  the  order  and  cour^^  of4>io- 
ceeding  ia  parliament  to  print  and  deliver  copies 
pf  petitions,  of  which  the  court  would  take  notice. 

But  it  was  held,  that  to  have  distributed  the 
printed  copies  to  any  but  members  of  parliament 
would  have  been  actionable. 

And  that,  in  general,  where  the  printing  was  not 
warranted  by  the  necessity  of  so  great  a  number  of 
copies^  to  print  them  would  bie.  actionable.^;  .but 
that,  in  thq  principal  case,  the  printing  t^ai 
(which  is  a  publishing  of  them  to  the  printers 
and  compositors)  was  not  so  great  a  publication 
as  to  have  so  many  copies  transcribed  by  several 
clerks. 

.  It  appears  to  have  been  urged  in  favour  of  the 
plaintiff,  that  the  complaint  was  made  to  a  court 
which  had  not  power  to  redress  it.  But  in  theca^e 
of  Keipp  V.  Gee  |,  it  was  resolved  by  the  House 
of  Commons,  that  Gee  was  guilty  of  a  breach  of 
privilege  in  suing  Kemp  and  others  for  a  libel, 
supposed  to  be  contained  in  a  petition  presented 
to  the  house  for  a  redress  of  grievaxices,  and  that 
all  petitions  to  them  were  lawful,  or  at  least  pu- 
nishable by  themselves  only. 

So,  no  action  lies  for  any  allegation,  pleading. 


*  Sid.  414. 

t  9  Feb.  8.  W.  a.    See  C.  J.  Hoirs  argument  in  the  case  of 
Ashby  T.  White.    Dig.  L.  L.  1 8. 


m  other  mutter*,  published  in  the  usu^l  course 
of  a  ciWl  or  crimfDal:  proceeding  in  cburtfl^^oi^'jui- 
tice.  The  reason  for  which  is,  that'f^  if>aet^'8 
should  be  permitted  in  such  casein,  those  who  hav^e 
just  cause  of  complaint  would  not  dare  to  com- 
piariD,  lor  fear  of  infinite  vexation.  And,  as  wsis 
observed  by  Lord  MansfieM,  C.  3.%  there  cat)  Be 
no  scandal  if  the  allegation  be  material ;  and*  if  it 
be  not,  the  court  before  whom' the  indignity  Is 
committed,  by  immaterial  scandal,'  may  order  sa« 
tisfection,  and  expunge  it  out  of  the  record,  if  tt 
be  upon  the  record. 

So,  where  II  the  plaintiff  declared  that  the  defeh- 
dant,  in  a  certain  aflSdavit  befdre  the  court,  H^ 
sworn  that  the  plaintiff  in  a  former  affidavit  had 
sworn  falsely ;  the  court  held  that  this  was  not  ac- 
tionable, for  that  in  every  dispute  in  a  court  of  jus- 
tice, where  one,  by  affidavit,  charges  a  thing  which 
the  other  denies,  the  charges  must  be  contradic- 
tory, and  there  must  be  affirmation  of  fatsebt>6d  ; 
and  tfhis  being  necessary  in  a  legal  proceeding,  no 
action  would  lie  for  it. 

So  in  trespass  §,  if  the  defendant,  in  his  plea  of 
justification,  falsely  aver  that  the  plaintiff  was  a 
bankrupt,  and  that  the  defendant  had  a  commis- 

•   1  Roll.  33. 

t  4  Coke,  14. 

< 

J  «  Burr.  817. 

II '  Aitley  ▼•  Yoong.    &  Burr.  817- 

S  Cro.  J.  433. 
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fnon  upon  Ifae  staUite,  'by  virtue  of  wbick  ihc^e 
'{poods  were  delivered  to  hiai ;  ye^  the  plaintiff, .  fi^r 
the  words,'  cannot  maiiitatn  an  action. 
i  In  Weston  t,  Dobniet*,  the  plaintiff  declared, 
that  there  was  a  suit  in  the  spiritual  court  between 
lone  A^  and  the  defendant,  wher^  A*  produced 
Hhe  now  plaintiff  as  a  witness;  that  the  defendant 
having  a  day  given  to  except  against  the  witnessea, 
<put  in  his  exceptions  in  writing,  alleging,  that  the 
tnaw  plaintiff  waa  not  a  competent  witness,  and 
diat  there  ought  not  any  credit  to  be  given  unto 
him,  because  he  wa^  perjured.  Whereupon  the 
plaintiff  (pending,  the  suit)  brought  the  action  for 
this  scandal ;  but  the  whole  court  held  that  the  ac* 
iion  waa  not  np»intainahle,  because  th^  proceeding 
was  in  the  comofcon  coucse  of  justice,  and .  not  ex 
maUtim. 

And  in  criminal  prosecutions,  it  seems  perfectly 
,etteUished,  that  np  acticm  will  lie  for  any  distinct 
matter  disclosed  in  the  course  of  such  proceeding, 
but  that  the  party  must  seek  his  remedy  for  9  ma- 
licious and  groundless  prosecution,  either  by  writ 
of  conspiracy  or  by  a  special .  action  on  the  case, 
founded  upon  the  whole  of  the  circumstances  *. 

Sir  Richard  JEfuckley  f  brought  an  action  against 
Owen  Wood,  for  exhibiting  a  bill  against  him  in 
the  Star  Chamber,,  and  charging  him  with  several 
»        ■     ■ .      -    - 

*  3  Bl.  Com.  126.     10  Mod.  210.  319.  200.     Str.  691. 
t  4  Co.  14, 
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mittens  exaaiiiiable  iii*tb<it  court;  and  cbai^f^ 
him  further,  that  be  waS'  a  osaintaiiier  of  piratap 
and  murderers,  and  a  procurer  of  pirates  and  mur^ 
derers,  which  offeac/es  were  not  deteraiinaUa  in 
tKe  Star  Chamber. 

And  it  was  resolved  by  the  whole  court,  that  for 
any  matter  that  was  contained  in  the  bill  that  wag 
exMDinable  in  the  said  coiirt,  no  action  lies,  al- 
though the  matter  bq  merely  fialse^  because  it  was 
in  the  course  of  justice  ;  and  that  this  agreed  with 
the  juffgment  before  given  in  Cntler  v.  Dixon  *. 
But  it  was  also  resqlvedy  that  for  the  words  not 
examinable,  in  the  Star  Chamber^  an  action  on  the 
case  lies,  for  that  cannot  be  an  a  course  of  justioe; 
and  that  if  such  matter  might  be  inserted  in  biUs  in 
-ao  high  a  court  to  the  great  slander  of  the  parties, 
and  thev  cannot  answer  it  to  clear  themselves,  nor 
have  their  action  as  well  to  clear  themselves^  as  to 
recover  damages  for  the  great  injury  and  wrong 
done  th€m»  great  inconvenience  would  ensue. 

That  by  law,  no  murder  or  piracy  could  be 
tried  by  biH,  but  by  indictment  only ;  and  there- 
fbre,  that  the  defendant  had  not  only  mistaken 
the  proper  court,  but  the  manner  and  nature  of 
the  bill  had  not  any  appearance  of  a  suit  in  the 
ordinary  course  of  justice. 

But  that  if  a  man  brought  an  appeal  of  murder 
returnable  }n  the  common  pleas,  no  action  would 


»>  '«•% 
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lie;  for,  though  the  writ  was  not  returnable  be* 
fore  competent  judges,  yet  it  is  in  the  nature  of  a 
lawful  suit,  namely,  by  writ  of  appeal/' 

The  first  paK*  of  this  resolution  has  been  fre- 
quently confirmed,  and  extends  to  ail  proceedings ' 
in  the  regular  course  of  justice,  and  to  actions  ibf 

scandalum  magnatum  f* 

The  defendant  %  brought  a  writ  of  forger  of  ■  felse- 
deeds  against  Lord  Beauchamp ;  and,  pending  the 
writ,  Lord  B.  brought  an  action  for  the  scandal. 
The  defendant  justified  by  his  having  the  said 
writ  before.  Upon  demurrer,  the  justification  was 
botden  to  be  good,  and  out  of  the  intendment  of* 
the  law  and  statutes  of  slander. 

And  if  the  publication  be  roadeih  the  course  of 
a  judicial  proceedings  it  does  not  appeat  to  be  essen- 
tial to  the  justification  that  the  defendant  strictly 
obserfed  the  technical  mode  of  proceeding. 

The  plaintiff  declared,  that  he  made  an  aflSdavit 
to  have  the  defendant  bound  over  to  his  good'  be-' 
haviour ;  and  that  the  defendant,  in  the  hearing  of 
the  justices  and  oflBcers§  of  the  court  and  others 
present,  said,  ^  There  is  not  a  word  of  truth  in  that 
atffidavit,  and  I  will  prove  it  by  forty  witnesses.'^ 
And  it  Was  held  that  the  words  were  juatifiable, 

being  in  a  judicial  way. 

•J    ^         ..•*••  .  '     "        '  * 

•  2  Inst  938.     Roll.  Ab.  87-  pi.  4.     Sir  W.  Jon.  43 U 
t  «  Buls,  269.     2  Burr.  SOS.    3  Baa  Ab.  498.    ' 
:(  Lord  Beanchamp  T.  Sir  R.  Croft,  Dyer»  285.       ..    _   . 
S  Jo.  341.  '^  Mar.  30.     BoultOB  v'.  Clapham. 
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'  And  tbe  same  tiile  obtains  where  applicatioiy  is- 
made  io  tbe  usual  course  to  a  magistrate  or  other; 

peace  oflScer. 

Tiie  defendant  went  to  a  justice*  of  tbe  peace 
for  a  warrant  againt  tbe  plaiixtiff,  for  stealing  his 
ropes.  Tbe  justice  said,  ^^  Be  advised,  and  look  what- 
you  do;^'  and  the  defendant  replied,  ^'  I  will  charge 
him  with  flat  felony,  for  stealing  my  ropes  from  my 
shop." 

Tbe  court  agreed,  that  these  words  being  spo~ 
ken  to  a  justice  of  tbe  peace  when  he  came  for  bia 
warrant,  which  was  lawful,  would  not  ntaintidnan 
action ;  for  if  they  could,  no  other  would  come 
to  a  justice  of  tbe  peace  to  inform. bim*of  a  felony. 

By  the  latter  resolution,  in  the  case  of  Buckley 
V.  Wood  t^  the  court  decided  that  scandalous  mat- 
ter wmid  be.  actiona^e^  if  exhibited  by  means  of 
an  improper  process,  and  Jn  a  court  nvhich  had 
no  jurisdiction  over  tbe  subject  iciatter;.  but  it 
pU^inly  appears  that  tbe  court  held,  that  both  im« 
propriety  of  process  and  want  of  jurisdiction  must 
concur  to  deprive  tbedefendantof  his  justification; 
foT  it  was  expressly  .said,  that  the  bringing  a  writ 
of  appeal  of  murder  in  the  commop  pleas  would 
not  be  actionable ;  since,  though  they  wanted  ju- 
risdiction  in  the  particular  instance,  yet  that  the 
proceeding  by  writ  of  appeal  was  in  the  nature  of 
a  lawful  suit. 

•  Hott.  113.     Mich  4  Call.     Rain  v.  Lan^ley. 
+  4Co.   14w 
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III  Lakie  v.  Kin]gr^,  the  court  siiid)  that  Kiotwith- 
standing  what  wad  reported  ip  Buckley's  case,  it 
was  held  that  want  of  jurisdiction  will  not  make 
If  libel,  for  it  is  only  the  error  of  counsel. 

PoweljJ. f  is  reported  to  have  said,  "  I  haVej 
heard  my  Lord  Hale  say,  that  for  putting  matters 
in  a  bilt,  of  which  the  court  h^th  tio  cognizance, 
action  does  not  lie  against  the  plaintiff,  though  in 
the  fourth  report  it  is  laid  down  otherwise. 

Serjeant  Hawkins  J,  in  his  Pleas  of  the  Crdwn^ 
observes,  ^*  It  has  been  holden  by  some,  that  no 
'want  of  jurisdiction  of  the  court,  to  which  such  a 
complaint  is  exhibited,  will  make  it  a  libel,  be- 
cause the  mistake  of  the  court  is  not  imputable  to 
the  party,  but  to  his  counsel.  Yet,  if  it  shall  ma* 
nifestly  appear,  from  the  whole  circumstances  of 
the  case,  that  a  prosecution  is  entirely  false,  mali- 
cious, and  groundless,  and  commenced  not  with  a 
design  to  go  through  with  it,  but  to  expose  the^- 
fendant's  character  under  a  shew  of  legal  proceed^ 
ing,  I  cannot  see  any  reason  why  sUch  a  mockery 
of  public  justice  should  not  rather' aggravate^  the 
offence  than  make  it  cease  to  be  one,  and  make 
such  scandal  a  good  ground  of  indictment  at  th^ 
suit  of  the  king,  as  it  makes  the  malice  of  the  pro* 
(feeding  a  good  foundation  of  an  action  on  the  case, 

*  1  Yin.  Ab.  389.  note  to  pi.  67. 
.  t  .2  Lut.  1571. 

X  PI.  Cr.  c.  73.  ft.  S.  See  alio  Serj.  WiUtaiiiB*Baote,  1  Sattiid. 
139. 


at  the  suit  of  the  party,  whether  the  court  Imd^jiifis* 
diction  or  not/^ 

n 

From  these  authorities  it  may  be  collected  gen^ 
rally,  that  no  acHon  can  be  maintained  for  anjn 
thing  said^  or  otherwise  published^  in  the  course 
of  a  judicial  proceedings  whether  criminal  or  civUi 
though  for  a  malicious  and  groundless  prosecution, 
an  action,  and  perhaps  an  indictment,  may  be  sup? 
ported,  founded  on  the  whole  proceeding,  r   > 

It  must,  however,  be  rec6llected,  that  the  jus* 
tification  does  not  extend  to  any  publishing  which 
the  usual  course  of  judicial  proceeding  does  not 
iirarrant.  Thus,  in  Lake  v.  Kiiig,^  the  great  doubt 
was,  nat  whether  the  exhibiting  :t\ip^  petition  to 
parliament  was  lawful  or  not,  but  whether  the  de* 
fendant  was  warranted  in  printuig  and  publishing 
it  \n  the  manner  alleged  ^  in  bi$  plea, 

And  so,  in  the  case  of  Hace  y^  Meller  f,  it  was 
adjudged  lawful  to  present  a  petition  to  the  queen, 
though  reflecting  upon  the  character  oC  the  plain  tiff .| 
but  deemed  actionable  afterwards  to  divulge  the 
contents  to  the  disgrace  of  the  person  intended. 

.•    •       •  •  i 

*  1  Saond.  132. 

t  S  Lev.  169.     See  also  4  Rep.  14. 
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CHAPTER  Xr. 


Where  Partiatnentartf  or  Judicial  Proceedings  are 

faithfully  reported. 

In  general,  impartial  and  correct  accounts  of  the 
proceedings  iu  parliament,  or  in  the  courts  of  jus- 
tice, do  not,  in  legal  contemplation,  amount  to  a 
wrong,  so  as  to  render  the  party  publishing  them 
either  civilly  or  criminally  responsible. 

Upon  an  rnformation  against  the  defendant,  for 
publishing*  "  Dangerfield's  Narrative,"  lie  pleaded 
that  he  was,  at  the  time  of  the  publication.  Speaker 
of  the  House  of  Commons,  and  as  such,  jiad  a 
right  to  publish  the  votes  and  acts  of  the  house, 
and  that  the  narrative  was  printed  and  published  as 
parcel  of  the  proceedings ;  and  notwithstanding  this, 
the  court  gave  judgment  for  the  kingf . 

But  in  the  King  V.  Wright  {,  an  application  was 
made  to  the  Court  of  King's  Bench,  to  grant  a  cri* 
minal  information  against  the  defendant,  for  print* 
ing  and  publishing  a  libel  on  an  individual.     Upon 

*  R.  V.  Williams.     2  Show.  R.  471.    Comb.  IS.    Se^SirR» 

« 

AtkyiiH  00  th«  Power  of  Parliamedt. 

t  This  case  was  reprobated  by  Lord  Kenyon,  C.  J*  aad 
Gro^c,  J.  giving  judgment  in  the  King  v.Wright.   ST.  R.  19$. 

J  ST.  R.  393.. 
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the  defendant's  affidavit,  it  appeared  that  the  charge 
complained  of  was  a  paragraph  contained  in  the  re- 
]x>rt  of  the  Committee  of  Secrecy  of  the  House  of 
Commons,  a  literal  copy  of  which  he  had  pub- 
lished. 

After  hearing  counsel  on  the  part  of  the  appli-< 
cant,  the  information  was  refused.  Lord  Kenyon, 
C.  J.  observing,  *'  As  this  was  a  true  copy  of  the 
report  of  the  House  of  Commons,  I  think  there 
was  not  the  least  pretence  for  the  motion ;  the  ap- 
pUcailion  supposes  that  the  pubHcation  is  a  libel, 
but  it  is  impossible  to  admit  that  the  proceeding  of 
either  of  the  bouses  of  parliament  is  a  libel. 

The  case  of  SIrW.  Williams,  which  was  prin- 
cipally relied  on,,  happened  in  the  worst  of  times, 
but  that  has  no  relation  to  the  present  case.  Th^e 
the  publication  was  the  paper  of  a  private  indi- 
Tidual;'  and  under  pretence  of  the  sanction  of  the 
House  of  Commons^an  individual  published  ;  but 
this  is  a  proceeding  by  one  branch  of  the  •  legisla- 
ture,  and  therefore  we  cannot  inquire  into  it. 

Grose)  J.  said,  **  On  looking  intoi  the  judicial 
procseedings  of  this  court,  I-  find  no -instance  of 
such  ap  information  as  the  {Nreaent ;  the  case  of  Sir 
W.  Williams  is  most  like  this,  but  it  must  be  re-^ 
membered,  that  that  was  declared  by  a  great  au- 
thority to  be  a  disgrace  to  the  country/' 

.Lawrence,  J.  observed,  ^^  It  has  been  said,  that 
the  publication  of  the  proceedings  in  courts  of  jus-  . 
tice,  when  reflecting  on  the  character  of  te  indtr 
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vidual,  is  a  libel ;  to-  support  which  position,  the 
case  of  Waterfield  v.  the  Bishop  of  Chichester  ha^ 
beea  cited* ;  but,  on  examining  that  casQ,  it  ap- 
pears that  the  charge  there  was,  that  the  plaintiff 
had  not  published  a  true  account.  The  proceedings 
of  courts  of  justice  are  daily  published,  some  of 
which  highly  reelect  on  individuals,  but  1  do  not 
know  that  an  information  was  ever  granted  against 
the  publisher  of  them.    Many  of  these  proceedings 
contain  no  point  of  law,  and  are  not  published  un- 
der the  authority  or  the  sanction  of  the  courts,  but 
they  are  printed  for  the  information  of  the  public* 
Not  many  years  ago^  an  action  was  brought  in  the 
Court  of  Common  Pleas  by  Mr.  Currie  "f,  against 
Walter,  the  proprietor  of  the  Times,-  for  publishing  a 
libel  in  the  paper  of  "  The  Times ;"  which  suppos- 
ed libel  consisted  in  merely  stating  a  speech  made 
by  a  counsel  in  this  court,  on  a  motion  for  leave  to 
file  a  criminal   information    against    Mr.  Cuprie. 
L.  C.  J.  Eyre,  who  tried  the  cause,  ruled  that  thid 
was  not  a  libel,  nor  the  subject  of  an  action,  it 
being  a  true  account  of  what  had  passed  in  this 
court ;  and  in  this  opinion  the  Court  of  Common 
Pleas  afterwards,  on  a  motion  for  anew  trial,  all 
concurred,    though  some  of  the  judges-  doubted 
whether  or  not  the  defendant  could  avail  himself 
of  that  defence  on  the  general  issue :  "  though  the 
publication  of  such  proceedings  may  be  to  the  dis- 

♦  2  Mod.  118.  t  1  B.  &  P.  5^5. 
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wAv^ntsge  of  the  particular  individual  concerned,  yet 
it  is  of  the  utmost  importance  to4;he  public  that  the 
proceedings  of  courts  of  justice  should  be  univer* 
sally  known. 

^^  The  great  advantage  to  the  country  in  having 
these  proceedings  made  public,  more  than  coun* 
terbalances  the  inconveniences  to  the  private  per« 
sons  whose  conduct  may  be  the  subject  of  such 
proceedings.  The  same  reasons  also  apply  to  the 
proceedings  in  parliament;  it  is  of  advantage  to  the 
public,  and  even  to  the  legislature  besides,  that 
true  accounts  of  their  proceedings  should  be  gene- 
nerally  circulated,  and  they  would  be  deprived  of 
that  advantage^ .  if  no  person  could  publish  their 
proceedings  without  being  punished  as  a  libeller. 

"  Though,  therefore,  the  defendant  was  not  autho- 
rized by  the  House  of  Commons  to  publish  the  re- 
port in  question,  yet,  as  he  only  published  a  true 
copy  of  it,  I  am  of  opinion  that  the  rule  ought  to 
be  discharged.^' 

But  in  Styles  v.  Nokes*,  it  was  observed  by  Lord 
Ellenborough,  C.  J.  and  Grose,  J.  that  it  must  not 
be  taken  for  granted  that  the  publication  of  every 
matter  which  passes  in  a  court  of  justice,  however 
truly  represented,  is,  under  all  circumsianeesj  and 
with  whatever  motive  published,  justifiable,  but 
that  doctrine  must  be  taken  with  some  grains  of 
allowance.     *^  It  often  happens,^'  said  Lord  £llen^ 

*  7  East,  493. 
Q  2 
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boraugh^  ^^  that  Circumstances,  necessary  for  the 
sake  of  public  justice  to  be  disclosed  by  a  witness 
in  a  judicial  inquiry,  are  very '  distressing  to  the 
feelings  of  individuals  on  whom  they  reflect.  The 
protection  afforded  by  law  to  such  publications 
does  not,  however,  extend  beyond  a  plain  unvar- 
nished statement  of  the  proceeding,  and  will  not 
warrant  the  least  misrepresentation  of  facts,  or  even 
any  high  colouring  of  the  circumstances  stated/^ 

Lofield  *  having  recovered  in  an  action  against 
Bankcroft,  for  maliciously  charging  him  with  felony 
and  for  procuring  him  to  be  arrested  on  suspicion 
6f  the  same,  afterwards  published  that  Bankcroft 
bad  conspired  to  charge  him  with  this  felony,  and 
that,  in  vindication  of  his  character,  he  had  brought 
an  action  against  him  for  so  doing,  and  had  reco* 
vered  <j£^1100  damages  against  him/^  On  a  mo- 
tion for  a  criminal  information,  the  court  said,  that 
the  present  advertisement  had  falsely  represented 
the  fact,  for  Lo6eld  did  not  bring  his  action  for 
a  conspiracy,  but  for  Bankcroft's  maliciously  charg- 
ing him  with  felony,  ^nd  a  conspiracy  requires  an 
infamous  judgment.  The  rule  was  made  abso- 
lute. 

It  has  been  held,  that  the  publication  of  malter 
contained  f  in  depositions  before  a  magistrate  on 

« 

•  Easter  Term,  5  G.  «.  1732.  2  Barnard.  K.  B.  198.  The 
King  V.  Lofield. 

t  R.  and  Lee,  5  Esp.  isd. 
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a  criminal  charge,  is  not  justifiable,  the  evidence 

» 

being  ex  parie^  and  the  deposition  made  by  the 
prosecutor  only. 

A  still  stronger  reason  for  prohibiting  such  pre^ 
mature  statements  is^  that  they  induce  a  prejudice 
against  the  defendant,  and  tend  to  deprrve  him  ef 
the  benefit  of  a  fair  and  impartial  trial. 

The  printer*,  publisher,  and  editor  of  a  public 
newspaper,  -were  indicted  for  publishing  a  para- 
graph, purporting  to  contain  the  examinations  be- 
fore a  magistrate,  upon  a  charge  brought  against 
the  prosecutor  by.  Mrs.  Popple  well ;  the  publica- 
tion then  proceeded  to  assume  the  truth  of  the 
depositions,  and  the  guilt  of  the  prosecutor,  and 
to  pronounce  that  he  would  meet  with  the  reward 
due  to  his  villainy. 

It  was  contended,  on  the  authority  of  several  of 
the  cases  above  cited,  that  the  publication  was  jus- 
tifiable, as  being  a  true. account  of  the  proceedings 
in  a  court  of  justice. 

But  Lord  Ellenborough,  C.  J.  said,  **  Trials  at 
law  fairly  reported,  although  they  may  occasion- 
ally prove  injurious  to  individuals,  have  been  held 
to  beprivileged.  Let  them  continue  so  privileged, 
the  benefit  they  produce  is  great  and  permanent, 
and  the  evil  that  arises  from  them  is  rare  and  inci- 
dental ;  but  these  preliminary  examinations  have 
no  such  privilege,  their  only  tendency  is  to  pre- 

*  The  King  v.  Fisher  and  otbeni,  2  Camp.  563. 
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judge  those  whom  the  kw  stili  presumes  to  be  ini- 
nocent,  and  to  poison  the  sources  of  justice.  It  is 
of  infinite  importance  to  us  all,  that  whatever  has 
a  tendency  to  prevent  a  fair  trial  should  be  guarded 
against.  £very  one  of  us  may  be  questioned  in  a 
court  of  law,  and  called  upon  to  defend  his  life 
and  his  character ;  we  should  then  wish  to  meet  a 
jury  of  our  countrymen  with  unbiassed  minds  ; 
but  for  this  there  can  be  no  security,  if  such  pub* 
lications  are  permitted/ 


9> 
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CHAPTER  XII. 


In  the  two  classes  of  cases  immediately  preceding, 
the  presumption  of  law  is  conclusive  in  favour  of 
the  defendant'^  innocence  of  intention.  There  is 
another,  in  which,  though  the  motive  of  the  party 
be  not  wholly  exempted  from  examination,  yet,  in 
consideration  of  the  character  in  which  he  has  acted 
or  assumed  to  act, — the  law  will  presume  in  his 
favour  in  the  first  instance,  and  require  the  plain- 
tiff to  rebut  the  presumption  in  some  particular 
mode. 

And  the  benefit  of  this  prima  facie  presumption 
enures  in  a  greater  or  less  degree  to  all  defendants, 
who  claim  an  inUreBt  for  themselves  or  others ;  as 
where  a  person  makes  an  extra* judicial  claim  to  an 
estate,  or  a  counsellor  speaks  on  behalf  of  his  client 
in  a  court. of  justice.. 

To  thme  wh9  act  in  ?l  friendly  c/iaracter  towards 
the  deKmrnt,^  by  communicating  a  slanderous 
report,  and  the  author  of  it,  to  enable  him  to  ob- 
tain a  remedy.  , 

And  to  those,  in  general,  who  appear  to  act  in 
the  discharge  of  any  duty  which  the  convenience  or 
exigencies  of  society  call  upon  them- to  perform; 
as,  where  a  master  gives  the  character  of  a  servant, 
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oi"  a  critic  that  of  a  book,  for  the  information  and 
advantage  of  the  public. 

The  nature  and  extent  of  the  presumption  of  law 
in  each  of  these  cases  will  next  be  considered,  an(f 
the  means  by  which  they  may  be  rebutted. 

And  first,  where  a  party y  having  probable  camey 
claims  any  Mle  or  interest. 

When  a  party  lays  claim  to  land  or  other  pro- 
perty, by  means  of  which  the  real  owner  is  pre- 
judiced, though  the  words  be  not  spoken  in  the  or- 
dinary course  of  justice,  (in  which  case,  as  has  al- 
ready been  seen,  no  action  would  be  mafntainable) 
yet*  if  the  party  had  probable  cause  and  colour 
for  what  he  said,  no  action  is  maintainable,  although 
no  legal  claim  exist  in  lact.  An<l  the  reason  assign- 
ed for  this  by  Sir  E.  Coke  is*,  that  if  an  action 
should  lie  when  the  defendant  himself  claims  an 
interest,  how. can  any  make  claim  or  title  to  any 
land,  or  begin  any  suit,  or  seek  advice  and  co'un- 
sel,  but  he  should  be  subject  to  an  action  which 
would  be  inconvenient;  and  that  this  was  agree- 
able to  the  opinion  in  Banister^s  case  f ,  that  tio  ac- 
tion lies  against  one  who  publishes  another  to  be 
his  villain,  without  adding  something  by  way  of 
threat,  which  produces  special  damage. 

♦  4  Rep.  18. 

t  Fitz.  Action  sur  le  Case,  16  Bro.  Ac.  «ur  leCase,  90*  2^. 
4.  5.  a.  b.  15  Ed.  4.  32.  a.  b.  42  E,  3. 1.  Conspiracy.  5S 
E.  3.  33.     43  E.  3.  SOU     F.  N.  ?.  1 16.  b. 
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« 

But  if  the  defendant  say  *,  that  J.  S.  has  a  better 
title  to  the  lands  than  the  tenant  in  possession, 
and  makes  no  pretence  of  title  in  himself,  an  action 
lies,  if  special  damage  follow  from  the  words. 

It  has  frequently  been  held,  that  not  only  a  ge- 
neral assertion  of  title  in  the  defendant  is' justifi- 
able, but  that  a  specific  ground  of  claiml,  as  under 
a  lease,  is  likewise  justifiable,  though  the  party 
knew  be  had  no  such  lease.  So  .f  that  if  B.  pub- 
lished  that  he  had  a  lease  of  Blackacre  for  one 
thousand  years,  he  would  not  be  subject  to  an  ac- 
tion for  slander,  though  he  had  no  such  lease,  since^ 
it  is  his  own  title ;  but  the  reason  and  principle  of 
these  decisions  appear  very  dubious,  for  though  it 
may  be  inconvenient  to  render  a  claimant  liable 
to  all  the  consequences  of  his  claim  when  band 
Jide  made,  the  inconvenience  does  not  extend  to 
the  case  of  a  defendant,  who  asserts  a  fact  in  sup- 
port of  his  title  which  he  knows  to  be  ialse.  And 
such  a  doctrine  seems  directly  contradicted  by  the 
case  of  Sir  G.  Gerard  v.  Dickenson^. 

The  plaintiff  there  declared,  that  he  was  seised 
of  the  manor  and  castle  of  H»  by  purchase  from 
Lord  Audley,  and  that  he  was  about  to  demise  the 
castle  and  manor  of  H.  to  Ralph  Egerton  for  a 

*  J^olu  247.  pU  37. 

tJenk.  247.  Cru.  £.  34.  Mo.  144.  Mo.  188.  41 Q.  Roll. 
Rep.  409.  4  Rep.  18.  YeL  89.  Cro.  Car.  140.  Cro.  J.  307, 
998.  485.    1  Roll.  Rep.  244.    3  Bulg.  75.     Pal.  529. 

X  4  Rep.  18.    Cro.  Eliz.  197- 


334  PRESUMPTION  FOR  DEFENDANT  ; 

term  of  twenty-t^o  years ;  that  the  defendant  said, 
^^  I  have  a  lease  of  the  castle  and  manor  of  H.  for 
ninety  years/'  and  then  and  there  shewed  and  pub- 
lished a  demise,  supposed  to  be  made  by  George 
Lord  Audley,  grandfather  to  the  said  Lord  A  ad- 
ley,  for  ninety  years,  to  Edward  Dickenson  her 
husband,  and  published  the  said  demise  as  a  good 
and  true  lease,  when,  in  &ct,  the  lease  was  coun- 
terfeited by  her  husband,  and  the'  defendant  knew 
it  to  be  counterfeited;  by  reason  of  which  words, 
the  said  R.  £.  did  not  proceed  to  accept  the  plain- 
tiff's lease.  The  defendant,  in  her  plea,  denied  her 
knowledge  of  the  forgery;  and  the  plaintiff  de- 
murred.   And  it  was  resolved, 

1.  That  if  the  defendant  had  affirmed  and  pub- 
lished that  the  plaintiff  had  no  right  to  the  castle 
and  manor  of  H.,  but  that  she  herself  had  right  to 
them,  in  that  case,  because  the  defendant  herself 
pretended  right  to  them,  although  in  truth  she  had 
none,  no  action  would  lie. 

2.  That  the  declaration  wais  maintainable,  be- 
cause it  was  alleged  that  the  lease  was  foi^d  and 
counterfeited ;  and  yet  she,  against  her  knowledge, 
affirmed  and  published  that  it  was  a  good  and  time 
lease,  and  that  she  knew  of  the  plaintiff's  commu- 
nication with  R.  £.  to  let  him  the  land. 

From  this  case  it  appears  clear,  that  the  extra- 
judicial assertion  of  a  specific  fact,  agains(  the 
knowledge  of  the  party,  thereby  claiming  title, 
will  not  avail  as  a  justification.     On  the  contrary, 
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SO  much  strictness  has  been  required  in  case  of  such 
justifications,  lb,at  where  the  defendant  had  said, 
^^  I  know  one  *  who  hath  two  leases  of  his  (the 
plaintiff's)  land,  who  will  not  part  with  them  at  any 
reasonable  rate/'  It  was  held,  that  the  shewing  two 
leases  to  have  been  made  to  the  defendant  himself 
was  not  sufficient. 

From  the  first  resolution  in  Gerard  v.  Djcken- 
son,  it  seems  to  have  been  held,  that  a  general 
claim  of  title  would,  at  all  events,  have  been  justi- 
fiable; yet,  when  a  defendant,  for  the  mere  pur« 
pose  of  vexation,  and  knowing  that  he  has  no 
ground  or  colour  of  claim,  prevents,  by  his  false 
assertion,  the  selling  or  letting  an  estate,  it  seems 
to  make  no  difference  in  principle,  whether  he  ef- 
fects the  inischief  by  a  general  claim,  or  by  the 
alleging  a  specific  false  fact.  The  distinction  made 
in  the  two  resolutions  has  been  since  materially 
contradicted-^the  more  intelligible  rule  was  laid 
down  in  the  case  of  Goulding  v.  Herring  f ,  where, 
it  was  agreed,  that  though  the  defendant  claims 
title,  yet  if  it  be  found  to- be  done  maliciousfyj  the 
action  lies ;  but  if,  upon  evidence,  any  probable 
cause  of  claim  appears,  it  ought  not  to  be  found 
maliciously.  And  according  to  Rolle,  C.  J.:|:  "  If 
I  have  colour  of  title  to  land,  and  I  say  to  ano- 

*  1  Vin.  Abr.  ^51.  pU  IK     Cro.  Eliz.  427. 
t  SKeb.  14K 
%  Sty.  414. 
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tber,  I  have  better  title  to  the  land  than  you,  yet 
an  action  will  not  lie  against  me,  though  my  title 
be  not  so  good  as  the  title  of  the  other  is/' 

In  tbe  case  of  Smith  v.  Spooner*;  where  the 
owner  of  a  house  had  prevented  the  plaintilBT,  his 
lessee  for  years,  from  disposing  of  the  remainder 
of  his  term,  by  falsely  asserting  that  he  had  no 
title;  the  court,  after  a  verdict  for  the  plaintiff,  re- 
fused a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial.  Lord  Ellenboroughf ,  C.  J.  observ- 
ing," The  circumstances  of  the  defendant's  title 
and  interest  may  rebiit  the  implication  of  malice^ 
but  here  it  was  left  to  the  jufy  to  say  whether 
there  was  malice  or  not*'^ 

But  where  an  attorney  to  a  creditor  J,  who  had 
previously  committed  an  act  of  bankruptcy,  stopt 
the  sale  of  an    estate    previously    mortgaged  and 

» 

assigned  to  the  plaintiff,  by  declaring  the  credi- 
tor's bankruptcy,  and  that  a  docket  bad  been  made 
out  for  a  commissron  ;  it  turned  out  that  an  act 
of  bankruptcy  had  been  couimitted^  but  that  no 
commission  had  been  sued  out.  On  action  brought, 
it  was  held,  that  in  order  to  support  it,  there  should 
be  proof  of  malice,  either  express  or  implied; 
that  if  the  defendant  acted  bona  fidt^  and  tok)  the 
truth,  he  did  no  more  than  his  duty ;  and  though 

he  went  beyond   what  was  strictly  true,  still,  if 

—        ■  •  .1  ■^ 

♦  K.  B.  Mich.  1811. 

t  Mich.  Term.  1811. 

X  Hargreare  v.  Le  Breton,  Burr.  2429. 
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there  was  no  material  variance,  and  no  differenec 
made  with  respect  to  the  plaintiff's  title,  the  ac«- 
tion  was  not  maintainable. 

» 

So  a  person  acting  in  th^  course  of  his  profes* 
sional  duty.,  is  entitled  to  the  beneficial  presump* 
lion  arising  out  of  bis  situation  and  the  inieresi  with 
which  be  is  vested,  till  the  malicious  intention  be 
proved. 

The  plaintiff*  brought  an  action  against  the  de^ 
fendant  for  these  words,  ^^  He  was  arraigned  and 
convicted  of  felony.''  The  defendant  pleaded,  that 
the  plaintiff  at  another  tinie  brought  fahe  im- 
prisonment against  J.  S.,  one  of  tlie  seijeants  of 
London,  who  justified  by  warrant  from  Sir  N. 
Moseley,  mayor  of  London,  for  arresting  him,  to 
find  sureties  for  the  good  behaviour,  and  they  were 
thereupon  at  issue,  and  found  against  the  plain- 
tiff, who  thereupon  brought  an  attaint*  And  that 
the  defendant,  being  cdndiiariut-  ei  peritus  in  lege^ 
was  retained  to  be  of  counsel  with  the  petty  jury, 
and  in  evidence  at  the  trial  in  London,  spake  those 
words  in  the  declaration  ;  and  Yelverton,  and  Coke, 
attorney-general,  being  of  counsel  for  the  defend- 
ant, the  court  resolved,  that  the  justification  was 
good ;  for  a  counsellor  in  law  retained,  hath  a  pri- 
vilege to  enforce  any  thing  which  is  informed  unto 
him  for  his  client,  and  \o  give  it  in  evidence,  it 
being  pertinent  to  the  matter  in  questioti,  and  not 
to  examine  whether  it  be  true  or  false ;  but  it  is 

^  *  Brook  V.  Sir  Henry  MonUgue,  Cro.  J.  90. 
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at  the  peril  of  him  who  informs  it,  for  a  coud« 
sellor  is,  at  his  peril,  to  give  in  evidence  that 
which  his  client  informs  him,  being  pertinent  to 
the  matter  in  question;  otherwise,  action  on  the 
case  lies  against  him  by  his  client,  as  Popham  said, 
but  matter  not  pertinent  to  the  issue  or  the  mat-, 
ter  in  question  he  need  not  deliver,  for  he  is  to 
discern  m  his  discretion  what  he  is  to  deliver,  and 
what  not;  and  although  it  be  false,  he  is  excusa- 
ble, being  pertinent  to  the  matter.  But  if  he  gire 
in  evidence  any  thing  not  material  to  the  issue, 
which  is  scandalous,  he  ought  to  aver  it  to  be  true, 
otherwise  he  is  punishable ;  for  it  shall  be  intended 
as  spoken  maliciously,  and  without  cause,  which  is 
a  ground  for  an  action.  Sa,  if  a  counsellor  object 
matter  against  a  witness  which  is  slanderous,  if 
there  be  cause  to  discredit  his  testimony,  and  it 
be  pertinent  to  the  matter  in  question,  it  is  jus* 
tifiable  what  he  delivers  by  information,  though 
it  be  false.  So,  where  it  is  material  evidence  to 
prove  him  a  person  fit  to  be  bound  to  his  good 
behaviour,  and  in  maintenance  of  the  first  verdict: 
therefore  his  j  us tification  is  good  • 

And  Coke  cited  a  case*,  where  a  clergyman,  io 
his  sermon,  recited  as  a  story  out  of  Fox's  Mar- 
tyrologie,  that  one  Greenwood,  being  a  perjured 
person  and  a  great  persecutor,  had  great  plagues  iD* 
flicted  on  him,  and  was  killed  by  the  hand  of  God; 
whereas,  in  truth,  he  never  was  so  plagued,  and 

•  jCro.  Jac.  90.  ^ 
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was  himself  present  at  that  sermon.  And  he  there* 
upon  brought  his  action  upon  the  case,  for  calling 
him  a  perjured  person,  and  the  defendant  pleaded 
not  guilty;  and  this  matter  being  disclosed  upon 
the  evidence,  Wray,  C.  J.  delivered  the  law  to  the 
jury:  that  it  being  delivered  but  as  a  story,  and 
not  with  any  malice  or  intention  to  slander  any,  he 
Was  not  guilty  of  the  words  maliciously,  and  so 
was  found  not  guilty  ♦• 

And  Popham  affirmed  it  to  be  good  law,  when  he 
delivers  matter  after  his  occasion  as  matter  of  story, 
and  not  with  any  intent  to  slander  any.  Where- 
fore, for  these  reasons,  it  was  adjudged  for  the  de- 
fendant. 

Thesetwo  cases  afford  an  apt  illustration  of  this 
branch  of  the  law  ;  and  the  former  points  out,  with 
great  precision,  both  the  duty  and  liability  of  a  pro- 
fessional advocate. 

Where  the  facts  asserted  are  pertinent  to  the 
cause,  and  suggested  by  the  client,  the  presump- 
tion of  law  will  be,  that  what  the  advocate  as- 
serts is  said  out  of  regard  to  the  interests  of  his 
client;  but  when  he  travels  out  of  his  way,  and 
abnses  the  situation  in  which  he  stands  by  charges 
and  invectives  either  not  relating  to  the  cause  in 
hand,  or,  if  pertinent  to  the  issue,  not  suggested  by 
t^ose  from  whom  he  is  bound  to  receive  informa-^ 
tion,  he  forfeits  his  privilege,  and  is  liable  to  answer 

*  He  cited  14  H.  7.  14.    20  H,  6.  34. 
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for  the  false  charges  he  has  made  in  his  private  in*- 
dividual  capacity. 

1q  an  aciion  *  for  a  libel  on  the  plaintiff,  in  bis 
profession  as  a  solicitor,  the  libel,  as  set  out  in  the 
declaration,  was  contained  in  a  letter  written  by 
the  defendant  to  Messrs.  Wright  and  Co.  bankers 
at  Nottingham,  and  charged  the  plaintiff  with  im* 
proper  conduct  in  the  management  of  his  con- 
cerns. It  appeared,  however,  upon  the  trial,  that 
the  letter  was  intended  as  a  confidential  comipuni- 
cation  to  those  gentlemen,  and  that  the  defendant 
himself  was  interested  in  the  affairs  which  he  sup- 
posed to  be  mismanaged  by  the  plaintiff.  After 
the  cause  had  been  opened  by  the  plaintiff's 
counsel. 

Lord  Ellenborough,  C;  J.  said,  if  the  letter  had 
been  written  by  the  defendant  confidentially,  and 
under  an  impression  that  its  statements  were  well 
founded,  he  was  clearly  of  opinion  that  no  action 
.could  be  maintained.  It  was  impossible  to  say  that 
the  defendant  had  maliciously  published  a  libel  to 
aggrieve  the  plaintiff,  if  he  was  acting  banafde 
with  a  view  to  the  inierestM  of  himself  and  the  per- 
sons  whom  he  addressed ;  and  if  a  communication 
of  this  sort,  which  was  not  meant  to  go  beyond 
those  immediately  interest^  in  it,  were  the  subject 
of  an  action  for  damages,  it  would  be  impossible 
for  the  affairs  of  mankind  to  be  conducted.    His 

« 

•  M'Dougall  V.  Clttridge,  1  C.  N.  P.  «67. 
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LordsTiip  referred  to  the  case  of  Cleaver  v.  Sarraude, 
tried  on  the  northerD  circuit  while  he  was  at  the 
bar :  where,  id  an  action  like  the  present,  it  ap-* 
peared  that  the  letter  had  been  written  confiden- 
tially to  the  Bishop  of  Durham,  who  employed  the 
plaintiff,  as  steward  to  his  estates,  to  inform  him 
of  certain  supposed  malpractices  on  the  part  of 
the  plaintiff;  upon  which  the  Judge,  who  presided,^ 
declared  himself  of  opinion  that  the  action  was 
not  maintainable,  as  the  defendant  had  been  acting 
bmia^de,  and  the  nonsuit,  which  he  directed,  had 
been  acquiesced  in  from  a  conviction  entertained 
by  the  plaintiff's  counsel  of  its  being  founded  in 
Jaw. 

The  Attorney-general,  for  the  defendant,  said, 
that  his  client,  at  the  time  of  writing  the  letter, 
was  certainly  impressed  with  a  belief  of  the  truth 
of  the  charges  it  contained^  but  had  since  seen  rea<* 
son  to  believe  they  were  groundless ;  he  therefore 
consented  to  withdraw  a  juror. 

So,  where  the  person  io  wham  the  communica*' 
tion  is  made  is  interested,  as  in  the  case  of  Clear 
ver  V.  Sarraude  above  quoted  no  action  is  maintain* 
able  without  proof  of  express  malice. 

In  the  case  of  Dunman  v.  Bigg^,  the  plaintiff 
was  a  dealer  in  beer,  buying  it  of  a  brewer,  and 
selling  it  to  publicans.  Wishing  to  open  an  account 
with  the  defendant,  a  brewer,  one  Leigh  became 
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bis  surety  for  the  price  of  such  quantities  of  beer  ai 
should,  from  tim«  Co  time,  be  auppUed  to  htm,  \hB 
ckfendaot  pro^iisuig  to  inform  Leigh  of  any  de*- 
i«u]lt  in  his  payments  made  by  the  plaintiff. 

After  the  parties  had  deait  together  &r  some  tiuift, 
the  defendant  went  to  Leigh,  and  spoke  to  him  io 
rery  opprobrious  terms  of  the  plaiiitifT,  sayiog,  that 
he  wished  to  cheat  him,  that  he  bad  sent  back  as 
«inmercliantable,  bec^  which  he  himself  had  adukfi'^ 
rated,  that  he  was  a  rogue  and  a  rascal,  &c.  At  tbii 
period  there  was  a  sum  of  money  due  from  the  plaifi* 
tiff  to  the  defendant  in  respect  of  the  beer,  for 
which  Leigh  had  given  a  guarantee.  Lord  Elleor 
borough,  C.  J.  said,  "  1  am  inclined  to  think  that 
this  was  a  privileged  communication.  Had  the 
defendant  gone  to  any  other  man,  and  uttered  these 
words  of  the  plaintiff,  they  certltinly  would  have 
been  actionable ;  but  L^igh,  to  whom  they  W3fe 
addressed^  was  guarantee  for  the  plaintiff,  aod  the 
defendant  had  promised  to  acquaint  him  when  any 
arrears  were  due.  He  therefore  had  a  right  to  state 
to  Leigh  what. he  really  thought  of  the  plaintiff's 
conduct  in  their  mutual  dealings  ;  and  even  if  the 
representations  which  he  made  wer^  intemperate 
and  unfounded,  still,  if  he  really  believed  them  at 
the  time,  he  cannot  be  said  to  have  acted  mali- 
ciously, and  with  an  intent  to  defame  the  plaintiff. 
To  be  sure,  he  could  not  lawfully,  under  colour 
and  pretence  of  a  confidential, communication,  de- 
stroy the  plaintiff's  character,  and  injury  his  ere- 
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dit»  but  it  must  have  the  most  dangerous  ejBTects  if 
the  commuaicatioDs  of  business  are  to  be  beset  ivith 
actions  of  slander.  I,n  thi$  case,  the  defendant  seems 
to  have  been  betrayed  by  passion  into  some  unwar- 
rantable expressions  ;  i  wiU-^erefore  not  nonsuit 
the  plaintiff,  and  it  will  be  for  the  jury  to  say,  whe- 
ther tb«e  expressions  wer^  used  with  i.  malicious 
intention  of  defaming  the  plaintiff,  or  with  good 
fhith  to  communicate  facts  to  the  surety  which-  he 
was  interested  to  know*. 

♦  The  parties  agreed  lo  withdraw  a  juror.— For  further  illus- 
tratioDd  cf  this  division  of  the  subject,  see  B.  t.  Enes,  Andr. 
229*  Lord  MbrdiD^n's  case»  R«  r.  Jebneaafv  ^  Baie*  Abr. 
452.  and  R*  t*  Bailey^  AnUr;  2S64 
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CHAPTER  XIII. 


Where  a  Petton  repeats  the  Slander  invented  by 

another. 

A  PERSON  repeating  the  slander  which  be  has 
beard  from  another,  wilL,  io  some  instances,  be  ]us« 
tified,  provided  he,  at  the  time  of  repetition,  declaim 
the  Dtmeof  ihfi  pe^CB0&  fi^pm  whom  he  heard  it. 

Thia.defeBM^  is,  .however,,  liable  to  be  rebutted, 
by  proof  that  the  defendant  knew,  at  the  time  of 
pQbBeatMMi,  that  the  slander  was  without  founda* 
tioii. 

The  doctrine  of  justification  by  hearsay  seems  to 
kave  been  fii^t  seittled  in  the  Earl  of  Northamp- 
ton's case  *)  which  was  upon  an  information  in  the 
Stac'ChMnfaer  for  scandalum  magnatum ;  and  the 
resoliition  oootained  in  that  case  has  a  plain  refer- 
ji»ce  to  the  rule  contained  in  the  statute  1  West- 
mtdster,  which  enacts,  that  the  propagator  of  alao- 
der,  ^onceming  the  grandees  of  the  realm,  sh^ll 
be  imprisoned  until  be. give  up  the  author*  T^^ 
resolution  was,  that  ^^  if  A.  say  to  B.  *  Did  you  not 
Hidik  ikktC.  was  g\iilffy  of  treason'  ?"  This  li  tan- 
tamount to  a  scandalous  publication. 

I 
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'^  And,  in  a  private  action  for  slander  of  a  common 
person,  if  J.  S.  publish  that  he  hath  heard  J.  N. 
say,  that  J.  G.  was  a  traitor  or  thief,  in  an  action 
on  the  case,  if  the  trnch  i^e  so,-' K^hnay  justify ;  but 
if  J.  S.  publish  that  he  hath  heard  generally,  wt/A* 
mi  a  certain  author^  that  J.  G.  was  a  traitor  or 
thief,  there  an  octioi^  wr /^  cme Jieth.^a|ai|i$t,^Jk>|). 
for  this,  that  he  hath  not  given  to  the  party  grieved 
any  cause  of  action  against  any,  but  against  him* 
self,  who  published  the  words,  lkhotp§li  ^HA  ifii 
troth  be  might  bear  them,  for  otherwise  thknkiigfaf 
tend  to  the  great  slander  alt  aticioiioeeDtipejisoftf} 
for,  if  one  who  hath  Uemm  pktmU^ituh^  ormha  kdtt 
drunkard,  or  of  no  e^timatioh,^peai^«ianddlBus 
words,  if  it  Should  be  iawfitifor  a  man  dfnofrpdii 
to  repeat  them  generally,  Wlth«>ut  mentniiiogfdbhf 
author,  that  would  give  greater  colour  and  preiDa^ 
bilhy  that  they  were  trtic,  In'respedT  of  ^ttte^drfedit 
Of  the  repeater,  than  if  the  afutflCr'liiibsdfc^faouUI 
be  mentioned*/'  '  *     .'  »^  -  z^noi 

In  Crawford  V.  Middletonfi'it  was  HeM^iUhnna 
was  necessary  for  the  plaintiff  1^  negative  thenA«t 
6f  the  'defendant's  having  fiebrd  the  wordis^MiiiBii 
He  pretended  to  repeat  as  spoften  by  another) ^  (Bat 
in  the  case  of  Woolnoth  v.  Meadd^s-^,'^iwli€^t9tv 
similar  objection  Was  taken,  it  was  ^Mn^iAA 

tt   :nnulop.oi 
*  The coart  referred  tod3 ft:  34  Ed.  1.  «a4 30  iflKstfi* ^'/F 
the  Exchequer.     Mifb.  IS  Ed.  J.  Rot.  4. 
t  1  Lev.  S2. 
t  5  East,  463. 


2SR  PRESUMPTION  FOR  91FENOANT  ; 

court,  thai  Lord  NorthaiB|>ton'8  case  was  a  eom- 
plete  answer  to  it. 

Since  the  coosideratioaof  tfa^indeimiity  coiisists 
in  the  giving  the  plaintiff  a  certaitt  cause  of  actioa 
against  a  prior  propagator  of  the  slandei*,  if  the  d&s*. 
dosAire  made  fall  shoct  of  supplying  a  certain  cauBS^ 
of  action^  it  will  not  avail  as  a  justification. 

The  defendant*  speaking  to  the  plaiaiaff,  wha 
was  a  tailor,  said,  '^  I  heard  you  were  run  avay/^ 
The  defendant  pleaded,  that  before  the  speakipg' 
of  the  wbrds,  he  had  heard  and  been  toM  by  we 
Dk  Mocria,  that  the  plaintiff  had  run  away,  fee 
which-  reason  he^  spoke  the  word^. 
'  Lord  KenyoQ,  C.  J.  in  gvving  jwigm&ot  for 
the  plaintiff  on  demurrer,  said»  '^  Wfaethqr  this 
be'  considered  on  the  auth<»ities,  on  on  the  rea^ 
son  of  the  case^  the  justificaitioft  cannotj  he*  sup^ 
ported.  The  £arl  of  Northampton's  case  is  pre^ 
citeiy  in  point.  M  a  person  say,  tbafcsuch  apa^ 
ticuiar  man,  naming  him,  told*  him  a  ceHaiii 
slander,  and  that  man,  in.  fact,  did  tell  hlla  so, 
it  is  a  good  defence  to  an  action  to  be  broug\it  by 
the  persoQi  of  whom  t-he  slander  was.  spoken ;  but 
if  he  assert  tlmt  slandbr generally,  and  without  ad^ 
ing  who  told  it  him,  it  is  actionable.  Then  it  is 
said,  it  is  sufiieient  to  repel  such' action,  to  disclose^ 
by  the  defendant's  plea,  the  person  who  told  him 
tftat 'slander ;  but  that  is  clearly  no  justfficiation; 

♦  Davis  V.  Lewis,  7  T.  R.  17/» 


^St»  fRMtiAg.  the  pfeiintrff  to  the  ei^pense  ol  btiK^- 
iogf  the  aetioiis  he  can  only  im||yate  the  slander  to 
file  i^erton  who  uttere  it,  if  the  latter  do  not  into* 
fifoa  the  person  ti<oin  wboin  he  ^  heard  it.  The 
jpatftfee  of  thd  case  ai^  h{\9  ii^  with  the  decisions' 
oU  the  subject.  It  is  just,  that  when  a  person 
j^pesi.^  any  slandeif  agaiosC  another,  he'  should,  at 
the  same  time,  declafe  from  whom-  be  beard  it,- 
m  order  thai  the  party  rnjui^d  m^y  sue  the  author 
ef  the  slandier. 

So*,  where  the  dlefenditnt  said  of  the  plaintiff, 
W^e^  had  been  proposed  as  a  v^l-unteer  for  the  de- 
fence of  the  country,  "  Hi«  (the  pfeintrfrs)  cha-- 
fiief^  iis  irifemous,  he  would  be  di^eceful  to  any 
Society,  Whoever  proposed  him  must  have  in- 
tended it  as  an  insult.  ]  wit^t  pnrsne  him,  and  hunt 
him  from  all'  society.  Vf  his  name  is  enrolled  in  the 
Roya(I  Acadbmy,  I  wilt  catase  it  to  be  erased,  and 
will  not  leave  a  stone  unturned  to  publish  his 
shame  and  iniamy.  Defieacy  forbids  me  from 
bringiiig  a  direct  charge,  but  it  was  a  male  child 
ef  nine  years  old  who  complained  to  me."  The 
defendant  justified,  averring  that  a  male  child  of 
fbe  name  of  A.  B.,  of  the  age  stated,  did  complain 
to  tfhe  defendant  of  an  unnatural  ci<rme  before  that 
tifne  committed  by  the  pliBiintiff  upon  such  male 
child^.  Upon-  demurrer,  it  was  observed  by'  the 
Court,  that  slanderous  wt>rds  can  in  no'  case  be 

*  Woolooth  V.  Meadows,  '5  East,  463. 
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j^^B^^i/pofi  tkp:r^mt,fi(  anotber,  hdVm  the 

^,(fi  the  qrjg^nal  slp^idarer  be  giveD  at  the  time; 


^ha^ijt  is^nat  wffiQieoit  tQ  4iwlase.tl|e  oune  foi  the 
\%  t^i^)n  t^e  d^B^ut'9  plpa;  that.th^  object  of 
f  ^le  is  to  gjv^  tljie  injure^j^er^OD  a  certain  cuute 
^fj^foii  again$tjome  ow.  But.  that,  in  the  pria- 
^^)^l  case,  no  apit^Q  o^uld  have  been  maiotaiiied 
^pfi  thpse  yiox6»  against,. the  boy;  wbereaa,  if  tbe 
^^f^dant  b$4  naoied  the  boy  at  the  tiBie*  and  it- 
j^gated  truly  what  he  had  said  to  him,  the  plaiotiff 
.  jfpf^d,  Jt^ayiB  ha4  hi#  action  agaiqst  the  boy* 
^ .;  ^1)4  fpr  t\^  9f^e  rieaaon,  the  repealer  of  sboder 
must  give  the  very  words  used  by  the  author;  finr 
tja^f^,  plaiiitiflry  to  iqaiatajn  hia  aptioo^  must  state 
Ahe  very, wor4s  us!?d  by  the  defendant,  and, prove 

*         *    »   ' 

them  ap  stated ;  so  tha^  qnless  tl^e  defendant  faitli^ 

4 

(ully  repept  the  original  slander,  the  plaintiff  mil 
jQQt  h^  {^ut  in  possession  of  a  certain  cause  of  m^ 

. .  Xtie .  defenidant  ♦,  in  a  written  affidavit,  depos^ 
to  ,woj;4s  ^ppHen  by  a  third  person  conq^jming  tfae^ 
|^l^intiffs»  whp  were  ^lerchanta.;  and,  after  statiag 
|;be.  wprds  used  by  the  third  pei;wn,  added,. ''or 
/  ^^rc^fii  tf>,  that  purport  and  effect/'  The  defeada«ts 
iu^tified,  statii^,  th/^t  they  did  hear  the  tfeird  pei^ 
60^  yiublicly  declare  to  the  effect  following;  and 
then   proceeded  to  state  the  ^commjunication  de- 

«■  *  _ 

j^e^^  to^  on  whi<;|i  the  action  had  been  brought.  To 
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liusfMtificatMn  the  plaintiff  demurred  upon  seve- 

111  grounds;  and  the  court,  in  giving  judgment 

§at  the  pbuntifls,  obBePTed^  that  **  at  all  events,  ih 

<N'deff  to  justify  the  parties  reviving  the  slander  by 

Aaning  the  original  author  of  it,  they  must  so  dis« 

close  the  matter  as  to  give  the  plaintiff  a  certain 

4»Qse  of  action  against  the  party  named.    Now 

here  they  only  state  that  the  other  uttered  such 

words,  or  to  that  effect  /and  if  the  defendants,  when 

^called  as  witnesses  to  support  the  action  against 

the  author  could  only  prove  that  he  uttered  words 

to  lA«  €^1^1  of  those  set  forth,  that  would  not  be 

sufficient.^^ 

From  these  cases  it  appears*  to  be  the  general 
rule,  of-  law,  that  no  action  is  maintainable  against 
a  person  who  repeats  the  slander  of  another,  an* 
nouMing  at  the  same  time  the  name  of  his  author, 
and  the  identical  words  by  which  such  slander  was 
first  communicated,  so  as  to  afibrd  the  plaintiff  a 
good  ground  of  action.    The  principle  on  which 
this  exemption  rests  is  not  very  apparent.  One  rea- 
son for  not  allowing  the  action  is,  that  the  defend-  * 
ant  has  given  the  plaintiff  a  certain  cause  of  action 
agaiost  a  third  person,  from  whom  the  whole  da- 
mage  sustained  may  be  recovered.     But  it  may 
frequently  happen,  that  though  the  plaintiff  mav 
have  a  certain  cause  of  action,  he  may  be  no  nearer 
the  actual  recovery  of  a  compensation.   As,  where 
the  circumstances  of  the  original  author  are  indi- 
gent, his  situation  obkcure,  and  the  report  derives 
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both  its  poblieity  md  noixiofM  ^irafity  ebiefty  fma 
FUs  hMvag  been  circulated  tbrevigii*  the  mediuHi  of 
mother ;  in  general,  ieven  the  taere  repetition  of 
the  st^nder  withoQt  observHfiotr,  carried,  tritb  it 
some  additrenal  credit  ft-om  the  reporter. 

•  III'  ordter  to*  compiWe  the  gfoirmf- work  of  air  ac- 
ffon,  there  orast  be,  a«  already  freqtreafly  obserT-^ 
ed^  a  damage  s^usrtfaiiMfd*,  and  ^  wrong  M  comidered 
bytheLarr;  whether  the  justificsrtion  mthepre^. 
feeirt  instance  arises  froro  the  wairt  of  the  otfcf  or 
other,  or  bolfh  of  tftese  essentials^,  it  may  not  be 
easy  ^ati^faetrorffy  to  detennine ;  but  since  the  con* 
duct  of  a  person  who  gives  up  the  author  of  an  itr- 
jroionB  report,  and  enables  the  party  catumniated 
to- reach  the  amtbor  of  the  calumny,  may  be  attri- 
buted to  et  good  and  friendly  motive,  thait  ch'cuni'^ 
stance  may  openrte  to  the  defendant's  advantage;, 
though  it  doe»  not  seem,  in  strix:tnesi3,  to  wtirradt 
any  thing  nerore^  than  a  prima  facte  presumfptiM 
in'  his  fevont; 

*  In  Mailfend  and  others*  ♦  against  GoHneyand 
others,  one-  groirnd  of  the  plaintifP's  action,  as 
stated  in  tire  declaration,  was,  tlmt  the 'defendants 
had  pabHshed  the  slander  of  another,  welt  know- 
Ihg  that  other  .to^  have  retracted  his*  opinion  of  the 
plhintifis,  and  to  hseve  confessed  his  error.  Upon 
demurrer,  it  was  not  argned  for  the  defendants  that 
an*  a^tio&  does  not  fie  for  publishing  shnderorigi- 

*  2  East,  425. 


mttf  utttmA  by  aBotAer,  afbei  knosn^ied^^e^by  thd 
driwdaaKi  tii«b  i^  was  aotnte,  but  an  objection  mm 
tiJcen  to  dM  mode  of  pteadk^. 

Itt  giviiig  judgment  on  demarrer,  it  wafl^obftervai 
by  Ld.  £Uenborough>  C.  X  tbat^^  In  ondMH^tamam*^ 
tain  tkw  species  of  action,  it  is  neQewary  tbal-  t^^e 
should  be  ma&c8  in  l^e  defendawll,  and  an  injwiy 
te^  the  plaiiicifl^  and  that  the*  wwis^  should  be-  un-» 
tvite.  By  the  fiist  count,  the  charge  in  iubscsnccl 
against  the  defendants  is,  that  they  revived  and 
piiblidbed  an  injjarious  reposi  of  the  pkmtttf  which 
bad  been  made  by  another  .penoi»,  wiho  wa»  afr 
tmmrards)  ooavinced  that  he  had*  nttered  the  woidfei 
hasidly  and:  Tashiy ,  a»d  thtM  the  defendan^^  ^  tbitf 
with  a  full  knowledge  of  all  those  circumstances!^ 
Mi  tbe  several  aUng^tionsof  the  pievious  neports, 
the' subsequent  exptsnation  of  thr  pfaintitf^s<eon^ 
4tt0t  t»  Gagi^v  bis*  satisfaction  wiitis  it,  arid  ite' 
iiisfimdant's  knowledge  of  it,  sve  so  interwo'o^n  b^i 
the  pleading  wi&  the  pu/bMcatinNi  of  the  hbeK  that 
they  OMdd  not.  be  severed  from  it ;  99  Ifaat  the 
plaintifii  couiid  not  sustain/  that  count  by  pnHrf 
of  the  iMibheation  alone,  without  amch  elpkiUDi 
tiH)y  eipcuinstancna.  The  plaintiffe  eouiAnot  en^ 
tkle  tiiemsejves;  to  ceciMrer  unlras  all  wewr  prosvocfa 
Xhe  eouat  them  contains  a)  charge  agmnst  the  det 
fSmdafit^  that  they  publiBhad  the^  slaoder  watb  a 
Jkm9wiifidg€t  that  the*  pajTsmu  whoi  hadi  oaginaily?  uH^ 

*  The  cmthof  of  the  slander. 
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tered  it  was  satisfied  that  it  was  untrue.  X^^ 
^ct,  therefore,  of  such  previous  utteringi  wa9 
m/erely  used  by  the  defendants  as  a  pretence  for 
publishing  the  same  slander,  that  shews  fnaliice  \n 
the,  (defendants,  and  an  mjury  to  the  plaintijIFs/' 
Judgment  was,  however,  given  for  the  plaintiffsi 
not  on  the  ground  of  legal  malice  being  attribu- 
table to  the  defendants,  but  because  they  bad  re* 
pelted  the  effect  of  the  slander^  and  not  the  very 
words. 

In  the  case  of  Gerrard  v.  Dickenson  *,  it  was 

hiald,  that  slander  spoken  by  the  defendant  against 

his  own  knowledge,  made  him  liable  at  all  events^ 

and  deprived  him  of  the  benefit  of  his  justifica* 

^tion. 

It  is  dijfficult  to  carry  the  principle   of  excul- 
pation in  this  case  further  than  this:  that  a  per- 
^son  who,  bona^^fidci  repeats  the  i^andal  of  another 
for  the  purpose  of  enabling  the  plaintiff  to  obtain 
redress,  shall  not  be  liable  to  an  action ;  but  nei- 
,ther  principle  nor  precedent  warrant  the  repeating 
slander  of  another  which  the  repeater  kntnos  to  he 
without  foundation^  for  the  mere  purpose  of  vexa- 
tion to  the  plaintiff.    On  the  contrary,  the  defend- 
,  ant's  conduct. is  pregiuiDt  With  malice,  and  tbere- 
ffore,  when  attended  with  detriment  to  the  plain- 
^1  furnishes,  the  two  great  essentials  necessary  p 
^upporia^;aGtion.  And  upoa  this  gioun^itrS^o^i^ 
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i^m^  that  if  the  defendant;  by  the  use  of  more 
forcible  terms,  or  by  reducing  the  islander  to  ^rit- 
k)^  or  print,  render  its  quality  more  injurious,'  he 
thereby  forfeits  his  pretension  to  the  frienidly  chia- 
racter,  under  the  sanction  of  which  he  might  othcfr* 
wise  have  j  ustified. 

It  follows,  by  way  of  corollary  to  the  general 
proposition  above  laid  down,  that  if  the  slander  has 
been  circulated  by  a  number  of  tongues,  the  last 
repeater,  to  protect  himself,  must  mention  the 
liamed  of  allhis  predecessors  in  the  scandal  with 
which  he  is  acquainted ;  so  that,  if  A.  invent  the 
slander,  which  is  transmitted  through  B.  and  C.  to 
D.  the  last  must  mention  the  names  of  C.B.  and  A., 
if  communicated  to  him  ;  forif  he  were  to  mention 
the  name  of  C.  only,  on  an  action  brought  against 
C,  he  might  justify  as  having  given  up  his  author'B. 
tt)D.,  by  which  means  the  plaintiff  would  be  barred 
of  his  action  against  C,  and  therefore  might  proceed 
agairidt  D. 

Under  this  division  also  may  be  classed  all  those 
'fease^  iti  which  the  defendant  has  acted  in  a  friendly 
character  to  the  plaintiff,  in  attempting  to  reckiih 
him  from  any  real  or  supposed  vices,  as  by  ek- 
{ibstalation  in  a  private  letter,  of  by  writing tba 
ikther  or  other  relation  or  guardian,  to  acqusfttft 
'ftim  with  the  faults  of  those  tn  whosfe  Weilafe 
li^'Miitl  Ifiterest,  for  the  jpurt)ose  of  tfiefffM  Re- 
formation. Since  these  are  acts  of  friendship,  in- 
tended for  the  beniffit  of  Ae  jpalrty,  and  not  with  a 
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laalicioiis  view  to  wound  ins  feelings  or  de&aie 
liim»  they  are  not  considered  by  the  law  as  libel- 
lous* ;  but  this  presumption  is  in  all  cases  liable 
to  be  rebjutted  by  evidence^  ahewing  tliat  tbechfr- 
xacter  of  a  friend  was  assuiu^d  for  the  purpose  of 
defamation. 

•  2  BrownL  151,  152.     2  Bani*t  EccL  Law^  779-     3  Bac 
Abb  412. 
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CHAPTER  XIV, 

Where  Me  Defendant  gives  the  Character  ef^ 

Servant,  4fc. 


And  next,  the  benefit  of  this  prima  faae  pre- 
sumption extends  to  all  who  appear  to  act  in  the 
discharge  of  any  duty  which  the  convenience  or 
exigencies  of  society  call  upon  them  to  perform. 

Where  a  master  gives  a  character  of  a  servant, 
unless  the  contrary  be  expressly  proved,  it  will  be 
presuiQed  that  the  character  was  given  without 
malice*. 

An  action  was  brought  t  t»y  the  plaintiff  for  pub- 
lishing the  following  letter  to  one  Collier,  respect- 
ing the  plaintiff's  character  as  a  servant :  "  Two 
days  I  gave  him  money  to  go  into  the  city  and  buy 
books.  When  he  came  home,  I  desired  him  to 
reckon  up  bis  account;  he  did  so.  But  being  one 
day  more  curious  than  I  sometimes  was,  1  looked 
over  his  account,  article  by  article;  and  in  one 
book  I  well  knew  the  price  of,  I  found  he  had 
charged  me  one  shilling  more  than  it  cost,  and  that 
shilling  he  kept  in  bis  pocket.  The  next  day,  the 
very  sam9  affair ;  and  both  these  days  my  neigh- 
bour Metcalf  was  in  my.  shop,  and  knows  it  well, 

*  Bart.  ^4M*    B.  N..P.  EdinondsoD  ▼.  StephenaoD^  B. 
t  Weatherstooe  v.  Hawkins^  1  T.  R.  110. 


FEBSWXrVIOK  rot  HM £VBAirT ; 

s 

Mid  said  he  would  not  keep  such  a  man  a  day,  or 
aiMMthiog  to  that  purpose.  Two  magazines  be 
charged  two  shillings  for  binding,  the  people  re- 
ceived  no  more  than  Is.  8d. ;  and  this  I  can  prove/' 
A  verdict  was  found  for  the  plaintiff  on  one  of  the 
counts  of  the  declaration,  Containing  the  above  let* 
ter,  subject  to  the  opioiott  of  the  count  on  the  fol- 
lowing case : 

The  plaintiff  was  brother-in-law  to  Mr.  Collier; 
he  was  in  the  service  of  the  defendant,  and  was  by 
him  turned  away.     Rogers,  to  whom  the  plaintiff 
was  recommended  to  be  taken  as  a  servant,  applied 
*  to  the  defendant  fbr  a  character,  which  not  being 

advantageous,  but  to  the  effect  stated  in  the  de- 
claration, he  (Rogers)  did  nqt  take  him.  Collier, 
upon  this,  repeatedly  called  upon  the  defendant, 
upon  which  the  letter  stated  in  the  declaration  was 
1^^  written,  with  an  intent  to  prevent  an  action  by 

\  the  plaintiff  for  the  words  spoken  by  the  defendant 

I  \  to  Rogers.  The  writ  was  sued  out  on  the  very  day 

the  letter  was  written. 
I   1  The  question  for  the  opinion  of  the  court  is, 

whether  this  action  lies. 

Lord  Mansfield,  C.  J.     ^M  have  held  more  tfaao 
{    I '  once,  that  an  action  will  not  lie  by  a  servant  against 

'  his  former  master,  for  words  spoken  by  him  in  giv- 

ing a  character  of  the  servant.^' 

The  general  rules  are  laid  down  as  Mr.  Wood 

/  (the  plaintiff's  counsel)  has  stated ;  but  to  every 

libd  there  may  be  a  necessary  or  implied  justifica- 
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tton  fram  the  occasion,  so  that  whsrt,  taken*  db^^ 
stractedty,  would  be  a  publication,  may,  ffotti  4IM^ 
occasion,  prove  to  be  none,  as  if  it  tvere'ite^d^iftt>ii-^ 
judicial'  proceedtng.  Words-nlaj  also  be  justilhNi> 
on  account  of  their  subject  matter,  or  other* clrA 
cumatancos.  In  this  case,  instead  of  the  plaintiffi^' 
shewing  it  to  ber:falw  and  malidous,  it  appears  to^ 
be  incident  to  the  application  by  Rogers  ta  the  ' 
master  of  the  servant ;  and  the  letter  Was  wlittenfco 
the  brother-in-law  of  the  plaintiff,  for  the^xpf^iegs  • 
pli^rpose  of  preventing  an  action  being  brought*;" 

JBuiier,  J.  ^^  This  is  an  exception  to  th^  gt^neiftl' 
rule,  on  account  of  the  occasion  of  writing  Ihe 
letter.  Then  it  is  incumbent  on  the  plaintiff^  16 
prove  tke  falsehood  of  it :  and  in^  actions  of  tMc( 
kind,  unless  he  can  prove  the  words  to  be  m^H^ 
cious  as  well  ^sfalse^  they  are  not  actionable/^ 

Judgment  for  the  defendant. ' 

la  the  case  of  Refers  v.  Sir  -Gervase  Cliftoir, 
Bart,*  the  following  facts  appeared  in*  evidence. 
The  plaintiff  having  been  hired  as  a  servant  by 
the  defendant,  Itved  about  six  months  in  bis  Ser- 
vice, when  the  latter  turned  him  away  without 
giving  him  a  month^s  warning;  in  conseqitaMe 
wherec^,  the  plaintiff,  conceiving  himself  coltitted 
to  a  montVs  wages,  refused  to  quit  the  service 
without  being  paid  that  sum.  On  this  neif^iaaH 
the  defendant  procured  an  officer  frooi  ttve  .f)ilblic 
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office  to  put  the  plaintiff  out  of  the  house^  and  em- 
ployed his  attorney  to  settle  his  wages  with  him. 
Immediately  after  this,  the  defendant,  who  was 
going  into  the  country,  called  on  Mr.  Holland, 
with  whom  the  plaintiff  had  previously  lived,  to 
inform  him  that  the  plaintiff  had  behaved  in  an 
impertinent  and  scandalous  manner,  that  he  the 
defendant  had  discharged  him  from  his  service, 
when  the  plaintiff  refused  to  go  without  a  months 
wages ;  and  he  therefore  desired  Mr.  Holland  not 
to  give  him  another  character.  While  the  plaintiff 
was  in  the  country,  he  offered  himself  to  a  Mr. 
Hand,  stating  that  he  had  lived  with  the  defend- 
ant. Upon  which,  Mr.  Hand  wrote  to  the  de- 
fendant for  a  character,  and  received  the  following 
answer : 

"  Sir,T-In  answer  to  your's,  which  came  to  hand 
yesterday,  I  beg  leave  to  acquaint  you,  that  Thomas 
Rogers  did  not  live  with  me  six  months,  as  he  has 
told  you,  and  1  wish  I  had  never  taken  him  into  mjr 
house,  as  he  is  a  bad-tempered,  lazy,  impertinehtfel- 
low,  and  has  given  me  a  great  deal  of  trouble,  as  I 
was  obliged  to  send  an  officer  from  the  Marlborough- 
street  Police  Office  to  put  him  and  hia  things  out 
of  my  house,  and  also  to  employ  Mr.  Barnet,  my 
attorney,  of  Soho-square,  to  settle  his  wages,  as 
I  look  upon  it  he  will  take  any  advantage  he  cad. 
^     "  I  am.  Sir,  your  most  obedient  humble  servant, 

"  Gervase  Clifton/' 
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Upon  receipt  of  this  letter,  Mr.  Hand  refused  to 
take  the  plaintiff  into  his  service.  It  appeared  that 
Mr.  Holland  never  was  applied  to  for  a  character 
of  the  plaintiff,  after  the  communication  made  to 
hi«i  by  the  defendant ;  and  Mr.  Holland  stated, 
that  without  such  communication  he  should  have 
-  declined  giving  another  character  to  the  plaintiff. 
The  plaintiff  also  proved,  by  servants  of  the  family, 
that  while  in  the  defendant's  service  he  tad  con- 
ducted himself  well,  and  that  no  complaints  of 
the  nature  ascribed  to  him  in  the  defendant's  let- 

I  ter  had  all  that  time  existed.     The  jury  founjd  a 

verdict   for  the  plaintiff  with  ^£20  damages,  but 
liberty  was  reserved  to  the  defendant  to   have  a 

j  nonsuit  entered. 

After  the  case  had  been  argued.  Lord  Alvapley, 
C.  J.  said,  "  If  it  were  to  be  understood,  that 
whenever  a  master  gives  a  bad  character  to  a  ser- 
vant who  has  quitted  his  service,  he  may  be  forced 
by  the  servant,  in  justification  of  such  his  conduct 
as  a  master,  to  prove  the  particulars  which  he  has 
stated  respecting  the  servant,  it  would  be  impos- 
sible for  £tny  master,  (so  understanding  the  law,  at 
least  with  any  regard  to  his  own  safety)  to  give  any 
character  but  the  most  favourable  to  a  servant,  and 
consequently  impossible  for  a  servant,  not  entitled 

I  to  the  most  favourable  character,  to  obtain  any  new 

I  pl^ce.     In  the  two  cases  of  Edmondson  v.  Steven- 

•on*,  and  Weatherstone  v.  Hawkins*]*,  the  law  upon 

♦  B.  N.  P.  8.  t  iT.  R.  no. 
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this  subject  appears  to  me  to  be  laid  down  as  clear- 
ly  as  can  be  wished.     Unquestionably  the  master, 
wha  has  given  a  bad  character  of  a  servant  to  per- 
sons inquiring  after  his  character,  is  not  bound  to 
substantiate  by  proof  what  he  has  said ;  but  it  is 
equally  clear,  that  the  servant  may,  if  he  can,  prove 
the  character  to  be  falser  and  the  question  between 
the  master  and  servant  will  always,  in  such  case, 
be,  whether  what  the  former  has  spoken  concern- 
ing the  latter,  be  malicious  and  defamatory.    In 
this   case,   we  are   to  consider   whether  the  evi- 
dence adduced  by  the  plaintiff  was  sufficient  to  be 
left  to  the  jury.''     His  lordship,  after  staling  the 
evidence,  proceeded  to  observe,  that  the  circum- 
stance of  the  plaintiff's  refusal  to  quit  his  master's 
house  till  his  wages  had  been  paid,  was  the  only  act 
of  impertinence  proved  against  him ;  and  that  the 
defendant  was  not  called  upon  by  that  single  act  to 
seek  out  Mr.  Holland,  and  officiously  to  state  what 
he  did;  that  if  a  servant  were  strongly  suspected  of 
having  committed  a  felony  whilst  in  his  master's 
service,  it  would   be  the  master's  duty  to  warn 
others  from  taking  him  into  their  service ;  but  that, 
in  the  principal  case,  the  offence  imputed  to  the 
plaintiff  appeared  to  be  of  k  trivial  nature.    His 
Lordship  concluded  by  saying,  that  he  should  have 
grievously  invaded  the  province  of  a  jury,  bad  he 
not  left  it  to  them  to  say  whether,  considering  all 
the  circumstances  of  the  case,  the  defendant's  con» 
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duct  was  not  malicious^  and  that  he  did  not  con- 
sider himself  at  liberty  to  disturb  the  verdict  they 
had  given. 

Rooke,  J.  was  of  the  same  opinion,  and  wished 
it  to  be  understood  as  his  opinion,  thaf  a  master 
may  at  any  time,  whether  asked  or  not^  speak  of 
the  character  of  his  servant,  provided  that  he  speak 
in  the  honesty  of  his  heart ;  and  that  an  action 
cannot  be  maintained  against  him  for  so.  doing ;  at 
the  same  time,  masters  are  not  warranted  in  speak- 
ing ill  of  their  servants  from  heat  and  passion. 

Chambre,  J.  referred  to  the  case  of  Lowry  v, 
Aikenhead  •,  before  Lord  Mansfield.    In  that  case, 
the  rule  laid  down  by  Lord  Mansfield  was,  **  That 
where  a  person,  intending  to  hire  a  servant,  applies 
to  a  former  master  for  a  character,  the  master  is 
not  bound  to  prove  the  truth  of  the  character  he 
gives;  for  what  he  speaks  of  the  servant  he  does 
not  speak  officiously,  but  only  discloses  that  which. 
rests  in  his  knowledge  alone;  but  that  where  a 
master  speaks  ill  of  a  servant,  without  any  pre- 
vious application  having  been  made  to  him  there, 
he  must  plead  and  prove  the  truth  of  the  character 
in  justification. 

And  the  rule  was  discharged. 
It  appears,  therefore,  fully  established,  that  a  ser- 
vant, in   an  action  against  a  former  master,  must 
prove  express  malice. 

»  Mich.  S  G.  3, 
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It  seems  to  have  been  laid  down  generally  by 
Lord  Mansfield,  in  the  case  cited  by  Mr.  Justice 
Chambre,  that  where  a  master,  unasked^  gives  ^ 
bad  character  of  a  servant,  he  must  justity  aa  m 
other  cases;  and  thous:h  Mr.  J.  Rooke  seems  to 
have  expressed  an  opinion  somewhat  different, 
there  can  be  no  doubt  that  the  manifestation  of  any 
forward  and  officious  zeal  on  the  part  of  a  defend- 
ant,  who y  uninvited^  gives  a  character  to  the  preju- 

dice  of  his  former' servant,  would    be  i  material 

I'   •        . '       .    • 

guide  to  a  jury  in  ascertaining  his  real  motive. 

Where  a  plaintiff,  knowing  the  character  which 
his  master  will  give,  procures  it  to  be  given  for  the 
sake  of  founding  an  action  upon  it,  he  will  .not  b^ 

allowed  to  recover*. 

•  t.       .*«      ''■»' 

So,  in  general,  where  the  publication  is  madem 

'  '     '  i»    •    » 

support  or  furtherance  of  the  interests  of  society, 

and  not  wantonly  and  invidiously  for  the  gratifica- 
'  tion  of  private  malice,  the  author  is  privileged. 
The  defendant  "j",  who  was  serjeant  in  a  vojun- 
teer  corps,  of  which  the  plaintiff  also  was  a  mem- 
ber,, represented  to  the  committee,  by  whom  the 
general  business  of  the  corps  was  conducted,  that 
the  plaintiff  was  an   unfit  and  improper  person  to 

• 

be  permitted  to  continue  a  member  of  the  corps. 

.  The  words  charged  in  the  declaration  were,  that 
the  defendant  had  said  that  the  plaintiff  had  been 

»  per  Lord  Alvanley,  3  B.  &  P.  592. 
t  Barbaud  v.  Hookham,  3  Eftp.  R.  109. 
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the  executioner  of  the  King  of  France,  and  that  he 
had  clapped  his  hand^,  rejoicing  at  the  event, 
adding,  that  France  would,  then  be  one  of  the  first 
countries  in  the  world. 

It  appeared  in  evidepce,  that  the  plaintiff  was  a 
Frenchn^an,  and  that  the  defendant  had  not  made 
use  of  the  words  publicly,  but  had  communicated 
them  to  the  officers  of  the  corps,  who  constituted 
the  committee  for  its  regulation. 

Lord  Ellenborough  said,  that  it  was  not  to  be 
allowed  that  such  an  action  could  be  sustained. 
It  was  a  communication  made  upon  a  most  impor- 
tant matter  for  their  consideration,  whether  fo- 
reigners, the  natives  of  a  country  in  open  war 
with  us,  were  to  learn  the  use  of  arms  in  a  coun- 
try threatened  to  be  invaded  by  that  other.  The 
action  was  most  ill  advised  and  improper. 

In  Johnson  v.  Evans*,  the  words  were,  "  She 
is  a  thief,  and  tried  to  rob  me  of  part  of  her 
wages.^^  It  appeared  upon  the  trial,  that  the 
plaintiff  had  been  servant  to  the  defendant. 
Upon  a  dispute  taking  place,  he  discharged  her, 
and  some  difference  arising  irespecting  the  pay- 
ment of  her  wages,  he  charged  her  with  having 
attempted  to  cheat  him  respecting  her  wages,  and 
spoke  the  words  as  laid;  but  the  plaintiff  failed 
in  proving  them  to  have  been  spoken  at  that  time. 
Having,  however,  sent  for  a  constable,  in  order  to 

*  3  Esp*  r:  a2. 
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take  her  into  custody,  be  made  use  of  the  same 
words  to  the  constable  when  be  came,  to  whom  he 
meant  to  have  giveo  her  io  charge,  but  Avhieb  in  fact 
he  did  not  do.  The  constable  proved  the  words  as 
spoken ;  but  it  further  appeared  in  the  course  of 
his  evidence,  that  the  words  had  been  spoken  by 
the  defendant,  addressed  to  him  in  his  character  of 
constable,  and  in  the  course  of  charge  and  com* 
plaint  which  the  defendant  made  to  him  against  the 
plaintiff. 

Lord  Eldon,  C.J.  said,  that  the  evidence  given 
of  the  speaking  of  the  words  laid  in  the  declaration 
was  not  such  as  Jo  induce  him  to  direct  the  jury 
to.  find  a  verdict  for  the  plaintiff.     Words  uped  in 
the  course  of  a  legal  or  judicial  prqpeeding,  how- 
ever hard  they  might  bear  upon  the  party  of  whom 
they  were  used,  were  not  such  as  would  support 
an    action  for  slander.     Jn   this  case,  tbey  were 
spoken  by  the  defendant  under  a  belief  of  the  fact, 
and  when  he  was  about  to  proceed  legally  to  pu- 
nish it,  it  would  be  a  matter  of  public  inconve- 
nience^ and  operate  to  deter  persons  from  prefer/ 
ring  their  complaints  against  offenders,  if  words 
spoken  in  the  course  of  their  giving  charge  of  them, 
or  preferring  their  complaint,  should  be  deemed 
actionable.^ — Plaintiff  nonsuited. 

Still  this,  it  seems,  amounts  to  a  prima  facie  de- 
fence only,  liable  to  be  overthrown  by  proof  of 
express  malice  on  the  part  of  the  defendant,  as  by 
shewing  that  he  knew  at  the  time  that  the  charge 
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was  false.  In  Smith  v.  Hodgkins*,  the  case  was 
this.  The  plaintiff  assaulted  and  beat  the  defendant 
on  the  highway.  The  defendant  meeting  a  con- 
stable, requested  him  to  take  charge  of  the  plain- 
tiff; and  the  constable  refusing  to  arrest  the  plain- 
tiff unless  the  defendant  would  charge  him  with 
the  commission  of  a  felony,  the  defendant  did  so, 
and'judgment  was  given  on  demurrer  for  the  plain- 
tiff; the  court  observing,  that  there  was  no  ground 
for  the  charge  of  felony. 

And  where  property  has  been  actually  stolen  j*, 
the  defendant  is'  not  warranted  in  the  communis 
cation  of  a  suspicion,  which  in  fact  is  unfounded, 
except  for  the  purpose  of  legal  inquiry. 

Under  this  class  of  communications  may  not 
improperly  be  ranked  those  publications  whose 
professed  object  is  to  discuss,  for  the  information 
of  the  public,  the  merits  of  the  literary  produc- 
tions of  the  dav.  The  authors  of  these,  in  the  de- 
tection  and  exposure  of  vicious  principles  and  bad 
taste,  have  a  most  difficult  and  important  public 
duty  to  discharge,  and  in  return  are  privileged  in 
the  most  unlimited  exercise  of  their  reasoning 
powers,  and  of  their  talents  for  wit  or  satire,  so  long 
as  it  is  confined  to  its  legitimate  object,  the  merits 
of  the  work  before  them. 


*  Crb.  Car.  276. 

t  Powel  V.  Plunket,  C'ro.  Car.  53. 
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In  the  case  of  Sir  John  Carr  v.  Hood*,  the 
plaintiff  stated,  in  his  declaration^  that  he  had  been 
the  author  of  several  productive  publications  called, 
&c.  but  tl^at  the  detenjdant  intending  to  expense 
him  to  contempt  and  ridicule,  had  published  a  ma- 
licious  and  defa^i^tory  libel  concerning  the  said 
SirJohn,  entitled,  "  My  Pockejk-Book,  or  Hints 
for  a  righte  merrie  and  conceited  Tour,  to  be 
called.  The  Straqger  ;n  Ireland  in  1805,  by  a  Knight 
Errant/^  The  same  libel  containing  a,  malicious  and 
defamatory  ppint  of  aud  concerning  the  said  Sir 
John  and  bis  books,  called  "  Frontispiece,' '  and 
entitled,  •'  Jh^  Knight  leaving  Ireland  with  re- 
gret;'* and  representing,  in  the  said  print,  a  cer- 
tain false,  scandalous,  malicious,  defamatory,  and 
ridiculous  representation  of  the  said  Sir  John  in 
the  form  o^  a  mc^n  of  ludicrous  and  ridiculous  ap- 
peai'^fiji/^e,  holding  a  pocket<^handkerchief  to  bis 
face,  ^nd  appearii^g  to  be  weeping;  and  also  a  cer- 
tain false,  malicious,  apd  ridiculous  representation 
of  a  man  of  ludicrous  and  ri^diculous  appearance, 
following  the  representation  of  Sir  John,  represent- 
ing a  man  loadefl  with  and  bending  under  the 
weight  qf  tbreie  large,  books,  one  of  them  having 
the  word  Baltic  printed  oD  the  baqk  thereof,  and 
a  pocket  handkerchief  appearing  to  be  held  ip,oue 
of  the  hands  of  the  said  representation  of  a  man, 
and  the  corners  thereof  appearing  to'  be  held  or 

• 
»  *  * 

•  1  Camp.  N.  P.  354. 
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tied  together  a^  if  containing  spmetbing  therein, 

with  the  printe4 /word  Wardrobe  depending  there- 

from^/pr  the  purpose  of  rendering  the  said  Sir  John 

ridicu)ouS).and  thereby  iQeanipg  tjiat  one  copy  of 

the  said  first^mentjoned  book  of  the  9aid  Sir  John, 

and.  |:wo  cppies  of  t.l;ie  bopk  of  the  said  Sir  John 

secondly  abo^e-mentionec),  wei:e  so  h^avy.  as  to 

causfs  a.Aian,  tq  h^d  under  the  weight  thereof; 

and  tb^t  hi$   (he  said  Sir  Jphn'^  wardrobe  was 

very  small,  ^nd  capable  of  being  cpntained  in .  one 

pocket-handkerchief/^    The  decl^i^^tioq  concluded 

by  Joying,  as  specjal  dams^e,  that  3ir  Jpbn  had  been 

prevented  ficom  sieUing^to,  Sir.  Richard  Phillips,  fpr 

jCGOO^,  the  copyright  of  a  bopk  of  ^hicb  the  said 

Sir  John,  was  the  author,  cont^i^ing; an  account 

of  a  tour  of.. the.  said   Sir  Jphn.  through  part  ^f 

Scotland. 

iLprd  Ellenborough,  as  tb^>trial  was  procoediDg, 
intimated  an  opinion,  that  if  thel^ok  published  by 
the  defendanttonly  ridiculed  tbe  plafo^tiff  w  <in  au- 
ihoTf  the  action  couldnpt  b^  majntaij^ed. 

Garrow,  .for.  .the  plaintiff,  allowed,  that  when 
his  cliient,  came  forward  as  an  author,,  he  sub- 
jected himiself  to.theiCriticisQi.of  aill  who  might 
be  disposed  to  discuss  the  merits  of  his  works, 
burt  that  criticism  .  1nu9t.be  fair  and  liberal;  its 
object  ought  to  be  to  enlighten  the  pjublic,  and 
to.guardithem.again^t  .the. supposed  bad  tendency 
of.a.  particular  publication  presented  to  them,,  not 
to  woundithe  feeUng^standiruin  the  prospects  ci*  an 
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individual;  if  ridicule  was  employed,  it  should 
have  some  bounds.  While  a  liberty  was  granted 
of  analyzing  literary  productions,  and  pointing  out 
their  defects,  stili  he  must  be  considered  as  a  li« 
beller,  whose  only  object  was  to  hold  up  an  au- 
thor to  the  laughter  and  conteiiipt  of  mankind. 
A  man  with  a  wen  upon  his  neck  perhaps  could 
not  complain  if  a  surgeon,  in  a  scientific  work, 
should  minutely  describe  it,  and  consider  its  nature 
and  the  means  of  dispersing  it ;  but  surely  he  might 
support  an  action  for  damages  against  any  one  who 
should  publish  a  book  to  make  him  ridiculous  on 
account  of  his  infirmity,  with  a  caricature  print 
as  a  frontispiece.  The  object  of  the  book  pub- 
lished by  the  defendant  clesArly  was,  by  means  of 
immoderate  ridicule,  to  prevent  the  sale  of  the 
plaiptiff's  works,  and  entirely  to  destroy  him  as 
an  author.  Id  the  late  case  of  Tabart  v.  Tipper*, 
bis  lordship  had  held,  that  a  publication  by  no 
means  so  offensive  or  prejudicial  to  the  object  of 
it,  was  libellous  and  actionable. 

Lord  Ellenborough.  "  In  that  case,  the  defend- 
ant  had  falsely  accused  the  plaintiff  of  publishing 
what  he  had  never  published;  here  the  supposed 
libel  has  only  attacked  those  works  of  which  Sir 
John  Carr  is  the  avowed  author ;  and  one  writer, 
in  exposing  the  follies  and  errors  of  another,  may 
make  use  of  ridicule,  however  poignant.  Ridicule  is 
often  the  fittest  weapon .  that  can  be  eniployed  for 
such  a  purpose.  If  the  reputation  or  pecuniary  inte- 

•  Vid.  p.  271t 
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rests  of  the  person  ridiculed  suffer,  it  is  damnum  abs» 
que  injuria.  Where  is  the  liberty  of  the  press,  if 
an  action  can  be  maintained  on  such  principles  ? 
Perhaps   the  plaintiff^s  Tour  through  Ireland  is 
now  unsaleable,  but  is  he  to  be   indemnified  by 
receiving  a  compensation  in  damages  from  the  per- 
son who  may  have  opened  the  eyes  of  the  public 
to  the  bad  taste  and  inanity  of  his  compositions? 
Who  would  have  bought  the  works  of  Sir  Robert 
Filmer,  after  he  had  been  refuted  by  Mr.  Locke  ? 
But  shall  it  be  said,  that  he  might  have  sustained 
an  action  for  defamation  against  that  great  philo- 
sopher, who  was  labouring  to  enlighten  and  ame- 
liorate mankind  ?    We  really  niust  not  cramp  obser- 
vations upon  authors  and  their  works;  they  should 
be  liable  to  criticism,  to  exposure,  and  even  to  ri- 
dicule, if  their  compositions  be  ridiculous;  other- 
wise, the  first  who  writes  a  book  on  any  subject 
will  obtain  a  monopoly  of  sentiment  and  opinion 
respecting  it.     This  would  tend  to  the  perpetuity 
of  error.     Reflection  on  personal  character  is  ano- 
ther thing.     Shew  me  an  attack  on  the  moral  cha- 

«        , 

racter  of  the  plaintiff,  or  any  attack  upon  his  cha- 
racter unconnected  with  his  authorship,  and  I 
shall  be  as  ready  as  any  judge  who  ever. sat  here 
to  protect  him  ;  but  I  cannot  hear  of  malice  on  ac- 
count of  turning  his  works  into  ridicule.^' 

The  Counsel  for  the  plaintiff  still  complaining 
of  the  unfairness  of  this  publication,  and  particu- 
larly of  the  print  affixed  to  it,  the  tfial  proceeded. 
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the  article  complained  of;  wbetfaer  be  meant  to 
put  down  a  nuisance  to  public  morals,  or  to  prejn-- 
dice  the  plaintiff.  To  ascertain  this,  it  is  rodterial 
to  know  tbe  general  nature  of  the  defendant's  pub- 
lications to  which  the  libel  alludes,  and  I  there- 
fore think  that  the  evidence  is  receivable.  Tbe 
plaintiff  is  bound  to  shew  that  tbe  defendant  wfis 
actuated  by  malice,  and  the  defendant  discharges 
himself  by  proving  the  contrary.  Liberty  of  cri- 
ticism  mudt  be  allowed,  or  we  should  neither  have 
purity  of  taste  nor  of  morals.  Fair  discussion  is 
essentially  necesssary  to  the  truth  of  history  and 
the  advancement  of  science.  That  publication, 
therefore,  I  shall  never  consider  as  a  libel,  which 
has  for  its  object  not'  to  injure  the  reputation  of 
any  individual,  but  to  correct  misrepresentations 
pf  fact,  to  refute  sophistical  reasoning,  to  expose 
a  vicious  taste  in  literature,  or  to  censure  what 
is  hostile  to  morality.'^ 

But  in  the  same  case  it  appeared  that  the  libel 
falsely  imputed  to  th<t  plaintiff  the  publication. of 
some  silly  verses  of  an  improper  tendency,  which 
were  specified  in  the  libel,  and  set  forth  in  the  in- 
formation;  and  it  was  allowed  on  the  part  of  the 
defendant,  that  the  plaintiff  had  not  published 
them,  but  it  was  contended  that  they  were  a  feif 
specimen  of  his  publications. 

Lord  Ellenboroogh,. however,  informed  the  juryi 
that  it  was  certainly  actionable,  gravely  to  impute  to 
a  bookseller  having  published  a  poem  of  this  sort, 
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to  which  he  was  a  stranger ;  as  the  evident  ten* 
dency  of  the  unfounded  imputation  was  to  hurt 
him  in  bis  business. 

In  the  case  of  Heriot  v.  Stuart^,  it  was  held 
that  no  action  was  ipaintaioable  for  asserting  in 
a  newspaper  that  another  public  paper  was  the 
hiost  vulgar,  ignorant^  and.  scurrilous  journal  ?vW 
published  in  Great  Britain..  Butsubsequentwofds^ 
alleging  that  it  was  the  lowest  p^per.in  circu|atiOQ> 

were  deemed  aqtionable,  since  they  affected  thev 

.  »  •''•III..' 

sale  and  the  profits  to  be  ma(^e  by  advertising. 

Jn  th^case  of  Dibdin  v.  Bostock  t»  which  was 

.  I  1 '        I     .  >  J  '..111. 

an  action  for  publishing  .^  paragraph  in  a.  pewa- 
paper/ stating  that, the  songs-  at  a  place  of  pu^blic 
entertainment  were  not  of-  the  plaintiiQ^'s  compos 
silion,  as  they  professed  to  be,  and  r^Pr^s^^M^^g  the. 
performances  as  despicable,  and  as. ^gaining  no:^p- 
plause  except  from  persons  hired,  for  the  pqrpfQse^ 
Lord  Keftyon  observed,  "  The  editor  of  9,  public 
newspaper  may  fairly  and  candidly  cooaqient  on 
any  place  or  species  of  public  ent^rtainment,^  but 
it  must  be  done  fairly,  and  without  malice  or  view 
to  injure  or  prejudice  the  proprietor  in  the  eyes  of 
the  public ;  if  so  done,  however,  severe  iHe  ceu- 
sure,  the  justice  of  it  screens  the  editor  from  legal 
animadversion :  but  if  it  can  be  proved  that  the 
comment  is  unjust,  is  malevolent,  or  exceeding 
the  bounds  of  fair  opinion,  it  is  a  libel,  and  action- 
able/^ ... 

• 

*  1  Eiip.  Rep.  437.  t  I  Esp.  R,  29. 
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*  '    i  • 

Where  the  Defendant^  Act  is  unexplained. 

Where   the   mere '  naked  words,  unwarranted 

• 

by  the  situation  of  the  publisher,  or  the  occasion  of 
the  publication,  constitute  the  only  circumstance 
from  which  the  motive  of  the  party  using  them  can 
be  inferred*,  the  law  necessarily  collects  an  evil  in- 
tention from  the  mischievous  tendency  of  the.  act, 
and  in  the  absence  of  a  justifiable  cause,  supposes 
the  dfefendant  to  have  had  that  end  in  view  to  which 
the  means  used  were  adapted,  namely,  the  injury 
to' the  phintiff's  character  or  property. 

Tbe'presumption  is,  however,  nothing  more  than 
aiHilc  of  evidencef ,  that  malice  shall  be  inferred 
fi^om  the  Unexplained  act  of  the  defendant;  an  in- 
fference  T«^hich  is,  nevertheless,  liable  to  be  rebut- 
ted  by  evidence  shewing  that  no  malice  really 
exfsted. 

_  _  *  ,  *    *    «  • 

The  plaintiff  brought  an  action  against  one,  tor 
saying  of  him  that  he  heard  he  was  haiiiged  for 
stealing  of  an  horse;  and,  upon  the  evidence,  it 

jyp|>eared  tliat  the  words  were  spoken  in  grief  and 

* .  I  .- 

*  See  Lord  Itfansttetd^s  oprnton,  in  K.  v.  Woodfall,  and  K. 
v«  Almon,  5  Burr, 
t  The  King  v.  Lord  Abiugdon,  1  Esp.  Rep.  226. 
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sorrow  for  th^  news.    Twysden,  J.  cited  ifats  as  a* 
case  Which  he  IMurd  tried  before  Hobart,  J.  ^rho 
nonsuited  thte  plaintiff,  hecau^  the  words  were  not 
spoken  maliciously.  And  all  the  court  agreed  that 
this  was  dode  according  to  faw  ♦♦ 

In  the  Kiitg  v.  Lord  Abingdori  t>  Lord  Kenyon 
observed,  ^^  In  bfdef  to  coostkute  a  lifiel,  the  mind 
must  fc^in  fanlt,  atifd  shew  a  i|id)fcio\)s  intention  td^ 
defame;  for,  if  published  in^dvertenflyy  k  would 
not  be  a  hbel;  blrt*  where  a  libellous  publication 
is  unexplained  by  anjf  evidence^  the  jury  should 
judgelrom  the  oVeitiict;  and  where  the  publita*- 
tion  contanrs  ^cfiarre  slanderous  in'  its  nature, 
should  from  thence  "infer  that  the  publication  wasf. 
malicious!.  . .'.    . 

Anrf  a  Wanton  cfisregard  bf  Ithe  feelings  and  in-' 
terests  oF  others,  is,  in  point  of  law  tfs  well  a^  mo>-    . 
rality,*equfvaleiit  to  expr^s  malice;  to'*that*  it  is 
no  defence' for 'the  publisher  of  i  libel  to  say  that 
h6  was  biitiiti'j^st ;  for,  as  has- Been  well  obd^rved' 
by  a  leairnerfwirrt^r,  the  taischief  to  the  rep^t^t*- 
tion  of  thie'  pfiiriy 'i  gri^^ed  lal  ihno  way*  lessened 
by  the  meirrimtenk  of  hitti  ik'ho  makes  so  Hg^it  of  it ; 
and  it"  rtiight,  with^qua^  i*6ga'rd  to  graVity  ahfd" 
good  sense,  be  conifended,  that  a  man  who  cilits 
the  throat  of 'anbtfeiet  ib  not  %Si\\ty  of  mufcderr'be-  ' 
cause'he  tikes  si ^anguibary  delight  in  thei  op^i^^ 


•  Lev.  82k :  Micll.  i4  C.  «. .  Ji;  B. .    1  Viu.  Abr,  6i40^     ^ 
t  1  Esp.  Rep.  t228.  .      . 

X  IJaw.  PI.  C,  c.  73. 
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SSP  .  PRESUM PTION  A GA I NST  T^£  JXEFEND ANT  ; 

t)pD ;  a&r,.  that  a  man's  intentions  f^r^-  npt  wrongful 
and  malicious  when  be  destroys^anotber's  reputa- 
tion, because  the  act^  of  destruction  gives  him  plea- 
sure. 

Where  a  libel  upon  .the  character  of  an  indivi- 
dual not  intended  to  be  published,  js  nevertheless, 
through  negligence  or  accident,  n^^de  publip,  tp 
the  detriment  of  the  party,  it  seems  that  the  ,qtqt 
of  the  person  who  composed  the  libel  would  be  in 
law  a  wrong,  though  the  contents  should  ultimately 
become  public  through  inadvertence,  sinqe  he  had 
no  right,  in  the  first  instance,  to  trust  the  interests 
of  anothet  to  chance,  and  render  his  character  de- 
pendent upon  accident;  and  therefore,  by  so  doing, 
encumbered  himself  with  at  least  the  civil  conse- 
quences which  might  afterwards  ensue  from  an  in- 
voluntary publication. 

The  legal  principle  upon  which  this  responsibi- 
lity is  founded  is  clearly  de^vered  in  Mr.  Bailer's 
Law  of  Nisi  Priust.  **  Every  man  ought  to  take 
reasonable  care  that  he  does  not  injure  his  neigh- 
bour; therefor^,  whenever  a  man  receives  any  hurt 
through  the  default  of  another,  though  the  same 
were  not  wilful*  yet,  if  it  be  occasioned  by  negli- 
gence or/o//y,  the  law  .gives  him  an  action  to  reco* 
ver  damages  for  the  injury  sp  sustained/' 

This  principle  comprehends  not  only  the  in- 


♦  9  Co.  59.     Moor,  6^7*  Hum.  P.  C-  e.  73iit^  14. 

t  B.  N.  P.  25. 
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stance  jusi  mentioned,  where  a  writing  not  in- 
tended to  be  published,  is  divulged  for  want  of  pro- 
per care,  but  every  case  in  which  a  noxious 
publication  proceeds  from  mere  levity  or  thought- 
less jocularity ;  for  though  the  actual  intention 
to  produce  mischief  might  not  at  the  moment  ac- 
tually iiifluence  the  mind  of  the  defendant,  the 
^tt  18  attended  with  that'  criminal  inattention  to 
conse<][uences  which  constitutes  malice  in  its  leeal 
'sense,  and  in  justice  renders  the  party  responsible 
fcur  the  detriment  s6  occasioned. 
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NE^I*  are  to  be  considered  ^be  ^n^ffl^-^P^wtte^ 
by  law  for  obtaining  sucb  d^n^a^^e^  wb^re  the  party 
18  entitled;  and  the  piean^  of  defence  wlfi^e  a 
party  sues  who  is  not  so  entitled. 

The  division  of  xhese  proce^^ding^  is.  naturally 
suggested  by  the  order  in  which  they  occur  in 
point  of  time,  and  consist  of,  the  process,  piead- 
ings/triai,  judgment,  and  writs  of  error;  to  which 
may  be  added,  the  writ  of  prohibition. 

0/  the  Process. -^^The  action  to  recover  damages 
for  slander,  whether  oral  or  written,  is  a  special 
action  on  the  case;  in  which,  since  the  damages 
are  uncertain,  the  party  qaitnot  be  held  to  bail 
without  a  special  order  of  the  court,  or  of  a  judge, 
on  a  full  affidavit  of  the  circumstances  *,  >and  up 
instance  appears  in  the  books  in  which  such  an 
order,  in  a  common  case,  has  been  granted.  Even 
in  an  action  of  scandalum  magnatum,  the  court 
has  denied  an  application  for  good  bail ;  in  the 
Marquis  of  Dorchester's  case  j-  the^efendant  agreed 
to  put  in  bail  to  the  amount  of  ^50. 

In  the  Earl  of  Macclesfield's  case  J,  the  plaintiff 

•  1  Tidd.  P.  150.  ed.  4.  t  2  Mpd.  215. 

t  3  Mod.  41. 
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desired  that  the  defendant  might  put  in  special 
bail;  but  the  couf4 -would  not  crant  it,  and-^said,  it 
was  a  discretionary  thing,  and  not  to  be  demanded 
of  right. 

And  it  seems  that  tbe  court  will,  in  no  case, 
allow  special  bail,  unless  affidavit  be  made  of  the 
w6Ws  ipbkeri* 
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1 1 


i»  '  I  .      ,  «  ••i«t 


'    -b/the  VenW.  ;   ' 

,It  is  Qext  to  be  considered  what  xhejce  ia  peculiar  ^ 
to  tbie  pleadings  in  an  action  fpr  sJand^  :  Obsem- 
fcioDs>u{>on  the  decliuration  relate  to  the  venye,  th^ 
pmttJ^i  the  ayerments^  and  the  joinder  of  di&rapt 
counts. 

First,  tQ  the  Venue. — In  general,  the  venu^  io 
an  action  of  this  nature  may  be  changed,  upon  the 
iisiial  affidavit,  where,  that  affidavit  can  be  made 
with  propriety.  But  where*  a  libel,  written  or 
iprioted  in  one  county,  is  circulated  in  oth^9,  the 
court  will  not  change  the  venue  to  the  first  ;jR)r,9ifl<:^ 
every  publication  is  a  fresh  offence,  the  defeiniiftt 
i^annpt  swear  that  the  cause  of  action  was  confined 
to  any  one  county  f. 

But  where  a  libel  is  written  in  one  place,  and 
sent  to  another  in  the  same  county,  the  court  will 
cionge  the  venue $. 

So,  where  the  libel  i%  written  in  one  couaty 
md /.published  in  Germany,  tbe  defbodant  pay 
change  the  venue,  upon  an  affidavit  that  the  cause 

•  Hofikins  ▼.  Ridgway,  H.  23  G.  3.  K.  B.    Pininejr  r.  Coi- 
liM,  1  T.  R.  671.    1  Wils.  178.   1  T.  R.  647. 
t  ClisBold  V.  Clis6old»  1  T.  R.  647.    1  Wils.  178. 
t  Freeman  t.  Norris,  3  T.  R.  306. 


«   > 


*'  3  T.  R.  659.  Metcalf  v.  MurkliaiBr. 

$  Lord  Shaftesb^rj^fl  aw^,  Irl^eat  ^4.    j  y^  .  ,t., 

S  Gn.C.P.j99^  .  ;* 


VEKUfi.  itSl 

of  action  arose  in  that  coiinty,  and  not  elsewhere 
in  this  kingdom  ♦,.,  \   ^    ,.      . 

And  in  the  case  ^  of  preeman  v.  Norris|»  the 
distinction  was  recognized  between  libels  dispersed 
throughout  the  kingdon^  and  those  which  are  pub- 
list^ed  in  one  county  on)y. 

So  that,  where  the  libel  is  printed  in  one  county     \ 
and  published  in  a  second,  the  venue,  if  laid  in     ( 
the  second,  cannot  be  c|ianged  ;  for  the  pnblicati^ii     | 
in  the  latter  county,  is  the  act  of  the  defendant, 
and  he  cannot  make  the  usual  affidavit.  ^^       \ 

But  the  court  will  otherwise  change  the  venue 
where  special  ground  is  laid. 

As  if  the  defendant  cannot  have  a  fair  trial  in 
the  ori^nal  county !(. 

But  in  an  action  for  scandalum  magnatum,  it 
seems  the  venue  cannot  be  changed  upon  the  usual 
affidavit ;  and  the  reason  assigned  is,  that  the  sOad- 
dal  raised  of  A  peer  of  the  realm  reflects  upon  him 
throughout  the  kingdom  §. 

»  r  - 

In  the  case  of  Lord  Shaftesbury  atbove  dluded 
to,  the  venue  was  changed  on  the  ground  that  tlfe 
defendant  could  not  have  a  iair  trial  in  London 

r 

where  the  venue  was  laid. 

.    In  the  Marquis  of  Dorchester's  <jiu^e||^  6n, a  mo- 


ll iMod«  216.  ■       '•'  ^ 
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tion'to  change  the  vteni^e^  which  had  'been  laid in 
London,  Pemberton,  Serj.  shewefd  cause  agsdnA 
the  motion.         '  . 

•  » 

1st,  BecauBethe  king'was  a  p^ity'ioihettAX; 

2dly.  Because  the  plamtiff  w&s  la  lofB  bf  pilriStf- 
fefientjW'here  his  services  trouidbfe  requrred.  North, 
<!!!.  J.  Wsbf  opinion  thit  the  venue  coutd  not  hfc 
ohahg^d,  dince  tbe'proceedrtig  was  in  the  nature  rf 
an  information.  Birt  Atkins,  J:  fnclined  to  think 
that  the  venue  might  be  Changed;  but  the  c6irrt 
htit  agreeing,  the  defendant  consented  that  the 
cause  should  be  tried  tn*  London,  and  the  veatie 
Was  trot  changed.  "' 

But  it  seems  that  generally,  nntess  speciahgrounfd 
lie  laid  for  ehahgihg  it,  the  ptiairttffT  in  sc^ndalum 
magtiatuiri  may  retain  his  venue*. 
*  Formerly,  in  actions  for  slander  4s  Well  as  ia 
others,  "^here  a  loc^ll  justificsltidn  wa&  pleaded;  the 
courts  observed  great  nictety  in  requiHhg  the  venue 
to  be  awarded,  not  6nly  froiti  thfe  fcounty,  but  the 
Very  place  in  whidh  th^  justification,  ad  stated  in 
the  pl^a,  arose.  The  rcia^on's  for  this  we/e,  in- 
deed, frequently  stronger  ih  th^se  actions  than  in 
other  instances,  siiice  wtiere  the  truth  of  acHminal 
charge  is  pleaded  i.n.Jjftp;iftcatioB,  libe  ia«u.e,p.Vt^^ 
of  the  nature  of  a  criminal  process;  aoil  it  isBald^that 


•t    >        :       ;       ;  .  i 
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*  Dnke  of  Norfolk  v.  Alderton,  2  Salk.  66s.  1  Lw«  •S&  307- 
1  Vent.  364. 


Mp0nM»  hcmf^i&und  agwiiet  the  pUiptfif,  ii&is  liable 
to  be  tried  by  a  petty  jury  witfiout  further  inqueflt. 
Id  the  case^of  Ford  Ti^'Btc^pfce*^,'  which  wm  an 
i^^thf^  fbr  ealUiig^  the  plinnti£Fa  peijur^d' person  flft 
D«  ifiEsBesL  I  thefdetendaot  justpfied,  ai^rring  that 
;khe,  (fefeodfot  liad  perjtrredihitnMtf  at  Westmiaatdr, 
iiiih'CteQunty.Dt.MHMleaex;  the  (llaiDtiff  replied,  de 

m 

k^wmt\  iklt..  ind  /the  educt  awiirtled  the  ventre  t6  ht 
jdirecMrt)to>tfiQ:ih4riffi«f  MidcUeMX..  '-^ 

So,  rin  to  action. for  calUmg  the  plaintiff  a  thief, 
atiEkile.  ia  fMeK,  .the  dcfendkpt  pkad^d  that  the 
rpJdiQtiff  bqd.QoiiKmitted  a  rabbery  at  Sale,  in  tile 
same  county;  and  i^Hoe  beiog' joined  uf>on  that 
iact,  the.icouft  avatdad  thp  ^lenite  firom  Sakf- 
And  a  mlsditectioiiijoftfa^  venire  was  agocd  grouiid 
!feparrmtingi^^ettfng  atkhs  the  judgfneot,  though 
tbe:e0urt;«oBld^  invsudh.  case,^  a^vahi  a  new  V€N- 
iiiDe^  Idlmt  rtlie  la^  fiipon.  ^is  |>biiic  ift  altered  b^ 
tbe3taiktiteftia&::17.iC3^A.  c^  8i  :and4,A»n,ci  l^.. 
s.  6. ;  the  former  of  which  enacts,  that  lifter  verw 
diet,  ,no  judgment  shall  be  arrested  or  reversed, 
for  that  there  is  no  Wgbt  vehufe,'so  4s  the  cause 
of  action  were  tried  by  a  jury  of  the. proper  county 
or  place  where  the  action  was  laid  i  and  the  lat* 
ter    directs    that    the    venire    shall    be   awarded 


♦  Cto.  W\z.  261. 

t  Clerk  V.  James,  Cro.  Eliz.  870.    See  also  Bowyef  s  case, 
Cro.  Eliz* 
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out  of  the  body  of  the  county  where  such  issue  is 
triable*.  '  ' 

la  Craft  v.  Boite.f,.  the  words  were,  ^^  Look, 
there  is  a  thievish  young  rogue,  he  bath  stoles 
^300  worth  of  pkite  out  of  Wadham  College/' 
(roeantng  Wadham  Collegei  in  the  univd^^y  of 
Oxford^)  The.  plaintiff  braugfat  his  action  in  Lod- 
<|0q;  the  defendant  justified  the.  words,  because  he 
said  that  the  plaintiff  at  Oxford,  in  the  county  of 
Oxford,  .stole  certain  plate  out  of  Wadham 'Col- 
lege; .the  plaintiff  pleaded  de  kijunai  Sfc. ;  and' die 
issue  was  tried  in  London,  where' the  plaintiff  had 
a  verdict  with  £6^  daamgee^i  ' 

SaunderSk,  for  the  plaintiff,  moved .  in  akrest  sf 
judgwent,  on  the  giound  of  the  mistrial,  buttKe 
court  (against  the  ofnnion  of  Twisden)  conoeivsd 
,that  the  fault  was  cured  by  the  statute  whic)i 
bad  lately  passi^d  X*  •And  this,  which  appears  to 
h(^  tbe.fir^t  decision  under  the  act,  hasdincebeeo 
acquieso^  in.   -         • 


•         1  •  "  .        -     , 

*  l^eeSeij.  WilUams^s  note,  3  Ssaud.  6. 

t  iSaund.  241. 

t  I6&17C.2.  ' 
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.    OftkePanieB. 

Parties.— First,  as  to  the  number W  plaintiffs. 
Id. this  species  of  ^o^ion,  as  well  as  in  other  cases 
€tf  tort^  t<^o  OY  more  may  join  where  their  joint  in- 
teresit  has  been  affected  by  the  act  of  the  defend- 
ant*. -So  that,  where  a  libel  reflects  upon  two 
fiertners  in  their  trade,  they  iiray  join  in  the 
action  f .  But  unless  a  joint  interest  be  affected, 
several  actions  should  be  brought,  though  the  same 
words  be  spoken  or  libel  published  concerning  two. 
As,  where  A.  ftays  to  B.'and  C,  **  You  have  mur- 
dered D:,"  B.  and  C.  must  bring  several,  arid  not 
Joint  actions  J.  So  it  seems,  that '< wo  joint-tenants 
or  coparceners  may  join  in  action  of  slatider  of  their 
title  to  th€ estate:  for,  as  it  must  be  shewn  in  the 
declaration,  and  proved,  that  the  plaintiffs^  received 
some  particular  damage  by  reason  of  ^the  slander, 
the  damage,  even  as  well  as  their  Jaterest  in  the 
estate,  is  joint  §.  - 

So,  for  the  words  A.  or  B.  murdered  D.,  either 

•  Weller  v.  Baker,  2  WiU.  493.  <t  Williamfi's  Saund.  116. 
«•  D.  2. 

t  Maitland  v.  Goldney,  ^  East,  425.  3  Bos.  and  Pull.  150. 
Cook  V.  Batchelor,  Shepp.  Ac.  53. 

X  Cro.  Car.  512.  28  H.  8.  fol.  19.  Dyer,  Shepp.  Ac.  53. 
Deacon*ii  case. 

$  2  Will.  Saund.  II?.  a. 
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A.  or  B.  may  bring  a  separate  action  *,  but  they 
cannot  maintain  ajorot  onerl*.  'Where  ^  joint  ac- 
tionable words  are  spoken  of  a  husband  and  wife, 
the  tort  is  several,  and  the  husband  alone  may 
bring  the  action  ;  but  the  .wife  V^^y^  in  such  case, 
be  joined,  provided  the  injury  be  laid  as  done  no 
herself.- 

The  case  of  words  spoken  of  the  wife  ac^mits  of 
three  varieties ; 

1st.  When  the  words  are  not  actionable,  but  at* 
tended  with  special  damage. 

2d.  Actionable  without  special  daqfiage. 

3d.  Actionable  with  special  damage. 

In  the  first  case,,  the  damage  resulting  to  the 
husband  is  the  sole  ground  of  action,  and  tb^  wife 
must  not  be  joined.  .  As.  where  the  action  is 
brought  for  calling  the  wife  a  bawd,  per  quod  the 
husband  Ipst  his' customers  §.  And  to  join  the 
the  wife  in  such  gase  would  be  bad  on  demurrer,  in 
airest  of  judgment,  or  in  error. 

But  secondly,  where  the  words  are  actionable, 
and  no  special  damage  laid»  the  wife  must  be  joio- 
ed,  and  the  declaration  conclude  ai/  damnum  ipso* 
rum^  for  there  the  action  survives;  and  she  mu^t 
be  joined^  in  an  action  for  any  slander  published 
of  b«r  before  her  marriage. 

♦  10  Mod,  198.  t  I  Roll.  Ah.  81. 

J  Smith  V.  Croker,  Cro.  Car.  512. 
§   1  Lev.  140.     B.  N.  P.  7. 
II  Grove  V.  Hurt,  Tr.  35  G.  2.     B.  N.  P.  7. 
11  3  T.  P.  627.  631.     Com.  Dig.  Bar.  &  Fcm.    1  S\d.  387- 
Ld.  Buy.  1208.     Roll.  Ab.  347. 
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fi«t  tbiidif,  wfanethe  vnordtispobea  of  the  wife 
are  actionable,  and'speeink^amage  hn^liccru^di  ia 
coMequenceta  tbe  ^ushandr  great  perplexi^bais 
ariaeD  on  the  queatnin  whether  the  wife  should  be 
jmaed  or  omitted.  ^  The  difficulty  in  this  case  pro* 
ceeds-from  the  cir€Htin$tai»ee'oftwo  diatkict  cauaea 
of  action  beiDgp4iivolved  in*  one  and  the  sametraiia* 
action,^-^he  actio0d»le  wb#d»  s^poken  of  the  wife, 
aodthe  special  damage  resulting  to  the  husband. 
For  1^6  fonner,  the  husband* ia  no<>  enmted  to  da« 
mages  without  making  hia  wife  ^  party,  and  the 
cause  of  action  survives  to -her.  In  the  latter  case^ 
the  k>68  ia  se venal,  and  peculiar  to-  the'  husband, 
and  ought  not,  therefore,  to-be  stated  as  the  loss 
of  both.  •  AJaaordingly,  where  the  husband  has 
bimight  th0  actioni  ale^ne^  it?  has  been  contended 
that  beott^t  M  bave*  jconed  his  wife  in  respect  of 
the  actionafaile  wonfev  spoken  of  her,  that  at  aM' 
esrents  tbeectien  would  survive  to  her,  and  there- 
fore that  the  defendtot  woifrld  twice  make  com-' 
pensatiMi'  for  tbe  same  injury.  And  in  si  miliar 
cases,"  when  the  wife  has  been  joimed,  i1^  has  been 
argued  thfil  tAie  joint  aotian  was  im»proper,'  since 
the apedal. damage  acciHiedi      -• 

"Bxomk  »  review  of  tbe  deataiena  upon  this  point,* 
it  appieara,  that  the  wife  wnoi  burred  by  the'  hus- 
band^ action,  though  the  special  damage  result 
frona  actionable  words  spoken  of-  the  wife,  which 
removes  the  objection  to  a  separate  action,  in  which 
be  alone  is  entitled  to  recover  damages.     In  Guy 


9fit\P9ipf  »ti^pa9|l;foc;a  pwfljcm&l  UDJiitgiiftQ;  kii% 
felA  ^1^  laUp*. fpr  beating  Inn  wife,  bjLiMpat^tf 
lyjtiifgh.bf^  lost  h«r  society  for  tbraoidnyai.  ABd<m 
q^tiqp.iUtiiigre^t  of  jadgmeot,  the  court iitkt^  tlitt 
t]^^ai}ti<;ifi.V!r&9  well  brought;  for,  theft.aatooa  am 
UOt  broiight  in  respeci  of  the  harm  doATiAi  Ik 
/«m<?t  .bM.t  (qv  the  particular  losa  of  the  haabawl, 
for  that  he  lost  the  company  of  his  wife,  wbtoiiftvas 
oply^cijaqAiige  and  loss  to  bimself,  for  wibicih.be 
sboujfl  have  ,tb^  action,  as  a.  master  shcMrld  'ha«e 
fpf  the  loss  of  his  servant's  service. 

In  yogng  v.  Priddti  tl^^  plaintiff  broiighi  tr«i>> 
pa?^,  fpr  that  the  defendant,  assaulted,  ill.  Umtxi^ 
and  carried  away  bis  wife,  and  delaifted  ,iMiP*fal 
Mf.  ^  y ^ar,  by  means  ot*  whidi  be  lost  the  ooiafevt 
s^nd  society  wbich  be  sboi»ld  otherwise  bare  hii 
with  hi$  .94id  wife4  After  verdiot  and  jiidgOMit'^fi' 
tb^  plaintiff,  error  was  brought  m  the  £xdbei{«iBf 
Chamber.,  and  assign^/ that'. tbe  fa<isba»d  <bsd 
brought  the  action  for  tba  battery  of  tbei  mfi^ 
wbicib  be  Qould  not  do  without  bis>  wife,  asdkad 
recovered  damages  for  the  ..batteay,  andiitbarefoit 
that  the  judgment  was  ernoneous.  But  all  tbetiai^ 
tices  a<id  Bi4r4)ps.  bti^,*  that,  the  husband  in-»Aat 
aotiqn  ilid  notj  rffiwtr  4Qnmg€$  f^r.  the  ijUfyrf 
bia  w.if^  Itfit  /or  the  loss  whiob  be  bad  m  ^ma» 
iag  bj^r  cpmp^ny.    That  the  per^qMmi 


*  €fo.  J^c.  50].  t  Cro.j;:ar.  ^<     ^^gt 


jmafidtcMM  of  «cttoih  for  whkh  the  d«mag«8 
veM^gmeii.  That  for  the  battery«  true  it  wis  that 
ibeapife  ought  to  have  joined  to  vecot er  dnxmgMj 
mad  that  the  verdict  aod  judgneot  didiuft  Imr  tki 
m^/romun  mHimiy  after  the  death  of  her  huabaid, 
Ar  the  faaMery^  or  that  she  might  jotii'  wiffa  bte 
Jhnahaad  in  aooth^  action.  A nd  judgment  was  af- 
Anniid* 

.  .  In  the/case  of  Sanilih  v.  Hixon*,  it  was^  held  that 
the  buabaod  ak>ne  might  maintain  an  action  for  the 
Boalicious  prosecution  of  the  wife;  by  means  of 
which* be  was  put  lo  expense;  After  verdict  for 
Ae  iphuotiff,  upon  motion  in  arrest  of  judgment, 
giDiHi^d  'Oa  the  omission  of  the  wtfo,  the  court 
aaid»  «that}  iheugh  thefemedy  for  th^  scandal  might 
0W«v«railo^lbe  wife,  it  was,^  no  objection  to  the 
I'a^aeMm,  and  Hiat  be  might  undoubtedty 
for  the*  battery  of  the  wife,  per  quod 
Mt,  and  yet  the  aotion  for  the  beating 
VMdd  jairvive  to  the  wife.  _ 

,f  fom.  theser  cases  it  appeafs,  that  the  husband 

r  aaiJEitain  an  action  for  the-  dami^e  ' 
msel^  ftom-a  pefsonal  injury  offsred 
t»lha  wifcf  for  which  personal  injwy  they  ntfght 
Ibaiatrtmttbitained  ajohit  aetfon,  and  that  the  right 
ci£iMti«iiW»uld  survive  to  the  wife  for  tbeinde- 
IMPdMlNnjlMy^lona  to  bteadf.    The  caae  <if  ae- 

♦  Sir.  g77.    See  also  Hyde  v.  Scywor,  8  Mod.  86.     Cro.  J.     » 
Kit^^ST/*    Cro.  J.  604. 
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UiMisMtt  mstH^  spiskieh  ^f  the  wife,  ptt^dttinnf  ^l^* 
eial^mft^  to  the  bti^band,  seeim,  in  ^1  re9(K«:9li^ 
(ithfiefeiiy  aDHtogOms  to  those  cited ;  and^  'on  thfcir 
^Vrticmty  it  tUdy  be  coftcUided,  that  a  husbafNivftr 
fiucfe'  words,  or  rather  for  the  datnage  rebuking  frtrtu 
tihuEi,  may  sue  without  his  wife.  Afid  it'*c«Bs 
higbiy  reasonable  that  the  husbaad,  ih  respect'bf 
tbe  special  damage,  shouW  be  entitled  td  asepawte 
action.  In  case  the  words  had  not  been  ibtria- 
•icaUy  a^liOQable,  the  husband  must  bat^e  «ued 
olioiie;  affid  it^an  scarcely  be  con tetnikd  that  the 
injnirioiie  quality  of  the  words  ean  compel  him  lo 
alter  the  natnire  of  the  proceeding,  to  reco^r  ferlkc 
8ef¥utite  tort  to  himeelf,  the  only  alteratioii  in  tlie 
C9m  consisting. 411  the  edilftional  tniachief  to^ 
wife.  Since  the  ihjuftas  «e  completely  distimrt^ 
there  aeemssno  Daason  why  the  riitiiedifes  ^boal!^ 
not  be  equally  independent*  A*  contrary  aappo^ 
aitjpatwpuld  involv^e  Dbis  laibsuwiityvby  the  increH- 
eni  viniioioeof  the  woi^^  the  ptaiDlMT  'WeuM  be 
placed  in  a  worse  situation  ^as  to  hi84'emedyvs«***> 
W'CMe  of'^ctionable  <words^  his  tilte  «e  <|ain«g^ 
would  beoonae  dependent  upon  ttie  Mfe  of  In  v^ 
^ml:  would  he  r0Ktttiigui«Aied  by  h»  dyiag  t'^^ 
jUdgumMb recovered! .  ^  '-[ 

j2fbece.  «re,j(nDtwillis«aAding,   isevewd  toasi^^*' 
.  wUcb  it  iMSiheen  held,  that  where  there TSta  p»^ 
per  cause  of  action  is  the  wife,  thougfe  special  cK- 
cumstances  are  added  which  are:  actionable  ia  ^"^ 
husband  only,  the  declaration  is  good  by  busb^<* 


?AE<HW.  ^  9|j^ 


caB8|d€iie4  as  laere  sMititer.  q(  d^ra^ation ,  >  ^  i .  •  : 
InCt)oksan  aqdhis  wife  v.  Casllin&^v  theptefiD^' 
tiff  brought  tFe^a€»  for  ectejing  ^pon  tl^eir  taildf 
making  h^j  of  their  grass,  slvh/A  envtyiug  it  a\»»$^f 
Ht  vas  oioivect  io  sirir^t  of  judgment^  (hut  the  actvoli 
doth  Qo|  lie  by  bajcon  aa4  ff vae  for  the  b%y  tf^eiM 
for.it  ia  ?  chattel  sevi^rQd  from  the  iqheritaiioe^'Sknd 
Tested  io  it^e  h^rpn,  ^r  whi^^  the  feme  shaU  not 
jfiAn  wJtIp  km  19  (h^  actioq.  fiiit^t  the  dear  opioioit 
oif thecoMn  was^  that  they  Qoay  vrell  join)  for  as 
tbey  Qday  join  in  iref^pas^  d6  clausny  fm^io^  aod 
cattily  tHeir  gr^ss,.  90  they  may  join  for  the  kiay 
coming  of  }t;  (Hid  90  it  wa^  adjudged.  Bui  Wfay 
9aid,  if  ir  w^fe  fqr  t?d|ing  twenty  loads  oi>  hay,  wMi«- 
qi^  sayingt  conHRg  Qf  the  ^^e^  it  would  heothen- 
wiae; fof  it  Qight be in^^dedof  bay lyiiig'upioii the 
land  t)efc|rf,  for  which  they  caQi¥H  jotio. ) : 

Bm  iQ  tb?  case  of  Arundell  v.  Short  and  kta 
Wffrt"*  which  ocqurred  aocNl  aftei^,  upon  a  judgment 
given  in  trespass,  by  baroa  and  feme,  of  ibeic  close 
brpket^  #od  corp  qt^rried  nwf^,  it  w  9(9  astigned  fiir 
artQi^  f hsit  the  feffiQ  OMght  POt  10  join,  fov  she  oan 
h»ve  DO  propeitj  11?  the  pQrn^»  9^4  48  Kd.  a*  18,  and 
9  Ed-  4-  £9r  weire  cited  as  in  pQintw  fox  therplaio** 
tifif  ^Qo4frey  and  Coke^  iirgP^d,  tiiaa  it  is  in  the-eleo- 
tpoqi  pf  t|ii^  bar<pq  po^  joip  hi^  m^  in  perionalno 
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tion^  and  it  may  be  intended  that  they  were  joint 
tenants  of  the  corn  before  coverturfej  or  that  the 
feme- had  it  aa  execatrix;  and  if  the  writ,  by  ^ny 
intendment,  may  be  good,  it  ^hall  not  abate. 
Gawdy,  J,  »aid, "  the  books  agree,  that  for  personal 
things,  they  cannot  join,  but  for  personal  things  in 
action,  it  is  in  the  election  of  the  husband  to  join 
bis  wife  or  not,'  And  the  judgment  was  reversed. 
In  Russell  v.  Corne* .     The  hus()and  and  wife 

a 

broug|it  trespass  and  false  imprisonment  for  the 
inaprisoncnent  of  the  wife,  by  means  of  which  the 
domestic  r  affairs  of  the  husband  remained  un- 
done,  to  the  damage  of  both.  After  verdict  for 
the  plaintiff)  it  was  moved  in  arrest  of  JQOg- 
meat,  that  the  business  of  the  husband  rettiaio- 
ing  i^pdone,  could  not  be  to  the  damage  of  the 
wife,  and  that  for  such  damage,  the  hus^anii  ought 
to  have  brought  the.- action  alone.  But  it  was  i^- 
•wered,  that  the  action  being:  well  brousrht  and 
conceived  for  the  imprisonment,  what  came  und^! 
\)D^pev  ^uod  could  only  be  taken  in  aggraVatioo, 
as  if  words  in  themselves  actionable  be  spoken  of 
wife,  and  the  husband  and.  wife  bring  the  action, 
and  conclude /T^r^ttoc/,  &c.  the  husband  lost ^  l^is 
customers,  it  would  be  well,  for  the  words  6ein£  io 
themselves  actionable,  the  per  quod  ^Bhp}A\^  \ft 
tak«i  to  aggravation,  all  which  the  court  allowed. 
But  Lee,  C.  J.  is  reported  to  havie  said,  iff  t  hi  a 
manuscript  note  which  I  have  seen  of  tfM  «dsi  in 

♦  1  Salk.  119.    Holt,  R,  699.    6  Mod.  127- 
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■S«)keld'*,  Holt,  Q.  ^.  says,  <  I  will  not  ioteinl 
^bat  tl^e  .judge  suffered  t-th.e  hukband's  budnesft 
reniaiuio|[  undone  'to  be  gi  ven  in  evidence/  ^^ 

In  To()d  V.  Redford},  the  jfiusband  andW(^ 
|>rotigbt  a  joint  action  againdt  tbe' defendant,  f^V 
the  a384iu)t  and  battery  of  the  ^ife/  the  d^ctar^- 
tion  set  forth,  that  the  defendant  assaulted  Emanor 
^h^  wife,  and  driving  a  coach  over  her,  brd^s^ 
^er,  ^€.  by  ipeans  of  which  the  husband  laid  out 
money  for  the  cure,  iScc.  After  verdict  for  the  ^fain- 
tiffs^  1.1  wap  moved  in  arrest  of  judginent,  that  the 
huat^and  and  wife  should  not  have  joined,  becbiise 
the  daoHige  is  laid  to  be  for  the  ihoney  laid  oiii  in 
the  cur^  of  the  wife,  as  well  as  for  the  bati^erV,  aild 
Aat  entire  damages  having  been  given,  it  wto  biid 
{^r  the  whol^.  On  the  other  side,  it  was  con  tedd- 
ed, tl^at  Oie  tort  was  only  to  the  wife,  and  tbe^^t 
but  cona^uj^tial  damage.  That  it  was  so  h<eld  in 
liussell  V.  Come;  but,  per  Powell,  J.  where*hul- 
band  aAd  vl^ife  join  in  an  action  of  assault  and 
Mttery  for  beating  both,^  it  is  wrong,  but  it  may  be 
betped  by  a  veifdict  separating  the  damages.  Here 
ttie  gist  W  the  action. ia  oqly  the  beating  of  the 
wife,' and*^ the  raiione  inde  is  but  in  aggravatiqd  of 
mmige^.    ^e  husband  and  wife  cannot  join  in 
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<lfet?M  r^bbt^inHhW  case  tft^bat,  hbd  tb«^aiftM«iMfe 
ISe^n'teft  dtff,  Ihte  satgeon'^  ^bill  might  htn^e  been 
given  iTi'feviderrcfeineggravtttionof*da!»afe8.    Sfid 
jiidgttiefit  was  jjivert^r  tbe  plaitttJff. 

In  th^^  and   other  Cases  tMheHB  it  ^has  »bHm 
-fcelti' that  the  wife' iatiy 'join,  though -spedinItJaewige 

'  'be  ilaid  to  the  husband  ♦,  it  has  been  said  tlwt 
fit^tidii'  vras  well  brought,  ^because  »tbe  special 
'damage  laid  under  the  per  quod^  "Was  merely  in 

*  -tfggf  a  nation.  >  • 

^  -Buttit  h8i^^qi}ently'beendecided,»thaiythose«ir- 

-  ^vimi&ate8c«nnot<be  foid  in  aggravation  foriMicib 

)a 'difiidreht  'ttppt^opriate   tK^tion   is  -  mayntoin^k. 

-  '^Phiis;  4n^treB{Ai9B  fonr^entermg  the  plaintiff's  boase, 
«>(l^  beating  his  wife,  dbiid,  w  «iirrantv  ^iliay  be 
'  (dinted  in  sggMivation ;  'but  ibe  pkiintjff  cannot  >!«- 
'^dver  dam^g^'for  4ositag!tiie'i9€nrviGe<of  his<<tfbikl  or 
<sefrvtint;  beeause  be  is  eiititieid^t&  another  &<^od 
-fbfUhttt^ injury  f.  i  »  ».  «  .  li^M.^:' 
^>'''So  in'tres^ss,  Jfor  etiteriiigttfae  plaintiff^  ikouse 
HindiiissiaUUing  hitn^:};,  Md  4br  assantHing^  tiNi*«Qe« 
*>tia<$ing  his  servants  anddhiMrefn,  it  vi^s  mcfved  in 

arrest  ilf  judgment,  that  the  tnaster^duM  aottiwin- 
taiQ^tfespata  iw  beating  and  assaulting  bissenrsttts 


-  ^-^ 
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:  •  .1  Salk,  Ud,  11  Mod-  2fi4*  YeUSd..  ..iJWLBi?*^* 
Holt,  R.  ^99.    6  M od<  1 27. 

t  Peake'8  Ca.  Ni.  Pri.  46.  B.  N.'  P.  89.  1  Sii  ^«5' 
Mod.  147.    2  Salk.  643.    3  Burr.  I07S. 

:;:  Newman  t.  Smith,  Salk,  €i2. 
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■4IRtry„.^4.tiwtrtt»4:fHrtlm  dM^iptio«  jw^p  Qti^ytft 

.%i^^*hf|,.f|imf^  souiA  mi^  rafQVpr.^^mAg^  fop 
|fHi#gl<t|»4«rvii;e<^  bis  «MJj4flM.x>i!<4ei;«»ttt<i>>  IPC 
l^vlfl.  ^^   be   given'  io-  ^nideiuia,.  b««aii»e,  film 

pO*6,  .      ..I     I,     .    ->        11    : 

tliAt4«f«HfofM>ii^o«iJ!d  te  4iMMy  <!liawyifi>  And  ^ 
^mifki  to  wtitjl/e  Ibe  b^nw  ODlyit^^^tuf^  tmi  to»»«^. 

lii»g€8)  for  which  he  c^utd  not  $ingfy .rttcoun^^  asd 
ibe  forty  injared  have  bis  aef^arete^actioD,  as  ii):$he 
.  eoinBQu>n  case  of  beating  a  servaot  /wr  quod  9ervi' 
Hum  amisit^  both  master  and  servant  may  reco- 
ver. And  in  the  case  of  Newman  v.  Smith,  it  was 
fa^J  thit  the  pldiittiff  might  allege  the  beartihg  of 
his  daughter  in  aggravation  of  damages/^ 

•.  S^r.  60. 


jwy  wbidhMgbtilivfoMi  the  st]bj€«(^tiiafet;«r'bf  l(^ 

B{itltrh^4DMci>fowife  u>  ^ifies^Url^e  the  princf{i^P^, 
ndil^re.'diffeffigit  rightu  dt^  alffiicted/aitd  anotter^ 
pei:90Q  ouigfat  to  Join. 

'  UpOD  the  whole,  it  sterns  perfectly  claiH  ^hst 
vidier^  the '^vMidB  Awoken  of  thte  wife  are  ^ct$(Aa* 
aibWy^a«di&lfl<ypil>diioe  specliial  damage  ^o  ihef^hcrtK^ 
bud,  iil4*i8i<profter-'<bAt  he  should  sue   dldfife  f^' 
thp- apeoial' damage,  and  that  the  aetftoniiifr  the ' 
skmder  w6«ikl  sufviiie  to  the  wife.     Of^  die  4rii^ 
haod^  aince'tbetsptfcial  dtamage  is  the  sifftfecf  4f  ^ 
specific'  apprbpriale  zmoB  by  ibe  husband  iiMxok\ 
it  4W€m9aflipMpef  to  dtafe  it'  in  an  action  bh)UgUt' 
by  both ;  tafaa  defect,  however,  wouM  lye  aidlHJ  by 
a  verdict,  excluding  the  special  prejudice,  dhd  dtfii^ 
fisifig^tbetdainages'itf^  the  d^riafient^Biistaitttf  V 
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.1  ^^er^..thi9t  wcpD^ttl  act  m  the  jkNot  tMabdf  tiw 
^^mK«  (he  pkifftiff  may  ivr^eed  agusst'^diBiile 
iftiOi)^  %R^(lUi9  «aQ6i^  MtiKH^.;  asy  .wh^VB  fckaraUiii^ 

^((^  ppQomted .  w  Jo  ibtm  tOM(8faiiideMtta>ok8if«  ^j^ 

JB4it  .vbeie  two'  pemom  vg^A.  ihe  ^aoMwoni^p 
thf^i  plaintiff  maat  briog  aeparate  acfticM^  ifoniMtf 
acts  are  several  in  their  nature,  and«the  tort  of  oae 
ia  not  the. tort  of  the  other..  ,  .    ) 

The  defendants  said  to  the  plai«liiff'f ,  ^«  Thol^^ 
haat  the  plate  of  J.  S.,  and  we  cbargia>  tbee^  wfiH^ 
t^t  felony/^  After  verdict  for  4faa  plaintiff,  iao 
aQ-t^ctipD;  against  betbi  judgmeot  was  anraitteck'* 
Aad  the  case, of  an  action  for  mefe  slander  differs ' 
in  tbis  respect  from  aa  action  fot  diangini;  a  plai»:  * 
tiff,  with  felony*  and  procuring  hia»  tp^  indi^ted^ 
fqiF.in  U^  latter,  the  act  of  thedefoodaocs  is  jotM,^ 
a^d  th^  plaintiff  may  proceed  Against  tfaem  id  th<^ 
safpe. action^*  . .    r; 

/TIpoMg)^  tbe  husband  and  wife  ^)eak  the  same' ' 
words,  the  plaintiff  must  bring  different  aetiona^ ' 
and  the  court  will  not  permit  them  to  be  <^on8o- 
lidat^cf ^^ for  it  would  be  error  to  join  the  wife  i^ 
words  spoken  by  the  husband  only,  and  the  decla- 
ration §  would  be  ill  either  upon  demurrer  or  in 
arrest  of  judgment. 

•  2  £ait,  4«6.  t  Cro.  iwsu  647.  J  B.  N.  P.  5. 

S  Swithen  and  his  Wife  v.  Vincent  and  his  Wife,  2  Wils. 
«27.    Subly  r.  Mott,  B-  N.  P,  5.. 
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But  wfaera,  in  an  a<3itioB  tgmiatt  kuabafid  and 
wife  for  apeakibg  of  the  plaintiff  ceitain  sctnda- 
louB  words,  the  jury  fpund  the  husband  guihy,  indl 
the  wife  not  guiity,  the  plaintiff  had  judgment ;  for 
though  the  action  ought  npt  to  have  been  brought 
againtt  both,  and  the  declaration  wouU  hare  been 
held  ill  on  dcmufMrt  yet^  the  verdiet  cures  the 

error  •. 

\ 

*  I  Roll.  Abr,  7B1.  (o)  pi.  l.   Sty.  349-    Cooa.  Pi^^^Pleikder, 
c,  87. 
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*  C^  the  d»^fmmt9^      ^^ 

1  HE  declaration  Id  this,  as  well  as  in  every  other  * 
action,  consists  of  a  clear  and  technical  statement 
of  the  facts  necessary  to  support  the  coaif)lainant^8 
suit ;  so  that  they  may  be  understood  By  the  party 
who  is  to  answer  them,  by  the  jury  who  are  to  as- 
certain the  truth  of  the  allegations,  and  by  th^ 
court  who  are  to  give  judgment  upon  them*. 

Tt  has  been  in  all  times  the  fashion  to  preface  the 
legal  enunciation  of  the  plaintiff'5  case  with  a  pre- 
liminary pane,gyric  upon  his  character;  this  is.su-. 
perfluous,  since  it  does  not  affect  the  gist  and 
essence  of  the  acjtion.  A  man  of  bad  character  is 
not  to  be  represented  as  worse  than  be  really  is, 
and  therefore  is  entitled  to  a  compensation,  to  be 
measured  by  the  excess  of  the  scandal  beyond  what 
is  really  due  to  him.  In  one  instance  f,  indeed,  it 
appears  that  the  plaintiff's  announcing  himself  to 
be  of  goodjame^  tempted  the  defendant  to  plead, 

*  "Cowp.  ^9«.     Com.  Wg.  Pleader,  C.  P.  Tf.     Co.  Litt. 
383.    3  B.  &  P.  267. 

t  Strachey'8  case,  Sl)^  aiS.  ^    • 


l^\9tt  .the  tiode  of  pulijifbiog  cbe  tvpvds  itbi^tpkiO'i 
tiff  v^  not  of  gQo4  facae ;  but  the  ple^  w«3  JboUion 
tQi)>e  JMt  Biqc^  it  %n^v9j^sftd,  lOBtiei:  of  ia^u^^qfteoC 
wjiichjdidioot  requiem  any  amwer.      *    ;    /^       r 

';  In  arlaAe  4umi'  ttm*  yimi^ff,  m  aa  wtm^,^ 

V^i  imp^li^  tO:  him  seditious  priuciplef^  f^r. 
^f^d  his  d^oi^mtion  i^iih  a  hom%  of  the  uaifonBi 
lo/y^ty  of  bia  coaduct;  it  appeared  thai;  hejhiid 
been  som^  tim^io  coofinenaent  .under  tbeaeatenK^ 
9f  t^e.<;ourt9  for  pLubli&hing  &  seditious  libieli^apd 
the  Lord  Chief  Justice  animadverted  on  tbe.iow 
.  ]propriety  and  absurdity  of  such  a  preamble. 

.  It  is  necessary  that  the  declaration  should  p|»i% 
ly  and  clearly  exhibit  the  two  circumstences  wh<)«^ 
cpnci^rrence  i^  as  frequently  observed,  es9$«^ii^io 
therm^inteoance  of  the  actiop..  .    , ,  -  /j.ir 

1,  The  wrongful  act  of  the  defendant;         '.    ^v 

8^  The  dams^  sustained  by  the  plaintiff;  nvhQi!^ 
it  is  BOt  presuQ^ed  by  law  from  the  act  iisetf.: .  joc 

The  wrongful  act  of  thedefeodant  cgasistsjaUl 
having  jnAliehed.  thAt  which  is  ilkgHlwocwM^i 
th^  phini^^  with  a  muliciom  inteotion,    .  .   r  :&-j 

Fir^tt  as  to  the  act  of  publicafion.  ^   jfutu 

..It  ap|»eais  that  a  publication  in  effegt  must  b^ 

^tat^vtbougb-no.particular  form  of  wordais)!^ 

<)iMrMl»    In  the  case  of  fialdwiil  v.  EIphiasttMDefi 

j6  jm  MBigBMi  <m:  j^rrorv  tbat  ^u  the  aecobd  qMfit 


1 

.  •      .    .    ;       or.t 

-'tjV          •                     "f 

( 

.«     .  .•  -7    -l 

Iwa    r . «'  f  ^ 

'.  '.i//    )-'" 

BtfU;  ind  faiivh^  cauwd  it  to  br  ptidVbi  in  tM  ^H 
lumei/V'eiitouicte,  but  vnsnof  ehatgcfd  w*Nft  hSlM 
ing  publbkid  it  <  Aft^r  at^ament  in^-rtie  Extkie^ 
quf^  CImbber,  tbe  JuitfMt  anA  BatroBs  wer*  nil  of 
ophlidif that'll  jitdgosent  ottght  to  be^Mirmedi 
Tbat;*(he»ef  are  vatioud  ttto^tea  cff'p^Hbatioii^^aMdl 
iib^-t^MiMMl  words  are  oecesbat^  toJ  describe  ii^i 
tflM'it  ill  siifficiieat  irthere  be  stated  in»4)fe»'d^ 
dMatioti  such  matter  as  amoiinta  tn  a  pubti^^Hdn 
^vMieilt  «sin^  the  femal  ten*  pubitsbecl,^  anil  flie 
Jury  are  upon  the  evidetice  to  de6kfe'  wbbthar  'a 
pflfbUl^tioii  be  ofrfficiatltij  ][>foved  or  no.  'Ttiat, 
pfftitilig  a<  Itbel  may  be  ao  imiocent  apt,  b^t  tititesta 
qliMCitll'' by '  circumftti^noeS)  stmil  prima  fitei^'be 
uad^TBtood  to  be  a  pabhshing^  it  must  be^'deH*- 
Tered  to  tbe'^eompoa^r  atid  dffaer  >  stibondinbte 
me^mBhl'Thttpriniii^giHifn'nHo^pir  adtnits^e 
doubt  tipan  the  face  ^  it/'  Tha  ieamt^fettbe#  <tfbu 
ie^Vkti;  ^'  it  i8>stated  tbat  he  caused  to  be'pnaied. 
PibiWMlfirilM  the  4act  oi*'poUk4ii^nv  W*sir«i6f «« 
calls  in  a  third.  petfloiDaa  agvut^'  to'Wbdto^^tb^iibdl 
must  have  been  eomraaoieatadi  In  ihort^i'the 
6*util>iioM  not  state  geocaaUy^  lNi^h«iiii)||ii  h4va 
Axue^  thai  the  Kbd  waai^bKahe^f  bcuMf  likptof^iM 
thei>aitscu<armodeof  pobKeatim,  i»)zi<ln  a-^mtMi^ 
psipeaJi  it>«heD^y.!pu4s:  the  pubhceciAii^m  ^Mixi, 
and  the  jury  have  found  it  so/^ 

It  must  be  observed,   that  this  Was  after  ver- 
dict, which  was  relied  upon  by  the  Court,  and 


pvMbi^  tbe  tkdaiiatien  wmM  imy^  WM'  .cobk 
sMerdd  as  defective. upon  afMcii^dMltiiMii  for  Mt 
staEtin^  a  poMtcatioB  ininoreieKfiliQit  It^rtps* 

Itt'tkia  ease^  iKso^great  steeas  was  Iiai4  l^Miii  ibq 

bircuiBatonce  that  the  defeftdaut  caused :tlur  libel  ta 

be  printed  id  a  newspaper^  kad  tbe^  iMegpitfOi^  b^M 

auBiply »  that  the  defendant  prinfed  and  <Mf*^  to 

be  printed' «tbe  libel  in  ^ue^tion,    it   wi^hIA  Iwd 

bean  difficult  to  hwte  cooatrued  it  into  an  a^^ 

meBt  that  he  pubiiahad«  siaoe  a  opan  osay  pris^ 

and  therelbfe  •eauae  to  he  piaailed,  without  tb^  in* 

tevaentioo  of  otberab    . 

r  The  t»Qi  published  ia  the  proper  and  teebai^ 

word  to  be  u^d  in  the  cme  of  libel,  without  wfa^ 

eoce  to  the  preciae  degree  in  which  the  deftudiOt 

has  been  instrumental  to  such,  pttblicati^o ;  aiboai 

i       if 'he  has  inte»tionaliy  lent  kis  asaraftanoe  to  it0 

1      exiatence  far  the  purpose  of  beii^  published,  bis 

\      loatrumentality  ia  evidence  to  shew  a  puyiosiiaa 

by  him*. 

In  a  dechiration  for  ^vorda  spoken,  it  ia aofficitfttt 
to  aver  that  the  defendant  apoke  the  words  in  the 
presence  t  of  divers  persona,  without  alieging'tfaat 
those  ppeaent  either  faeanj  or  understood  tbeof^  ssd 
it  will  be  intended  that  they  did  hear  and  uBde^ 
stand  the  words  till  the  contrary  appear. 

But  it.  would  be  insufficient  to  aver  that  the 

*  Lainas  case»  9  Rep. 

fCro.  E.  480.  Noy,  57.  GoWs.  II9.  Cro.  J.  39-  ^^ 
Csr.  199* 
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irMds  WBi^  sf>dkM,  without  statkig'thdla  to  httre 
bbM  ^dkew  in'  the  preseMe*  of  dome  om  ^,  €r 
without  s^iai  bvertnmit  which  oeeessirity  implied 
a  ^MietttiMi  to  a  tbhrd  person- aa  that  the  d^eod- 
atot  patiim'  et  publice  f  promulgmk^dt  qmrsmU^  * 

'"Ir  tia$  then  doubted  whether  it  be  suffioietit  to 
lay  the  irdrds  to  h^ve  been  spoken  under 'a  4t)i«ifiH 
yae  ^lia^,  by  way  of  recital  :t ;  but  m  the  cas^  of 
JMT^r^  V.  Tbacket  §,  it  was  decided,  that* aubh  an 
allegation  in-  art  action  on  the  case  »ifi  good, 
thto'ugh  it  would*  be  otherwise  in  trespass^' 

But)ff  the  words  be  spoken  in  a  foreiga?  la»- 
{^age,  tfn  'tdtrerment  is/ necessary  that  thehearens 
uaderstefod  them  |{ ;  and  even  when  We^  words 
\^er^'H^rred  'to  have  been  spoken  in  Mon-^ 
mMithshire,  whith  once-  was  part  of  Wales,  i^^ 
nMSQt  'wim  afrested  after  verdict  for  the  pl4iati^i 
but^dse'  it  was  not  averred  that  they  wwe  spcken 
b^ftM' W«hhmen,  or  those' who >  understood  the 
Welsh  tongue  ^. 

*'iii  theKing  v.  Brereton**,  the  indictment  stated 
tWU  Ihe-defendant  ^^  SerijmU^fecit  et  pukiivaviii  sm 
sefidi^gtk  et  j^licari  tamnvitj^  And  judgment 
afMsfed  on^  aocount  of  the  iVBcertaimy  of -tbe 


-  i 


*  Sty*  70. 

t  Cro.  EUz.  8dl. 

ill  •      » 

I  2  Mod.  41.  .  §  2  Lev.  163. 

ll.Cro,  E.  406.     CrflT.  E.  865, 
IF  Cro^  EKz.  S65.  .        .        , 

•*  8  Mod.  328. 
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di»joiieti>6  chaife ;  and  iii  a  civil  proce^^iiig  |Kii 
an  averment  would  probably  be  considered  dfil^ 
live,  if  pointed  out  on  special  demurrer.  .  ., 

Next  it  must  appear  tbiA  the  publicafkni  90a- 
tained  illegaJ  matter. 

The  words  or  signs  are  either  intrinsically,  ac* 
tiodable,  or  derive  their  illegality  from  collateQil 
circumstances;  it  \%  therefore  necessary  to  inquire, 
in  the  first  place,  bow  the  mere  words  themaeives 
^re  to  be  stated  and  connected  with  the  plaiotiff; 
and  geco.ndly,  w|;)ere  they  are  not  in  themselves  ao* 
tionable,  bow  they  are  to  be  connected  with  the 
collateral  facts  from  which  their  actionable  qualifjf 
is  derived. 

First,  as  to  the  statements  of  the  mere  words  or 
sign^;  it  has  long  been  settled  in  both  civil  aod 
criminal  cases,  that  the  declaration  or  indictmeat 
must  profess  to  set  out  the  very  words  ppb^shfdi 
aAd.  that  it  is  not  sufficient  to  describe  ^b^  V/ 
their  sense,  substance,  and  effect.  .  „  , 

It  seems  *  .  formerly  to  have  been  held  fwi^* 
cient  to  set  out  the  words,  not  in  Efiglish  99  ibfjr 
were  delivered,  but  in  the  Latin  l^pg/iage; JJM^ 
permitting  whicb  clearly  reci^ni^d  the  jp^i|j|lMy 
of  a  substantial,  in  contradistinction  to  an  actual^ 

and  precise  statement  of  the  very  expressi6i>8i|isfd<., 

« '  >    . 

♦  See  Hugh  Pyne*s  case,'Crof.  Car.  rr?,  which  was  submitted 
to  all  the  judges  for  their  opioiuD,  when  mainy  indicttnep^tg^V^ 
uttering  traiterous  aod  seditious  wordq  wf  re  citea,  m^^  omi^'  ff 
which  nothing  more  than  the  Latfo  transiation'^WMW^^ ;)  t 
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^M^^  Ihany  instances  it  would  be  impossible  to 
rOTTOT  the  expressions  used  into  Latin  ones  pe^- 
'  fectly  synonymdiis. 

*  Ana  it'  appears*  to  have  been  the  opinion  of 
Uolt,  C,  J.  in  Dr.  Drake's  case,  that  the  libel 
dfgW  have  been  set  forth  in  thi^  information  in 
I^^atin,  in  'which  case  a  variance,  which  did  not 
cbarige  the  sense,  would  not  vitiate  it. 

'No  argument  can,  however,  be  drawn  from  this 
source,  In  support  of  a  substantial,  in  opposition 
to  a  precise  statement,  ^ince  the  doctrine  has  been 
virtually  overruled  ;  for  if  it  were  sufficient  to  set 
^t  ^  Latin  translation  whilst  the  proceedings  were 
drawn  in  Latin,  it  would,  on  the  same  principle,  after 
the  passtbg  of  the  statutes^  which  direct  the  English 
tote  substttuted  for  the  Latin  language  in  all  legal 
pt^M)$Min^s,  have  been  sufficient  to  set  out  a  libel 
pttbfii^heVl  f  n  French  or  Italian  merely  by  an  Epg- 
IJ^  ihA^Hdoni  ]  But  in  the  case  of  Zenobio  v.  Ax-> 
tell  ^j  judgident  was  arrested,  because  a  libel  pi|fo* 
limM  ib  French  had  not  been  set  out  in  the  origt- 
ntiT'l&i^dai^^,  bit  merely  "described  by  way  of  tran* 
8ltttlon,*^'*Atid  Lord  Kenyon,  C.  J.  upon  that  oc* 
clili^'^iJlteeVved,  that  from' the  uniform  current  of 
pTO6e^ihgs,  it  appeared  that  the  original  words 
STOiilA'^be  set  forth  with  an  English  translatiom 
shewing  their  application  to  the  plaintiff^ 

•^<*  Roll,  R.  351. 
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In  the  case  of  the  Queen  v.  Dr.  Drake  ♦j.  Holt, 
C.J.  is  reported  to  have  said,  .'^A  Ubel  maybe 
described  either  by  the  sense  or  by  the  worota;  but  i 
by  the  Chief  Justice's  application  of  this  dQCtnoe, 
it  appears  that  he  did  not  mean  that  a  mere  de» 
scription  of  th^  words  by  their  ^€ct  would  be 
sufficient;  for  he  observes,  "  A  ,libel  mj^y  be  de- 
scribed either  by  the  sense  or  by  the  words  of  it, 
and  therefore  an  information,  charging  that  the  de« 
fe^^dant  made  a  writing  containing  such  words,  is 
good,  and  in  that  case  a  nice  exactness  is  not  re- 
quired, because  it  is  only  a  description  of  the 
sense  and  substance  of  the  libel ;  and  if  the  Juiy 
find  some  omissions,  it  will  be  sufficient  if  some 
ipqrds  be  proved.*^  The  latter  expression,  "if 
some  words  be  proved,'*  clearly  evinces  that  the 
very  words^  and  not  merely  their  effecty  were  to 
bie  set.out;  and  that  his  Lordship  meant  to  say, 
not  that  it  is  unnecessary  to  state  the  words  ibem* 
selves,  but, that  they  maybe  stated  two  ways,  either 
^y  their  tenar^  in  which  case  the  pleader  under: 
takes  to  set  out  the  words  with  th^;  gres^test  p^- 
cisjon,  and. the  libel  given  in  evidence  mustagree 
exactly  with  the  one  set  out  in  the  infprmaJ^i<tPi 
pr  by  stating  that  the  .defendant  made  a^  writing 
cp^qtaining  inter  alia  the  words  set  o«|t,  in  which 
case  it  would  be  necessary  to  set  out  those,  ooiy 
which  are  material,  and  a  variance  would  not  be 
fatal,  unless  the  sense  were  altered*. 

•  3  Salk.  224. '  Holt,  R.  347.  349.  350.  425«     il'4f«d«9ff* 
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In  the  case  of  Newton  v.  Stubbs  *,  the  action 
was  brought  for  words  spoken,  which  were  set" 
*oat  in  the  declaration  ad  ienorem  ei  effectum  ne^ 
quenieni;^*  and  after  verdict  for  the  plaintiff,  judg«' 
meht  was  arrested,  because  it  was  not  expressly 
aBeged  that  the  defendant  spoke  the'very  words. 

In  the  case  of  the  King  v.  Bear  f ,  the  indictment 

was  fordomposing,  writing,  making,  and  collecting 

several'  libels  in  una  quorum  conlinetur  inter  aUa 

juxta  tenorem  et  ad  effeclum  sequentem^  and  the 

words  were  then  set  out. 

And  it  was  agreed  that  ad  affectum  would  of  it-* 
self  have  been  had,  since  the  court  must  judgp  cf 
the  words^  themselves^  and  not  of  the  construction 
the  prosecutor  puts  upon  them,  but  that  the  wordi 
juxta  tenorem  sequeniefn  import  the  very' words 
thesrtselves|.  And  it  was  held,  that  the  word$ 
**  ad  effectum^^  were  loose  and  useless  words ;  but 
that  the  words  juxta  tenorem  being  of  a  more  cer- 
tam  and  strict  signification,  the  force  of  the  latter 
was  not  hurt  by  the  former,  according  to  the  maxim 
^^  tUile  per  inuiile  nonvitiatur.*^ 

In  the  same  case  f ,  that  of  Ford  v.  Bennett  was 
referred  to,  where  in  a  special  action  upon  the  case 
ligaiDst  Bennett  and  others,  the  plaintifPdeclared  thki 
the  defendants,  ^t  Saltashe,  procured  a  iaisis  and 
scandalous  libel  agaihst  the  plaintiff  to  be  written 
under  the  form  of  a  petition,  and  the  libel  was  set 

x2 
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forth  after  the  words  continetur  ad  lenorem  et  ad 
effeclum  sequeniem.  Two  were  found  guilty,  upo^ 
which  judgment  was  entered  for  the  plaintiff,  and 
afterwards  upon  error  brought  in  the  Exchequer, 
the  judgment  was  affirmed,  the  exception  taken 
to  the  words  ad  effeclum  having  been  overruled 
without  consideration.  And  Holt,  C.  J.  saij, 
that  he  then  thought  the  judgment  to  be  given 
with  too  great  precipitation;  but  he  afterwards, 
upon  great  consideration,  had  esteemed  it  to  be 
very  good  law.  And  the  King  v.  Fuller*,  and 
the  King  v.  Young  f ,  were  .cited  as  authorities 
in  point ;  aod  the  whole  court  were  of  opijtion, 
that  notwithstanding  the  exception,  the  indictment 
was  good ;  but  that  if  it  had  been  only  ad  effectwn 
zequentem^  it  had  been  ill,  because  it  had  not  im* 
ported  that  the  words  were  the  specific  words  which 
were  in  the  libel. 

In  the  above  case  of  the  Queen  v.  Drake  {,  a 
distinction  was  taken  between  an  action  for  libel 
and  one  for  words,  and  that  in  the  latter  case  it 
would  be  sufficient  to  find  the  substance ;  but  in 
case  of  words  spoken,  as  well  as  written,  it  has 
t>een  held  necessary  to  set  out  the  words  themselves, 
and  that  it  is  insufficient  to  aver  that  the  defendant 
*  9pokj^  these  words  vel  his  strnUia  §. 

•  Micb.  4  W.  &  M.  X  Holt,  R'.  348. 950. 

t  Mich.  4  W.  &  TVi.  '' 

i  Cro.  J.  159.     1  Via.  Ah!  53b.  pi.  l.    Br.  Ac.  tor  it  ctt 

-  pt 'na.  4  Ed.  6.' 4  Ti  R.  ii7.'    -    '   ••         J   •  ''  ' 
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And  next,  the  siatemeni  of  the  words  written  or 
spoken  must  correspond  with  the  publication^  to  be 
proved* 

It  has  b^en  said*,  that  the  strictneds  formerly 
observed  as  to  proving  the  words  precisely  as  ]aid, 
has  been  abandoned,  and  that  it  is  sufficient  to 
prove  t^e  ^ubstapce  of  them  ;  but,  at  the  present 
day,  it  seems  requisite  to  provesome  of  the  words, 
thpugh  not  all,  precisely  a$  they  are  laid,  both  in 
case  of  oral  and  written  slander. 

If  the  slander  t  be  contained  in  words  of  interro- 
gation,  it  must  be  so  laid,  apd  must  not  be  averred 
to  have  t^een  spoken  afflrinati\'ely. 

In  the  case  of  the  Lady  Ratcliffe  v.  Shubiy  J, 
the  words  laid  in  the  declaration  were,  ^^  She  is  as 
very  a  thiefe  as  any  that  robbeth  by  the  highway 
side/^  The  |ury  found  that  the  defendant  spoke 
these  words,  '^  She  is  a  worse  thiefe  than  any  thai 
rohbeth  bv  the  highway  side/^  And  Wray,  C^  J. 
,W9S  of  ppjnion,  that  "as  very  a  thief,*'  and  "a 
^vq^rse  tl^ief,**  are  all  one;  but  Gawdy  and  Fenner, 
•fu^tiqes,  ruled  that  the  words  did  not  agree  with 
S\xp  declaration. 

.  Sf),  an  indictment  for  speaicing  these  words  of  a 
ipagjstrate  §,   "  He  is  a  broken  down  justice,*'  is 

•  B.  N#  P.  5.  citef  2  Rot!.  Ab.'lS.  a.       Avarillo  v:  Rogeri^ 
t  2  East,  434.     8  T.  R.  15Q.     4  T.  R.  217. 

-  §  R.  V.  Berry,  4T,  R.  217.  ,  BHwt  v.  Johii$OD,  Cro,  EUz. 
503,  coDtra. 
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not  satisfied  by  evidence  of  the  words,  ^^-  You  are 
a  broken  down  justice/'  Lord  K^nyon,  indeed, 
in  this  case,  held  at  nisi  prius,  that  it  was  suffi- 
cient to  prove  the  suh$ianc€  of  the  words  stated ^  and 
the  defendant  was  found  guilty ;  but  the  point  was 
reserved,  in  order  that  a  verdict  of  acquittal  m^bt 
be  entered,  in  case  the  court  should  be  of  a  dif- 
ferent opinion.  On  motion  to  that  effect,  Bui- 
ler,  J.  said,  that  there  was  a  case  in  Strange, 
in  support  of  his  lordship's  opinion,  but  that  it 
had  since  been  overruled^  in  Lord  Mansfield^s 
time,  and  that  he  himself  had  known  a  variety  of 
nonsuits  on  the  same  objection ;  and  judgment  was 
giv^n  for  the  defendant. 

So,  where  A.*  says  of  B.'  and  C.  "  You  have 
committed  such  an  oifence,"  though  B.  and  G.  may 
have  separate  actions,  each  must  state  the  words 
to  have  been  spoken  of  both. 

So,  where  the  words  are  spokenf  ironically,  they 
must  be  stated  as  spoken,  with  an  averment  that 
they  were  spoken  ironically. 
;  Where  the  declaration  stated  these  words  of  the 
plaintiff,  "  He  stole  a  sheep  of  his/*  (innuendo  of 
the  defendant.)  It  was  moved  in  arrest  of  judg- 
ment, that  his  must  refer  to  the  last  antecedent, 
and  so  that  the  words  were  repugnant,  for  a  man 
cannot  steal  his  own  sheep  X ;  but  the  objection 
was  overruled. 

Upon   the  authority,  however,  of  more  lecent 

*  Cro.  Car.  612.  t  H  Mod.  86.  *  8  Mod.  30 
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case^"^  it  seems  the  variance  between  the  words 
hii\  afs  used  in  the  dedaration,  and  mme^  as  proved 
in  evidence,  would  be  a  ground  of  nonsuit. 

Where  the  words  laid  in  the  decJaration*,  as 
sik>ken  of  a  surveyor,  were,  '*  Harrison  is  a  scoun- 
d)re),  if  I  would  have  found  him  an\)ven  for  nothing, 
and  given*  him  after  the  rate  of  £20  per  cent, 
upon  the'  amount  of  the  chaises  for  work  and 
materials,  he  would  have  passed  my  account/^ 
The  first  witness  catted  for  the  plaintiff  proved 
these  words:  *•  Harriso^i  is  a  scoundrel,  and  if  I 
had  allowed  ^20  per  cent,  he  woirid  have  passed 
my  account/'  '  The  second  witness  proved  the 
words,  ^'  Harrison  is  a  scoundriri,  and  if  I  bad 
deducted  jC20*per  cent,  he  would  have  ]>asseei  my 
account.** 

Lord  Ellenborough,  *€;  J.  said,  that  words  to 
be  actionable,  should  be 'unequivocally  so, ^  and 
be  proved  as  hid;  but  that,  as  the  words  were 
proved,  they  did  not  support  the  declaration;  Th6 
words  of  the  declaration  were,  "  If  he  would  give 
toe  .£20  per  cent."  that  might  mean  somethtag  to 
himself,  by  which  he  would  be  himself  benefited  to 
the4)rejudrce  of  his  employer,  but  the  words  proved 
were,  "  If  he  would  allow,'/  or  "  if  he  would  de- 
duct  ^20  per  cent.'*  The^  words  might  import 
an  allowance  or  ddductidn  firom  the  plaintiff's  bill 
for  the  benefit  of  his  employer,  and  wfere  of  a  dif- 
ferent meaning  and  import.'' 

i  ».-      •  *  4  E«p.  R.  218. 
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'» J  f I  ..... 

^  J^bejre  tjic  worc^?  arftsppjteo,  or  ijlj^l  publiaJ^Bd, 
io.a  foreign  lai]|guage,  they  oaust  ,be  ^pt  puj:jftthe 
original  language,  othe^-wise  the  declaration  Yf\U 
b^  bad  in  arrest  of  judgment*.  Bqt  it  seems  t|)at 
^x\  Engli^sh  translation  of  them  ought  lik,e,wis^e,,tq 
be  set  forth,  shewing  their  application,  t^o  tbe;plaia- 

But  ix)  an  anonymous  case  in  Ilobartf,  tjie 
plaintiff  declared  against  the  defendant  for  calling 
|iim,  /cfoner  in  the  Welsh  tongue,  anjd  had  jqdg- 
ment,  though  he  did  not  aver  that,  the  wrd 
yniQunted  to  a  cbargfe  of  perjury;  and  the  case 
was  cfted,  in  which  the  plaintiff  h^d  judgmeqifoi: 
the  words,  "  Thou  art  a  healer  of  felons,*'  wit|v)ut 
any  averment  how  the  words  were  taken  ;  be^au^ 
the  court  were  informed,  and  took  notice  that,  in 

some  counties  the  term  healer  wsts  understood  to 

«     •      •  • 

^oan  a  smotherer  or  coverer  of  felons. 

But  at  all  events,  the  more  correct  mode  is  to 
aver  the  meaning  of  the  words  in  English,.  sjd(;^i 
when  the  origipal  publicatipn  is  made  either  ip^a 
foreign  language  or  in  a  dialect  bf  this  kingdoaif 
their  meaning  ought  not  to  rest  upon  ,mere  evi* 
d^nce,  but  to  appear  on  the  record,  that  a  cqrfeci 
j;udgment  may  be  given  upon  that  meaning  lafte^y J 
has  been  ascertained  by  a  jury.  .... 

][t  m^y  next  be  considered  what,  vari^n^*^  ^1 
tweeq  tl^e  words  stated  and  thos^  IJ^oye^fJ^.^rp/^f?^ 
to  the  action. 


t     ..  .    •    «.'^ 


>. ' 


*  Zeuobio  y.  Axtell,  6  T.  R.  l62.  ,  ,  t  \%%i[ 
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The  variance  n^ust  consist  either  in  the  addiiion 
or  omisrian  of  one  or  more  words^  or  in  the  suhstUii^ 
iion  of  one  word  fo)r  another.  First,  in  the  addition. 

It  is  not  neceteary,  in  case  of  verbal  slander,  io 
prove  all  the  words,  provided  such  of  them  be 
proved  as  are  material. 

The  plaintiff  declared  that  the  defendant  said  of 
him,  ^^  fle  is  a  maintainer  of  thieves,  and  a  stron^^ 
thief/'  The  jury  found  the  whole  to  have  been 
said  except  the  word  strongs  and  it  was  adjudged 
for  the  plaintiff*. 

And  even  where  special  damage  is  the  gist  of 
th6  action,  it  is  sufficient  to  shew  that  the  loss  was 
Sustained  in  consequence  of  any  of  the  words  laid 
tl)  the  declaration  f.  *  ' 

But  if  all  the  words,  as  laid,  constitute  but  one 
charge,  the  whole*  must  be  proved. 

The  declaration  stated  that  the  defendant  sai(|  of 
the  plaintiff,  *'  He  is  selling  his  coals  at  one  shil- 
ling a  bushel,  to  pocket  the  money,  and  become  a 
bankrupt  to  cheat  his  creditors."  Upon  trial,  thQ 
words  ^*  and  become  a  bankrupt,'' were  not  prove^, 
tod  the  plaintiff  was  nonsuited  %. 

And  the  reason  applies  with  equal  force  in  the 
Case  of  libel,  where  the  addition  of  a  word  no^ 
proved  would  be  fatal,  if  W  at  all  affected  the  senjse, 
whether  the  words  were  set  out  under  ^n  inter 
UJka  or  ad  ttnarein. 


i..r  >» 


•  Bargis's  case.  Dyer,  75. 

t  Hoit,  R.  139. 

X  Flowef  V.  Pedley,  $  E«p.  R.  49U 
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'  With  r^pect  to  variances  fram  omiBsioii,  it  sctems 
in  all  cases  sufficient  to  set  oui  the  wnd^  wUdi  ate 
ma/tfnW,  and  it  i^  not  even  necessary  to  atatef  words 
"wbicti  may  qualify  the  objectionable  ones';  and  in 
the  case  of  libel,  it  may  be  averred  in  uno  quorum 
caniinetur  inter  alia^  See.*;  for,  if  something  else 
were  added,  w^hich  did  in  ftict  qualify  thte  objec- 
tionable words,  it  may  be  given  in  evidence  on  not 
guilty  t- 

In   Sir  J.   Sydenham's   case:^,    an  action  was 
brought  for  these  words :     "  If  Sir  John  Syden- 
ham might  have  his  will,  he  wouk)  kill  all  the  true 
subjects  of  England,  and  the  king  too ;  and  he  is  a 
maintainer  of  papistry  and    rebellious  persons.'' 
The  defendant  pleaded,  that  he  spake  other  words, 
absque  hoc^  that  he  spake  these.     The  jury  find 
that  he  spoke  these  words :  *'  /  thinks  in  my  ecn- 
science,  if  Sir  John  Sydenham,'*  &c.  and  (bund  all 
the  other  words  verbatim,  and  conclude  ^w;^ 
Mam  materiamj  he  spake  the  words ybrma^tM  tlie 
plaintiff*  declared,  they  find  for  the  plaintiff  to  bis 
damage  of  160  marks,  if  otherwise,  for  the  defend- 
ant.    And  three  of  the  judges,  Montague,  C.  J. 
Croke,  and  Dodderidge,  J.  held,  that  the  plaintiff 
•was  entitled  to  judgment,  since  the  other  words 
found  were  not  words  of  extenuation  or  alteration 
■*oF  the  sense  of  the  former  words,  but  rather  en- 
forced  them,*  and  that  there  wks  no  cause  to  stay 
the  plaintiff^^s  judgment. 

•  R.  V.  Bcare,  4  Rep.         t  8  Mod.  329.         J  Cro.  J.  407. 
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For  though  the  plaintiff  declared  of  more  wbrds 
that)  the  defendant  spake,  yet  he  declaring  truly  that 
the  defendant  spake  those  words,  upon  the  evi- 
dekioe  it  appears  that  he  spake  these  wojds  which 
are  actionable,  and  the  words  added,  diminiedi 
hbt,  nor  are  an  alteration  of  the  sense  of  the  words 
whereof  he  declares;  wher^re,  although  the  issue 
be  specially  found,  yet  the  plaintiff  shall  have 
judgment. 

The  fourth  judge  (Houghton)  was  of  opinion/ 
that  the   omission  of  part  of  the  words  proved, 
though  the  sense  was  unaltered,  was  a  fatal  va- 
riance. 

A  writ  of  error  *  was  afterwards  brought  upon 
this  judgment,  and  one  ground  of  error  assigned 
was,  the  variance  between  the  words  declared  upon 
$ind  iproved ;  and  of  this  opinion  were  Hobart, 
C.  J.  of  the  Common  Bench,  Winch,  and  Den- 
h^m;  butTanfield,  Ghfef  Baron,  Warburton,  Brom- 
♦fey,  and  Hulton,  were,  of  a  contrary  opinion, 
whereupon  the  judgment  was  affirmed. 

And  the  rule  is  the  same  with  respect  to  written 
«lander;  for  though,  in  the  different  reports  of  the 
•case  of  the  Queen  v.  Drake,  a  distinction  is  mslde 
between  cases  where  the  libel  is  set  out  juwid  teno^ 
rem^  or  in  haic  verba^  and  where  it  is  set  out  under 
an  inter  alia^  there  seems  to  be  little  distinction  be- 
tween them,  since,  under  the  latter  averment,  some 
of  the  words  must  be  proved  as  laid,  and  any  vgija- 

♦  Micb.  16  Jac, 
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tion  from  jke  sense  would  be  fatal.  It  is  to  l^ ob- 
served too,  that  the  word  tenor  does  not  necessarily 
ipply  an  undertaking  to  set  out  a  copy  of  tl^  whol^ 
puj)lic^tion  without  add/tioD  ordiminutiop,  sify^e, 
yfi  the  fimg  V.  Beare,  where  the  point  was  iduc)i 
considered,  the  prefatory  words  were,  in  ufw  ^: 
^fiipi  cQntinetuT  inter  aliajuxifl  tefiorem^  ^c.  where 
(iQtb  inter  alia  sgid  juxta  tenorem  were  used,  and 
no  objection  was  taken  on  the  ground  of  any  iacon- 
s^^t^f  9,cy  in  tUe  allegation  *. 

The  reasoning  of  the  three  judges  in  Sir  J.  Sy- 
^e^jiham's  case,  applies  equally  to  the  case  where 
the  libellous  part  only  of  an  offensive  publication 
is  set  out ;  for  though,  on  evidence,  it  appear  that 
inqre  was  published  than  appears  oq  the  face  of 
the  indictment  or^  declaration,  it  is  nevertheless 
true  that  the  defendant  published  the  part  com- 
plained of  as  alleged,  although  he,  at  the  same 
tio^e,  published  other  matter. 

I(  t,h^  addition^  words  proved  be  altogether  un- 
important,their.insertion  would  have  been  nugatpryj 
if  tl^eir  effect  be  to  alter  the  sense  of  the  part  ^Jc^dy 
set  oijtj  the  defendant  will  have  the  advantage  of 
it  by  giving  it  in  evidence  under  the  general  issue. 

One  count  of  a  declaration  stated  the  words  of  a 
libel  as  follows:   ^'  My  sarcastic  friend,  by  leaving 

«  See  Haw.  P.  C.  e.  46.  8.  140.  Leach*BC.  C.  L.  14^.  17^  > 
from  which  it  appears,  that  in  criroiDal  cases  where  the  descnp- 
ti?e  term  **  tenor'*  is  used,  a  variance  in  the  spdliDg  of  %.  ^P^^ 
will  not  be  fatal,  Qoless  the  sense  be  altered. 
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out  the  repedtion  or  chorus  of  Mons.  T.^d  poem, 
greatly  injures  the  (out  ensemble^  or  general  and  com-^ 
bineJetfect."  Tfie  words  proved  in  evidence  were^ 
"  My  sarcastic  friend  Mnpor,  by  leaving  out/'  &ci 
And  it  was  held  by.  Lord  EIlenborough,C.  5.  upott 
trial  of  the  cause,  that  there  was  a  material  va* 
riance  betwieen  the  libel  declared  upon  in  that 
count  and  the  libel  proved,  and  that  the  plaintitt* 
was  not  entitled  to  recover  on  that  count  *. 

Biit  though  it  is  not  nece^aiy  to  state  the  whole  ) 
of  a  libellous  publication,  yet,  if  the  most  ofl^en* 
sive  parts  be  selected,  the  passages  Which  are  not 
continuous  in  the  original  must  be  set  out  so  in 
pleading,  since  any  alteration  xif  the  sense  arising 
from  such  a  new  arrangement  would  be  a  ground  of 
nonsuit  I* 

The  correct  mode  of  setting  but  two  selected 
passages  in  the  same  count,  is  by  saying,  ^'  ^n  i 
certain  part  of  which  said  libel  there  was  an<)  is 
contained,  &c.  and  in  a  certain  other  part  of  which 
said  libel  there  was  and  is  contained,^'  &c. 

With  respect  to  the  alteration  of  a  single  'lettei^^ 
the  fiile  seems  to  be,  that  if  the  sense  be  thereby 
altered,  the  variance  will  be  fatal,  but  not  otheif'- 
wisej. 


>». » / 
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•  TaUart  ^.  Tipper,  Camp.  N.  P.  350^ 

t  Camp.  N.  P.  C.  353.  ,»:  -.    ::.  v.  a 
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'  Provided  the  sense  be  not  altered,  the  variance  is 
iM»t  niaterift]  even  in  an  iodictiQent  for  perjury. 
In  the  case  of  the  King  v.  BMbb  *,  a  variance  wad 
relied  upon  in  favour  of  the  prisoner  between  the 
iadictment  for  perjury  and  the  affidavit  on  which 
tbe  prosecution  was  founded..  In  the  a$Sdavit» 
the  defendant  swore  that  be  tmdersiood  and  be- 
lieved, &c.  The  assignment  of  perjury  in  the  in* 
dictoient  was,  that  he  bad  falsely  sworn  that  he 
umiertood  and  believed,  &c.  omitting  the  letters. 

Lord  Mansfield — ^^  This  is  an  application  for 
a  new  trial  in  an  indictment  for  perjury,  upon  the 
ground  of  a  material  variance  between  the  affiklavit 
and  the  indictment,  the  letter  s  being  left  out  in 
the  word  understood.  We  have  looked  into  all 
the  cases  on  the  subject,  some  of  which  go  tp  a 
great  length  of  nicety  indeed,  parpcularly  the  case 
in  Hutton,  where  the  word  indkariwdiS  written  for 
indictarif  but  that  case  is  shaken  by  the  doctrine 
laid  down  in  Hawkins  f. 

'*  The  true  distinction  sieems  to  be  taken  in  the 
Queen  v.  Drake  |,  wh^chisthis;  that  where  the 
omission  or  addition  of  a  letter  does  not  change  the 
word  90  as  to  make  it  another  woi:d,  the  variance 
is  not  n^aterial  §.'' 

*  Letu:b»  C.  C.  L.  15S. 

t  i  Hawk.  PI.  C.  c.  46.  8.  190. 

i  Salk.  660. 

§  See  Hart's  base,  Leach^  C.  C.L.  172.     Douglas,  194. 
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If  tbe  omMon  even .  of  a  letter  render  a  word 
of  a  dtflfereat  wgiiificatioD  from  that  cootaiD(»d  ia 
thelibel,  the  variaDce,  it  9eeiQ$,  wiU  be  fatal *•      .1 

AS)  wtiea.the  word  w^  was  stated  instei^  of  itor; 
for  it  was  said,  if.  in  such  a  case  a  letter  could  be 
ameaded,  why  not  a  word,  why  not  a  sentence*, 
and  where  would  the  non  ultra  be  found ;  that  this, 
was  not  so  small  a  variance  of  a  letter,  as  in  ^Ise' 
speliiog  or  abbreviations,  as  if .  gaine  instead  of 
gain,  where  the  word  and  sense  would  be.thBi 
same;  but  that,  in  the  principal  case,  the  woida 
were  different  and  of  different  aignifications,  dif*. 
ferent  parts  of  speech,  the  one  an  adverb,  the  other 
a  conjunction,  the  one  positive,  the  other  relative* 
It  was  observed  too,  that  though  the  objectioa 
was  in  appearance  trivial,  the  consequences  were 
weighty,  and  that  if  the  variance  were  not  con* 
sidered  as  fatal,  the  judges  would  have  too  great 
power  in  cases  of  treason,  whpre  the  decision  would 
be  quoted  as  a  precedent. 

Next  it  is  to  be  considered  whether  the  words 
are,  upon  the  face  of  them,  illegal,  or  require  the 
aid  of  ^ome  extrinsic  circumstances  to  explain  their 
quality..  It  may  be  laid  down  as  a  general  rule, 
that  where  /Ae  slanderous  charge  or  itnptrtation  can 
be  collected  from  the  words  themselveSt  it  is  unne- 
cessary  to  make  anjf  averment  as  to  cireumstances^  to 

♦  3  Salk.  224. 


ihoh  suppose  einrt^He  the  Ufords  H^Wt '  S6r  liie 
sMnder,  whith  la'  the  ground  of  proceeding,  «p- 
peartng'ob  th^  veiyface'^fthe  puBHeati^nv  it  is  a 
itiittet^  of  'i6dfff<^ence  as  to  the  'cauee  of  aetimi, 
whether  the  cireaiftfstiinces  referred  to  realty  esust- 
efl;  ori^ei-e  irirented  by  the  defendant;  In  aherlatler 
case,  indeed,  the  moral  guilt  of  the  slanderer  may 
be^enffaatired  in  plioportionr  to  his  watnon  disregard 
of  IHitb'i  but  it  would  be  unreasonable  od  that 
afecodht  to  'impose  upon  the  plaintiff  in  any  case, 
ibf^  dVfficttlty  of  proving  either  the  truth  or  lakity 
of  the  fed*^  prestifhed  by  the  defendant. 

Tfios,  When  a  person  says  of' another ♦,»** -That 
is  the  man  who%%lied  my  hfisband,"  fio  aftenbent 
of'th^  husband^s  deatJh  is  necessary,  for  the  defen- 
dant's iir>ords- have  ascertained  the  deaths.       •  .,, 

The  defendant  said  to  the'pilaiaUifft)  '^'  Ihofi 
hast  giten  S:.  .8.  dl9  for  fofisw^arkig  4iio[^lC  io 
Chaacery;  and  hast  'hired  him  to  forge  a  /boQcW 
Aftet  rerdtct'ibr  the  plaintiff,  it  was  rnQV/ed  iant- 
rest  of  judgment,  that  the  declaration  eoatatqiyl 
DO  allegation  that  any  suit  was  in  cbaQa§|]fi  or 
that  J.  8.  ferstvore  himself  in  h'lB  answ^^  Qfjjisift  a 
witness;  or  that  the  plaintiff  suborned  J«  ^^^(p.^«^ 
swear  himself,  or  shew  any  particular  whereinfhe for- 
swore himself.  Bui  it  was  held  that  these  averoienls 
were  imolateriat ;  for  if  J.  S.  never  was  swoco,  it 

r 

*  BcittOD  Y.  Hey  wood  and  hh  Wife,  S  Mod.  %^.  VeoU  117* 
t  Cro.  Car.  337.  *   . 
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yiaiiitiff  procured  J.  S.  to  So^w^t  luvwM  i^^^ 

BC«urt  of  rec<Mrfl,  although  it  iras.  merely  fal^i^  b^- 

eauae  be  never  was  aworn.     And  that  ay  .V^^t^e 

bond,  riboogli  it  was  not  said  that  J.  S.^  h^d  fof gfKJt*^ 

^toad,  the  charge  against  Che  pJaintifif  wa%  aeifar* 

'tfaeless  scandalous.  .  .. 

'     In  an  aotion  for  these  wor^*,  '^  Th^u  hast 

hlNed  thy  master's  cook.^'     On  motion  in  ^fwrnkiji 

.judgment,  it  was  held   unnecessary  to  -make  .iM»y 

averment,  shewing  who  the  plaintiff's  master  wm^ 

or  that  he  was  the  master  of  the  person  Ulaini  ItP* 

'eaase  the  words  in  themselves  imputed  slamiet. 

in  Wilner  v.  Hold,  the  words , were»  **  Timu 
art  a  rogue  and  a  rascal,  and  hast  killed  thy  mif^** 
On  moUon  in  arrest  of  judgment,  amongst  .other 
<bi^es,  it  was  alleged  that  an  action,  lay  not 
fcr'  the  words,  beeause  it  ivas  not  shewn  thai  0e 
wife  > was  dead,  or  how  she  was  killed;  buc  (the 
ot)||ectioti0  were  overruled  f,  and  the  plaintiff  had 
jQ^gtnMt; 

TUefe  are,  notwithstanding,  many  cases  in  the 
books  where  averments  of  the  kind  bav«e  been 
deemed  intlispensable ;  but  since  these  are  contnir 
dieted  by  the  more  modern  decisions :(,  and  are 
rather  remarkable  for  their  subtlety  than  for  either 
cotfveiiience  or  consistency,  it  would  be  a  waste 

^  Cooper  V.  Smith,  Cro.  J.  495. 
^.f-SM*!  Vki.  Abi.i5r8.  fl/l,a< 
X  Peake  v.  Oldham,  Cow  p.  275. 

Y 


*- 


of  tifloe  to  take  further  aolice  of  tiMOi  ttaao  hj 
citing  a  few  specimens.  { 

After  verdict  for  the  Mrords,  ^^  Thou  art  as  ar- 
rant a  thief  as  any  is  in  England/'  ♦  it  was  held, 
in  arrest  of.  judgment,  that  the  words  were  not 
actionable,  for  want  of  aa  avermeBt  that  tlier^ 
was  any  thief  in  England. 

After  verdict  for  the  words,  "  Thou  art  a  mur- 
therer,  for  thou  art  the  fellow  thai  dM  kiU  Mr. 
Sydnaoi's  man,^'  judgment  was  reversed,  fer 
want  of  an  averment  that  any  of  Mr.  Sydaan's 
men  bad  been  slain  f . 

And  where  the  words  of  ike  defendant  are  general, 
Ho  esplanatum  is  necessary  to  render  them  more  par » 
ticulmr.     '^  • 

The  defendant  X  <^harged  the  plaintiff  with  hav- 
ing forsworn  hioMelf  in  bis  answer  ta  a  hill  is 
chancery.  After  verdict  for  the  pMntiff,  it  w» 
m^ved  in  arrest  of  judgment,  that  the  partkttlars  of 
the  perjury  imputed  were  not  poiaied  out  vo^l^ 
declaration,  and  that  many  indictments  for  ffXf 
jury  had  been  quashed,  for  not  shelving  the  per- 
jury to  have  been  in  a  material  poiat.  Bui  the 
court  held,  that  though  indictmeott  ought  tosbatr 


*  Foster  v.  Browning,  Cro.  J.  687. 

t  Burronsv.  Ball,  Cro.  J.  331.— See  a  conjecture  upon  ille 
orig^inal  reason  of  this  scnip^ous  aioety^  pk  Si* 
X  Sir  R.  Snowde  v.  ~— ,  Cro.  Car.  3«1, 
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the  cause  of  perjury,  yet,  that  in  an  action  for 
words  which  is  grounded  upon  the  speed)  of  ano<^ 
ther,  the  charge  cannot  be  enlarged  farther  than 
the  other  spoke. 

Next,  ivith  respect  to  the  connection  of  ^hA 
words'  with  the  plaintiff,  where  they  are  intrrnsi- 
cally  actionable,  and  with  extrinsic  cir^uthstahce^, 
when  su<ih  are  necessary  to  make  the  actionable 
quality  apparent  on  the  face  of  the  record.' 

Formerly  it  was  the  practice  to  aver,  ih^f^tkii 
defendant 'spoke  the  #ord^  in  a  certain  discburse 
which  he  had  with  others,  or  iv'ith  the  plafintllT 
hinaself  in  the  presence  of  others,  concerning*  the 
plaititiC  This  was  technically  called  tl^^ittg  a  eol- 
k>quium,  and  till  the  case  of  Smith  r.  Ward  ^,  It 
aeeiDs  toTi&re  been  doobted  whether  a  decferiftion 
without!  a  colloqttitim  would  be  good/  In  thdt 
case,  if  Was  ttlleg^ed'  that  the  defendafni  said  of  the 
pbilitfff,'  *^e  (^miendo  the  plaintiff)  *Jb  a'lhtef  ;•• ' 
the  cbbrt,  on  being  infoimed  that  it  WiHs  the 
'*coiifse  to  declare  that  he  said  de  pr^faio 
querentt' hac  verba,  held  it  to  be  sufficient  wilh- 
WiVk  ea^quTtintti 

•But  though  the  custom  was  to  lay  a  colloquium, 
it  was  always  held  necessary  to  aver  that  the  words 
were  spoken  concerning  the  plaintiff. 

•Where  actionable  words  are  spoken  to  a  plain- 
tiff,  it  is  wfl^oient  to  lay  a  colloquium  with  him 

*  Cro.  Jac.  673.    3  Salk.  328.    Sir  T.  Ray.  9S. 
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^tt  ^       DECLARATION. 

Without  an  express  averment  that  the  wbt& 
were  spoken  de  qmtenie;  since  it  cannot  But  be 
intended  that  the  \V6rds  were  spoken  to  him  with 
wb6m  th6  fconversation  is  alleged  to  have  been 

But  where  actionable  Ti^brds  are  spoken  lb  the 
third  person,  as,  **  He  is  a  thief;"  chough  a  cdf- 
loquiukn  of  the* plaintiff  be  laid,  it  is  necess^to 
aver  that  the  words  were  spoken  concerning  the 
fflaintifff. 

And  it  is  not  sufficient  in  such  case  to  cottiiii^t 
the  words  With  the  plaintiff  by  means  of  an  inhii- 
endo^:. 

But  whete  a  colloquium  is  laid,  and  tbereis 
ah  innuendo  of  the  plaintiff,  it  seems  the  wadtbf 
a  direct  aivermenC  mU^t  1)e  pointed  out  by^|N^al 
detnurrer,  and  that  it  will  be  intended  aftet  ver* 
diet,  or  upon  general  demurrer^  that  ihe-'wdtds 
were  spoken  of  the  plaintiff,  but  thilt' WNefti^^o 
communication  is  laid  concerning'  the  plaiiiiiMf, 
tb^  omisdion  of  such  an  averment  §  is  fiitaf't6tbe 
dedaratibn.  '^     '   ' 

■    Where  the  person  slandered  is  poiht^  ditt  ty 

*  Rolt.'Ab.  S5.  pK  8.     1  WilL  Saan.  84s:  (a)  a.  3. 

t  Roll.  Ab.  85. 1.  30.     1  Sid.  63.     1  Com.  Dig.  tit  Debo* 

G.7.         ■ 

J  Cro.  J.  126.  '         •        ' 

§  9  Roll.  R.  244.    Skntt  v.  Hawkins,  1  WiUJ  flann.  '44<-  *• 
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tfcf  pfji&tQry  wond8.tl\y  spD>  thy  brother,  &q-  or  my 
9C|D,  my.  birotber,  wbicb  descript^oa  may  possibly 
apj^y.  to  iseveraU  from  tbe  current  of  decisiiops  it 
^^c^8^  tb^t  the  plaintiff  muBt  aver  that  he  stood  io 
the  described  relation,  and  that  he  was  th«  so* 
or.tJi^  brpther'.of  the  p^xaon.addrei^aedw  tb^for*' 
9»ejr  .C9|^,  or  of  tbe  speaker  in  tbe  lattei:,  and.thlU: 
a^gie^en^l  alleigation  ti^t  the  yifODds  w^re  spoken,  of 

and  cpnq^rn^Ug  the  plaintiff  is  insufficient* 

So,  where  the  words  were,  ^'  Go,  tell  my  Jaodlord 

(inpui^pdo  tbe  plaintiff)  be  is  a  thief  j;/*   J  udgwent 

»  

wa^giy.(9n^rai^st  tbe  pkintiff^  for  not  haying  a?eixnd 
that  he  was  the  landlord  of  the  defendant,  altbougfi 
hebaf)  ^y.erred  that  the  wprds  wer^  spoken  of  bim- 
9^i^  And  it  its  not  sufficient  to  Jbcing  the  plaintiff 
l^ip  jtb9  d^sf^riptipn  by  means  of  an.  ionwewJo  X^ 
,  Ajdd^  .cKen  .wh^re  the  description  couldby^pqs- 
#!fM^y  apply  to  on^  perspn.  oo^y,,  Jt.ba*  hi5^n  bqld 
tb^t  i^i^^yem^ent  is  necessary,  to^^h^wrtb^ti^.ifvas 

.{^  J^^;  ^^intijQP  declared  that  tbe  defendant  hay- 
ing a  discQurse  concerning  the  plaintiff  with  divers 
9^v  ^fgpns,  said  these  words  of  the  plaintiff, 

^^ Your  father  (meaning  the  plaintiff)  hath  struck 
and  k^llf^d  Nicholas  Russell."     And  aft^r  verdict 

*  1  noil.  84.  I.  15.  30.  50.  85.  L  45.     Cro.  Car.  448,    J^n. 

376.     Cro.  Elis.  41 6,  eren  after  verdict, 
fi   itCro.  Car.  4«0.  i 

N     t  Delamore  y.  Heskide,  Hill.  11  Car.  K.  B.     1  Viiu  Ab. 

««8, 


39t  i>fictiAttA«oir* 

for  the  pbiotiff)  jtidgnent  w«b  mtaMKcH  bMAOseit 
w$ts  not  averred  tb^t  the  piftinttff  wa»  ftftlier  to  tm 
to  whom  the  wOrde  wiere  spoken*. 

for  Sfaalme^  v.  Foster  t*'  the  declamtbti  ntMdy 
dnt  <^  The  wife  of  the  defendant  spake  0f  the 
foresaid  plaintiff  to  Ann  Rochester,  the  pkiotifffe 
mother,  these  words,  "  Where  is  that  lying  tbi«^f 
rtry  90ttne,  &e/'  And  it  was  moyed  in  ttrtest  of 
judgment,  thM  the  words  were  uncertaifit  nopre^ 
oectebt  communication  being  alleged  tobe  of  the 
plaintiff,  nor  that  he  was  the  only  son  of  the  «aM 
Avm  Roch^ter;  to  whom  the  words  were'spoketf, 
abd  tfa^t  it  might  be  that  she  had  divers  Mas,  end 
every ;of  th^m*  might  have  an  action  as  well  as  the 
^intiff,  and  that  there  was  an  ambiguity  who 
itas  meant  by  the  words.  And  Whitelock  bM 
Oroke  were  of  thett  opinvon  ;  and  the  latter  cited 
the  cases  of  Harney  and  Chamberlain :(,  aad  ^ 
BuTntet  and  Codm&n§,  where  for  such  words  it  was 
adjudged  for  the  defendant.  But  Hyde,  G.  J.  awi 
Jones,  J.  doubted  theridof,  because  it  was  vAkgtA 
that  she  spobe  df  tbe  plaintiff,  and  wasr  found 
gfnilty. '  But  it  was  answered,  that  so  were  tbe  wofde 
in^evwy  deolaration,  and  that  so  it  was  in  the  pre- 
eadoiits  oited 


•  Hil,  16.^8.     Rot,  iflfl7.     I  Vin.  Ab.  ;530.     Golds.  187. 
Cro.  Elir.  4l6.  439.     Cro.  Car,  0S.  17B.    Mo.  365. 
t  Cro.  Car.  177.    But  see  Cro.  J.  107. 
t  E.  T.  20  J.  K  i  T.  T.  «  J,  1^ 

II  The  coart  adjourned. 
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•  At'tbis  d|i}(,  after  40  many  of  the  ta^oicf&l  ,Qiqer 
tiWi  /witb  iirluch  actioo^  of  tbU  de^i^riptii^ii,  W4^)9 
formerly  encumbered^  iuve  .bew^de&at^i  ^tjifi^ 
W^he  doubled.  wbctUer  mu^h  att^tiao  vff^U.be 
peid  to  thtae  caac^.  The  r«4|l  ^^d  j^pfl  objefif 
^aiiQ));aY0^Q3eiUs  ia*  to  abew  wi^  ^ertaijnty  tbal 
^  plaiiitl0*  is  the  p^rfon  .aimod  ^t  by  ^])€)  delepd? 
lot ;. ai^i  tliPMgh,  upojii  the  facp'of  the  j^'Qi;(i^jLtfef)|^ 
ai»lirea»p  tdeir  a{^liqatioa  m^iy  he.  «^ai|^ig^p^,  aa 
w4i0i|!»itb0  defwdaot  aaya^  thy  »ARf  or  ^hy  hrot|;|(^, 
jfHlc^MWe  appears .  iH>  want  of  certainty  npoo  U^ 
repordiy  mh^^  j t.  ia  aiilcgpd  that  the  .Mrocda'  were 
^p^ei»  ^  iA£  piaifiiif;  aod  4vhether  th^  vif^re  so 
ippiied  M  not,  ia  a  ^watten.  ^  pvi^yoiK^e,  to  h* 
pnOY^d  bty.  ahfiwjng,  thalt  he  did  atapd  in  fche  p4f^tiQtk 
gy^^drand  jiritti^ttt  d^e  jvoof  of  whichr^he  jury 
QQiiVd  QOtipoaaibly  iind  th^  M^utb  of  the  .j^^^a^^^ 
tjvati  ^  jrords  were  apakc^  concerning;  hva^ 

Cofpi^id^riAg,  ho w^vei:,  the  gi^  wsf^tf^r  4i£  ea^^ 
Pfeiis  deciaiona  .upon  this  subject,  it  would  not  1^ 
pr^iM^Mnt  to^mit  a  special  avermeipt.  .,  ,  .  ., 
,  ,Where  the^descriptioo  may  ap|4y  to  severM  pff^ 
tayRpa^^a^f^athf^aoraons,  it  is  unnec^ea^ry.  for,<h9 
piiWfti^  tpaFrer^  that  he  was  tj[ie ,of>iy  hr«$thi^r or 
only  son,  so  as  to  make  it  appear  tbat  thf)  df^oiffH 
tion  applied  to  himself  exclusively.  This  object i 00^ 
however,  appears  to  have  been  frequently  taj^ep 
and  in  Wiseman  v.  Wi^man*,  where  the  defepd- 

• 

♦  Cro.  J.  IP7*' 


X 


_  • 

ant  sp^kef  the  tHSrdst'  df^  ptafiitd  ^fuefMtig^'ttiimu 

JVdire  su6  natittrati,  on  motion  in  arrest  of  judg^ 
ment,  it  wfts'  held'fcy  Yelvcfton,  9:  tbaT  the  trtftdi 
Weri^  too  Uncertain;  that  woiWs,  to  fee  actidftabtel 
dnght  tb  im^yort  in  tb^nlselves  prtfcisd  ailaiidenf^li 
out  ambiguity,  so  that  every  one  who  heard  theift 
mi^bt  ^  ifttend  df  whom  they  were  s|ioke!i';''for 
t)therWise,'1Pit  *ould  be  helpbd  by  the  averttient  rf 
«he  p^Aftitiff,  *ev«iry  one  Who  was  his  Wotherfiiigbt 
m^ke  tbe'sbm^at^raient,  and  hliye afi  a<i1k»n xvIM 

-#tjh!ild 'H6t  be 'l^a^nable.  But  it  wte  after^Mt 
Hffjtfd^Vhy  all^  the  judges,  for  the  plaintiff;-"  ^^^' 
A  dfbtfrictfon'  whs  taken  in  tli^  Wt-'case  by^lM- 
field,  J.  between  words  importitig  ift'theW^elV* 
*fppkrent  Virifcertditrty,  and  thos^  wlirt*  migW  be 
tec^rt*feed'by  irftendment.  Thrt,  irt  the ^tit  *«, 
hoavernmn*  would  aid  flie  uttcertaf  ntt,  bOfftteffc 
the  latter,  W  inight  be  aided  by  an  d?vertti«lt'ttrf 
Vertfiut  j  and  therefore,  if  the  words  bad  been  "  one 
icjf  my  brdther*  is  peijnred,*^'  th^e  iiriWjM'l*'to 
them  an  apparent  tini^ertainty;  arid  «hM,  altl}(Miifb 
i>ne  of  the  brothem  ih6uld  bring  the  aCtidrf/and 
aver  tikat  th*y'  wert  spokeri  of-'hrm,'  y*t'  th*l?te- 

'  fcame  It  appeared  to  the  court  that  there  were  di- 
vers brethren,  and  that  it  did  not  appear'**  ihy 

'-  df  whAm  hfe  spak^'  rio  action  tvould  'lie,  although 
fhe  defdndalft  should' be  fcfurid  gUilty^ty  verdtetl 
But  it  haa  since  beep  helcj*,  that  for  cjisjunc- 

*  UiurriBon  y.  Thornborougb,  10  WA^^'*     ' 
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liva  words,  as  tliat«  A.  ^  By  o^BMttittod  supbrft  fe« 
lony,  lK>th  A.  and  B.  are  eDtitled  t^  ri9coyer^.w4 
it^ivoukl  probably  aow  be  d^cid^d  upoiirtl^e  fffXf^ 
principle,  tbat  in  the  •ceM«  put-  by  the  if^^i^d 
Judge^'.eaeh  brother  wottld-be>  allowed  to  maJHt^ui 

ttIS  OCttOii* '  ,  i .       .  .i    -I      i  t^rs 

When\tbe  plaintiff's  name  iftinentioiied,  tkupiigih 
a  further  descriptios  be  given>*,.  the.  general  .ami^ 
meo^  is  siifficient,  without  a  special  >aUtgatum  thi^ 
«ufb  further  description  applied  to  the  pluintifft  ^  A4, 
tvhese  Ae  speaking  is  alleged  to  be  of .  the  jxlaHi- 
tiff,  and  the  words  are  stated,  ^ST;  (immwdatthe 
pMotiff)  is*  thy  brother,  &c.'^  itJ&<8uAcieot  vith- 
•4^ut  any  other  averment.  ...        '    »     % 

la  N^lsoa  Vi  Smith -jr^  the  words  w^e^./Sji^aK* 
tain  Nelson  is  aiogue  and  a  thiai^  andiba^istob^ 
away  my  goods;''  and  itt  was  .held,  l^bat.tJtk^  dfl- 
claratioB  was  good  without' .any  1  a veniientt4^pt4ie 
was  a  captain^  or  known  by  that,  name,  inaquMch 
as  thei^e  was  a  communication  of  the.  plaintiff,,  quid 
itwas^averred  that  the  wordfr  weraspo^^a^pfihifli. 

The. general  rule  is,  that  wberejhe^iar^.^cmft 

shewuhathe  was  intendedvhy.the  defeiid»njt,;[)e 

.  may  maintain  an  action,  whatever  be.the«nio49.(yf 

desciiptioB.  --  *  •  j  .vi'^-^ 

Thus,  for  the  worda^  ^'  The  paraonriof  rDai^  ^a 
thief ;'^   it  iwaa  hfsld. that  he* wbo  w^s.^f^rp^jpf 

•  Cro.  Eliz.  429. 

t  99  C.  1.  B.  R.    See  abo  Osborne  v,  Brookes,  1  Vin.  Ab. 


Dtle  nt  the  time  the  woids  weie  spokte  flugiK 
Haaintftin  bd  action*. 

The  dtfendtnt  sftid  f^  '^  That  niufderouib  kmvt 
Stfougliton  lay  in  wait  to  murder  me  ;^^  and  tfaa 
addon  brought  by  Thomas  StaKHighton  fvaa  fadd 
maintainable. 

When  die  ciciimmhk  quaH^f  in  detwedjpmit  ex- 
fitmmt^ry  eavumiianaea  ear/rtMtV  <^  ike  wmde^  tke 
cmMeeium  with  ihoee  eircumsttmcea  mmai  mfpear. 
^  The  technical  mode  of  efieetMg  thiB  isi  by  ipi 
aHaAvKf  in  the  lotrodtictory  pert  of  the  decbuatioo 
those  •extiimic  fiicta  by  reference  to  which  the 
wbrds  ccNDplaned  of  become  aotiondblfs ;  SMond^ 
ly,  averring  that  the  words  related  to  those  facts 
/  by  laying  a  coUoqirium,  as  it  ie  usually  leriaed ; 
and  thirdly,  conneetittg,  by  averments  catted  ionu^ 
endos,  such  parts  of  the  publication  as  want'cx^'' 
nation^  with  the  introductory  facts  ppe^soo^y  tf- 
hibited  upon  the  record. 

'By  this  process,  the  extrininc  lacts  incorporated 
as  it  w«re,  in  the  uMisildaBC's  piiUicatkm,  beeosae 
an  integral  part  of  the  plaintiff's  case,  aEhd  th^  whole 
forms  tone  entire  slanderous  charge  u^poor  the  iaee 
of  the  record. 

The  nature  and  certainty  of  these  two  kinds  <^ 
avermeats  are  next  to  be  considered. 

First,  of  the  colloquium  %  or  general  avermenti 

*  3  Buls.  326.  t  Shepp.  Ac.  59* 

X  To  evoid  circa aiil<}cstroo,  the  tern  colloquium  18  weit  ^^^ 

in  its  strict,  but  in  itstechuical  sense,  to  ngaify  tb^  genefw 

averment. 
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MBOflcthlg  ^te  wtole  of  the  (Hiblioaiti^n  with  (be 
mtrodoctory  facte. 

Wbeie  the  words  tre  actionable,  as  affectitig  the 
pkiDtiff  in  ft  ftpeciai  chttattter,  sn  avei4nent  that 
tliejr  W6ie  applied  to  him  in  that  particular  tcharac- 
ter  is  necessary*,  unless  that  application  necessa* 
rily  appear  (rem  the  words  tkemaelf«s ;  h\  which 
Ctte,  the  general  ail^tioa  that  they  were  spokea 
concerniiig  the  plaintiff,  is  sufficient. 

Thed^endant  said  of  ^^radeMianf,  ^^  He  is 
a  sorry  pitiful  fellow,  and  a  rogue,  he  compounded 
hie  debte  at  fiire  shillings  in  the  pound  ;'^  and  the 
deoleraCion  was  held  good^  without  an  express  cok 
loquium  of  the  trade. 

SO)  where  the  words  published  of  a  tradesman  X 
w«iie,  '^  Have  a  oare  4>f  him,  do  wot  deal  with  him, 
be  ia  aiC^eat,  «and  will  eheat  you^  he  has  cheated 
all  the.farmeis  at  £ppiog,  cmd  dares  not  sliew  hb 
face  there,  and  now  he  is  come  to  cheat:  at  Hat-^ 
field/^  Av^  the  court  said,  the  words  themselves 
supply  a  coU€M]ttiUiD,  they  appear  to  be  spoken  of 
his  trade. 

8o^  where  the  words  spoken  of  a  justice  of  the 
peace  were,  *^  I  have  been  often  with  Sir  John  fshafio 
for  juatiot,  but  could  never  get  any  thing  at  bis 

•  Savage  v.  Robery,  2  Salk.  694.  Savile  v.  Jardine,  2  H.  Bl. 
»i.  fi^aetv.^Welfo,  f«  Mod.  420.  Str.  llCd*  3  Salk.  326. 
Ld.  Ray.  6lO.     8  Mod.  271.    Cro.  Car.  417. 

t  Lord  Raymond,  1480.     Stanton  v.  Smitfi. 

±  2  Lev.  62. 
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hands  but  injuatice^^'  it  was  held  that^tl^e  woitfo 
were  actionable  without  colloquium^  and  that  the 
court  Would  intend  that  the  words  were  spoken  of 
him  as  a  justice,  an^  not  as  a  private  man  *. 

So,  where  the,  defendant  said  of  an  attorney, 
^^  He  is  a  compoon  barretor ;''  it  was  held  unne- 
ciessary  to  ayer  ths^t  the  words  were  spoken  of  the 
pjaintiff  in  his  profession,  for  the  court  would  intend 
it,  and  that  words  were  to  be  c^nstru^d  secim- 
dutif  conditionem  penonarum  of  whom  they  vere 
spoken. 

So,,  where  f  the  words  spoken  to  a  merchant 
were,  "  He  is  not  worth  a  groat,  he  is  ^100  worse 
than  nought/* 

So,  where  the  defendant  said  to. a  physiciaa^) 
'^\  Thou  art  a  drunken  fool  and  an  ass,  thou  wert 
never  a  scholar,  and  art  not  worthy  to  speak  to 
a  scholar.*'  The  words  were  held  actionable,  though 
no  communication  was  laid  of  the  plaintiff's  pro« 
fession. 

In  general,  where  facts  extrinsic  of  the  words 
ajfd  of  the  plaintiff^s  character  are  necessary  tofup- 
port  the  .  action,  the  plaintiff  must  aver  tbat  the 
publics^tion  was  tao^ade  in  reference  to  those  fects. 

The  declaration  §  sikad  that  the  plaintiff,  a  c^9^ 


* 


Cro.  Car.  15.  192*  459«    CrOt  J.  557*     VLen  9S0* 
+  Cro.  Cur.  265. 

±  Cro;  Car.  270. 

^ ■       • 

§  Drake  v.  Corderoy,  in  error,  Cro.  Car.  288, 


COLLOQUIUM    IN    GENERAL.  333 

Stable  of  D.,  was  sworb  before  the  justices  at^heir 
quarter  sessions  concerning  an  affray  made  by'  the 
defendant  upon  one  F.  and  that  the  defendant  then 
and  there  in  Ihe  said  court  and  in  the  presence  of 
the  justices,  said,  he  (innuendo  the  plaintiff)  is  for- 
sworn, and  it  was  held,  the  declaration  was  bad 
without  a  colloquium  of  the  oath  so  taken,  because 
it  was  necessary  for  the  declaration  to  shew  that  the 
words  intended  a  false  oath  in  a  court  of  record. 

The  declaration^  stated,  that  tbe  plaintiff  had  put 
in  an  answer  upon  oath  to  a  certain  bill  filed 
against  him  in  the  court  of  exchequer  by  the  defen- 
dant,  and  that  the  latter,  in  a  certain  discourse 
which  he  then  and  there  had  with  one  R.  W.,  .the 
plaintiff^s  servant,  said,  *^  I  have  no  doubt  you 
will  forswear  yourself,  as  well  as  your  master  (the 
plaintiff)  has  done,  before  you, '^  meaning  and  in- 
sinuating thereby  that  the  plaintiff  had  perjured 
himself  in  what  he  had  swCrn  in  his  aforesaid  an- 
swer to  the  said  bill  so  filed  against  him  as  afore- 
said.  ^ 

In 'another  count,,  the  words  spoken  by  the  de- 
fendant  to  the  said  R.  W.  the  plaintiff^s  servant 
were  laid  thus :  ^'  Your  ngp^ter  (meaning  the  plain- 
X\ff\  has  both  cheated  people  out  of  their  wages, 
and  forsworn  himself;'^  thereby  meaning  that  the 
said  plaintiff  had  pe^jcrred  himself  in  tl\ef  aforesaid 
answer,  so  put  in  by  him  to  the  bill  so  filed  against 

w 

•  Hawkes  V,  Hawkey,  S  East,  427. 
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him.  as  sforaiaid.  it  was  heM,  aftm*  v^dGret,  thtt 
iDOtb  diese  connu  were  bad,  oo  the  ground  thartber« 
was  do  eotkiqmuiii  laid  of  the  plaintiff's  tmswef  fo 
the  bill  in  cbfiteary,  and  that  it  did  tiot  appear  that 
the  words  were  spolcen  in  reUtion  to  thai  ansvrcf, 
and  that  w^tboot  tocb  an  averment  the  mnoende 

« 

was  udwarraiited. 

'  The  colioquium  ought  to  extend  to  the  wbok  of 
the  prefetory  matter  nec^eary  to  render  the  worib 
actionable.  The  plaintiff*  declared,  that  some  ^vil 
persons  unknown,  had  feloniously  shorn  the  sheq) 
ofC,  and  that  there  being  a  communicatioD  be- 
tween the  defendant  and  another,  concerning  Ihi 
Mhearing  of  those  sheep^  the  defendant  said,  ''^  I  do 
know  wbo  drd  shear  the  sheep;"  and  being  asked 
who  it  was,  he  replied,  that  it  was  the  piadiitif, 
innuendo  felonice,  and  Houghton,  and  Dodend^ 
Justices,  against  the  opinion  of  Croke,  J.  held, 
that  the  words  were  not  actionaUe,  since  the  cof- 
loquium  was  of  the  shearing  of  the  sheep  ortly;  dfid 
not  of  the  felony. 

Secondly,  with  respect  to  the  nature  and  ofi(!c 
of  the  innuendo.. 

An  innuendo  f  niay4>e  defined  to  6c  an  ave^ 

meni  which  explains  (he  defendant's  meaning  by^^' 

ferenee  to  antecedent  matter.    The  prrncipal  a*d 


♦  3  BqU.  63.     Helly  v.  Hender. 

t  2  S&lk.  513.      1  Ld.  Rtty.  ad6.      12  Mod.  139.     1  W51L' 
Saun.  243.  ^  ^  - 


important  rule  of  hm  lelatiof  to  tMhi  fspeem0[ 

• 

averment  is,  that  its  office  is  tncrefyMk>  explahi«  by 
pointing  out  the  defendant's  alluaion,  and  that  h 
can  in  no  case  be  allowed  to  introduce  nev^  nat* 
ter.  And  the  reason,  for  this  is  a  inoisit  subetantial 
one;  for  were  it  otherwise,  questions  of  law  and 
fiict  would  freeiuent! J  be  confounded  togetben  For. 
instance,  suppose  the  defendant  had  said,  *'  Yon 
are  forsworn/'  which  words  would  not  be  ac«> 
tionable,  unless  spoken  *  with  reference  to  a  judi^" 
eial  oath,  if  the  plaintiff  averred  by  way  of  inm»» 
endo,  and  without  reference  to  antecedent  matter, 
meaning  thereby  '^  that  he  the  said  plaintiff 
was  forsworn  in  a  court  of  recced,''  or  meaning 
thereby  ^^  that  he  the  said  plaintiff  was  peijured  ;*' 
the  arerment  would  involve  a  question  of  law, 
and  the  jury  would  have  to  decide  upon  evidence, 
whether  the  forswearing  did  in  law  amount  to 
perjury,  and  the  question  would  not  be  open  to 
the  court  upon  the  record;  and  besides  this,  that 
clearness  and  precision  would  be  wanting  which  i& 
essential  to  a  legal  and  technical  statement  of  thie 
case. 

In  the  King  v.  Home  f,  Pe  Grey,  C.  J.  ob- 
served, ^'  In  the  ease  of  a  libel,  which  does  not 
in  itself  contain  the  crime  without  some  extrinsic 
aid,  it  is  necessary  that  it  should  be  put  upon  the 

♦  Holt  V.  Schol€field,-6  T.  R.  691. 
t  8  Cowp.  683. 


recwd  kf  way  of  mtrodactiao,  if  it  ii  new  tnit^ 
ter,  or  by  way  of  iD»uendo  if  it  is  only  matter  gf 
explaoatioQ.  For  an  inntieodo  tq«an»  no  lopre 
tkan  the  words  '^  id  €sl/'  ^^  $cUicet^^^  or  ^^  meao* 
ing/^  or  ^^  aforesaid/'  as  explanatory  of  ^subj^t 
matter  sufficiently  expressed  before,  assucb^aooa, 
meaning  the  defendant,  or  such  a  subject,  ipean- 
iDg  the  subject  in  question/^ 

An  tnnuendo;  therefore,  cannot  extend  the  §en«e 
of  the  words  beyond  iheir  own,  meawng,  unksfi 
something  is  put  upon  the  record  for  it  to  explain. 

As,  in  an -action  opon  the  case  against  amaa, 
for  saying  of  another  *,  '^  He  has  t^unH  my  baro ;'' 
the  plaintiff  cannot  there,  by  way  of  innuesdo, 
say,  meaning,  ^^  bis  ba^n  full  of  cora,"  because 
that  is  not  an  explanatioa  t>f  what-  was  .said  be^ 
fore,  but  an  addition  %o  it.  i 

«  But  if,  in  the  introdoictioJd,  iti'had  beea/syeried 
that  the  dtfendant  had  a  baiti  full  of  coi;q,  and  that 
in  a  discocme  about  that  barn,  die  •defendant  M 
apoken  tile  words  charged  in  the  ii9Glasatit]n«efltii^ 
piaintiff,  ah^iaiiaeiidaofata.  being.  the;bar|^/iji|(|if 
corn  would  have  been  good ;  for,,  bj  o4upliii94^ 
innuendo  in  the  libel  with  the  intndmetfi^  W^ 
ment,  "  his  barn  full  of  com/^  it  w^uld  bsve^M^ 
the  sense  complete.  ,  .  .  <•  niq  {hi' 

If  the  innuendo  materially  enlarge  tbe.'Mil3a  of 

*"  Barhsm's  cafe^  4  Co*         ^       ,  ^ 


the*  woftl^,  it  wifl' vitiate  tke  declaratid»  ew4n  i^r 

'"^he  plain tfff*^  ki  the  first  ootuit,  I»id  these 
wdrdir  as  spoken  bf  the  defefictent,  <'  John  Holt 
(flfteaoitig  the  {>laintiff)  has  (brswom  biniself,  (mean- 
\wg  that  the  ^atntiff  had  eommitted  wtlfiil  and  cor- 
rupt perjttfy .)  After  a  general  verdict  for  the  plain-" 
tiff  with  enthre  damages,  jiidgmentwas  arrested,  on 
the  grMitid  that  the  vrords  in  the  fimt  count  were 
not  if)  thefliseives  actionable,  and  that  the  count 
contained  no  coUoquium  or  averment  of  the 
wot^s  having  been  spoken  of  a  forswearing  in  a 
court- of  j notice,  and  that  the  tntauendo  could  not 
eiitend  their  meaning. 

>  In 'the  case  of  the  King  v.  Alderton  f,  the  al* 
kged  libel  Was  contained  in  an  advertisement,  re- 
citing certain  orders  made  for  collecting  money, 
<Mi  aecount  of  the  distemper  among  the  horned 
cattle,  advertised  by  the  clerk  of  the  peace  for  the 
^eounty'^of'Soflfoib;  .and  it  charged,  that  by  these 
otdem  ^die  iKmey  collected  had  been  improperly 
itfpplieA.  The  isfovmation  stated  this  to  be  a  libeP 
upon  "the  J^istiees  of  Sufiblk.  In  the  body  of  the 
¥lbfA  le  waB'OOt  aaid,  ''  by  the  ofder  of  the  jus- 
Meea,^  oofv«did  the  information ^  in  the  introduc- 
tory part  say  that  it  was  a  libel  of  and  concerning 
the  Juatioed  of  ^ufiblk%    But  when  the  informa- 

*  Holt  V.  Schol«lteld;  «T.  R.  691.      * 
t  Say.  R.  9S0. 
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tioD  came  to  atate  aay  of  the  orders  iu  the  adver- 
tisement, it  added  this  innuendo,  ^*  meaning  ao 
order  of  the  Justices  of  peace  for  the  county  of  Suf- 
folk ;^^  but  these  innuendos  could  not  supply  the 
want  of  an  averment  in  the  introductory  part,  of 
its  having  been  written  ^^  of  and  concerniDg  the 
Justices/^  because  they  were  not  explanatory  of, 
but  in  addition  to  the  former  matter.  And  the  court 
were  of  opinion  that  the  information  having  omit- 
ted the  words  ^^  of  and  concerning  the  justices ^Mn 
the  introductory  part,  such  omission  was  fatal,  and 
judgment  was  accordingly  arretted. 

(n  the  case  of  Hawkes  v.  Hawkey*,  before  re- 
ferred to,  it  was  decided  that  where  the  iDtroduc- 
tory  matter  has  been  properly  stated,  it  is  neces- 
sary to  connect  the  whole  publication  with  it,  by 
means  of  a  general  averment  that  it  related  to  such 
previous  matter,  and  that  it  was  not  sufficient  to  do 
it  by  means  of  an  innuendo  only. 

Upon  motion  in  arrest  of  judgoieot,  Loid  £!• 
}enboroughj  C.  J.  was  of  opinion,  that  it  migbtbe 
collected  from  what  Lord  C.  J*  De  Grey  said  io 
^arham's  case  *f ,  that  he  conceived  a|i  introduc- 
tory averment  that  the  ddendant  had  a  barn  full  of 
corn,  and  also  an  averment  that  the  defendant 
spoke  the  words  in  a  discourse  concerning  that 
barn,  necessary  to  warrant  the  innuendo  ''  ^) 
barn  full  of  corn/'     His  Lordship  added,  "If^ 

« 

♦  8  Ea«t,  427.  t  4  Qk 
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broad  rule  has  been  laid  down  as  to  the  mode  of 
declariiify  in  this  species  of  af;tioD,..>vhether  pro*, 
perly  laid  down  or  not,  in  the  first  jnstance,  it  19 
better  to  ab^de  by  it,  than  tq.fitteippt  ma|^;n^  p.icft 
distinctioiis.  ,  The  only  peculia;;ity  .ii|  this  casp 
wfiich  is  relied  upoDj.  as  distinguishing  it  Jrpj»  the 
current  of-authoijities,  .is,x  the  .prelinajn^ry  matter 
averred,  respecting^  the  fact  of  the  plaintiff,  having; 
put  jn'his  answer  to  the  bill  filed  in  the  exche* 
quer;  and.  the  question  is,  whether  the  iimuendQ 
alone  will  refer  the  words  spoken  to  such  introduce 
tory  matter  so  as  to  make  it  neucessary  for  the,pla]n- 

'iiT  '•••*'■■'-  I  •'•  ■  j'.'vT  '>'^-'  •  \  ^^  1^  •'  '"; 

tjff  to  prove  any  thing  which  he  must  have  proved 
haq  a  colloquium  been  laid ;  jh^eqase  of  Savitge.  v. 
Robery  seems  to  shew  that  it  will  not."  .     . 


In  many  instances,  however*  an  inoueado  will 

not  vitiate  tqe  proceeding^)  though  n^w  matter  be 

^  i»  I,' »/  '^  .•_»'*.».'*  '  '  *  * 

introduced. 

As,  where  the  matter  is  supertluou^.  and  the 

111    ,   ?ir.     »  V-       —    ;  ^      '.',        •  .'  ,      .    » 

cause  of  action  complete  without  it.  ,  .-    .. 

^  Toe  ^plaintiff  alleged  fythal^  the  d^<^fi[lant  adr 

dressed  ttese  words  to  him,,"  Thou  irjt.a  rogue 

and  a  rascal,  and  hast  killed  thy  wife:"  iqni^epdo 

fill       \*{i    iihi  ,  I'..-  .'•^      f    '<^         ^,  ^~,  »  i- 

fme  Elizabeth,  late, wife  of  the  plaiqjt^^.  And  the 
piaintllff  nad  judgment,  though  the  declaration 
contained  no  prefatory  averment  thitt  the  wife  viras 

dead. 

.;  *  .1 

♦  Cowp.  6SO.         t  Wilncr  v.  Hold,  Cro.  Car.  489.,  ' 

z  2 


laSbalmet,  v.  Forster  and  wife*,  tbe  declare^, 
tion  stated  that  the  wife  of  the  defendant  spake  of 
tlie  foresaid  plaintiff  to  Ann  Rochester  the  plain- 
irff's  mother  these  words:  "  Where  is  that  lying 
tfiiiefe,  thy  son  (ninuendo  the  plaintiff)^  he  hath 
murdered  my  aunt  (ignuendo  ope  Dorothy  Stoke, 
fhe  defendant's  aunt),  and  I  wilt  prove  it."  After 
rcrdrct  for  the  plaintiff,  though  a  motion  was 
made  in  arrest  of  judgment  upon,  another  groundj 
no  bbiection  was  taken  to  the  innuendo  of  tbe 
pfamti^^^s  auntl 
*!lx),  where  the  words  were  laid  f ,  "  Thou 


robbed  the  church  (innuendo  the  church  of  St. 
Alpnage),  no  objection  w^  taken. 


p  In  Craft  y.  Boitei.  the  words,  as  laid  in  the 
dectaration^  wefre,^^  He  (meaning  the  plaintiff) 
liath  Stolen  two  ^hundred  pounqs  worth  ofplat^. 
6\!t  jO^  VTadfhaiijL  College,**  (meaning  a  college 
calfe^  Wadfiam  Coilege,  in  the  university  of  Ox- 
ford}^  though  the  declaration  contained  no  previous 
aVernaent  of  Wadham  College,  in  the  university  of 
Oxtbro.  it  IS  Suggested  by  tlie  learned  editor  ot 
Saunders's  Reports,  that  the  innuendo  is  on  suck 
ac^ 

to' . 

bably  sucli  a  declaration  would,  oe^ held,  ffood 
genei:al  deinurrer  or  after  verdict,  since  the  gist  of 

3t>,f»  Crp.  J.  153.     1  V]Q..AMl^;  ^  .^   »  '""^ 

t  I  Will.  SaoB.  «43.  ,    ,         ■  I  x  ^'i* 


•  V  ^  '••*yf*«*S«5f*»«  ^.*v' 


iifytftirNr  MI 

tBe  action  ia  the  charge  of  steaHne  from  Wadham 
College,  which  is  entirely  unconnected  with  tbt 
situation^ of  the  college  in  the  university  of  Oxfoxdi 
so  that  the  Innuendo  might  be  ei^unged  without 
affectine  the  cause  of  action. 
*  In  Roberts  v.  Cambden^,  the  defendant  said, 
/^  tie  {[ineaning  the  plaintiff)  is  under  a  charge  of 
a  prosecution  for  perjury.  G.  W.  had  the  attorney- 
general  s  directions  to  prosecute  f^  and  an  tnQuen* 
do  that  the  atlofney-generarfb'r  Ithe  county  pala* 
tine,  of  Chester  was  meant,  was  rejectecf  as^'sjar* 

An   innuendo,  when  repugnant  or  insensible. 

m^y  be  rejected  t*        ^"^   '  «         -^    \     » 

The  record  of  Nisi  rnui  Stated,  that  the  said 

william'^'spoke  of  the  said  Jameii  these  scandalouis^ 
H^brds  followine:  ^  He  (innuendo  the  %^v^Wiuium\ 
is  a  thief/'  where  the  innuendp  anbu(d,ha3z;ejbeeD 
Of  Jaines.  After  a  verdict  tor.  the  plainfiBTf  Jt  vaa 
field  that  he  was  entitled  to  hisjudgitientt  smce 
tBe  innuendo  wfts  vdid,  and  an  apparepjK  inispri^. 
Hon.  .^1    «      I        o 

it  does  not,  in  any  case,  aeenn  i^ecessary  that 
tne  innuendo  should  m  terms  state  the  legal  infer- 
ence  which  is  to  be  drawn  from  the  publicatioD.  as. 
connected'  with  the  facts  stated,  its  omce  seems 
more  prop^riy  confined  to  mere  reference  of  the' 
defendant's  meaning  to  previous  malttir;'^ud^'Hil- 
deed,  such  an  averment  w/bbid  be  iiifipiroiMft*;  ^hk6e 
the  actionable  nature  of  the  charge  is  a  'matter  6f 

*  9  E,  S3.  t  Cro.  Cmr.  51S. 
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»  «     «       ■  • 


law,  which  the  court  will  collect  ffont  the  fects, 
if  they  warrant  such  a  conclusion ;  and  if  they  do 
not,  no  innuendo  of  their  legal  eflfect  will  avail  to 
render  them  actionable.  * 

"■  Thus,  where,  from  thfe  circumstances,  it  appears 
upon  the  whole  that  the  defendant  intended  to  im- 
pute  a  charge  of  wilful  murder,  it  is  unnecessary 
for  the  plaintiff  to  assert,  by  way  of  innuendo, 
tnat  tlie  defendant  meant  to  impute  the  very  crime 
<5f  murder.   ^  '  >       .:      > 

''  In  p€ake  v.  Oldham'*,  in  error,  the  jjlaintiffs 
declared/ that  upon  a  colloquium  concerning  the 
death  of  one  Daniel  Dolly,  the  d^efendan.t  3gid,to 
tffe  plaintiff,  "  Vou  are  a  bad  man,  and  I  am  tho- 
roughly convinced  that,  you  are  guilty  (meaning 
guiHy  of  the  death  of  the  ^aid  Dolly),  and  rather 
tiian  trhat  yoii  should  want  a  hangman,  I'  will  bang 
you.'"- 

^  Aner  a  gfeiieral  vferdict  with  damages,  thediefen- 
dant  fiironght  i  writ  of  error.  .  Judgment,  however, 
v^Bs  affirmed,  though  the  cpunt  alluded  to  con-? 
tallied  tto'express  allegation,  by  way  of  innuendo 
or  otherwise,  that  the  defendant  intended  to  (;baj^« 
tffe^plafrftlflf;  <vith  the  crime  of  murden  '  "'  * 
*  And  though  in  the  dbove  case  special  (|amage 
was  laid,  it  appeal's '  that  the  cour^t  held  the  words 
to  be  in  themselves  actionable:  and  |^ord  Mans- 
field observed,  "  These  words  plainly  shew  what 
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species  of  death  the  defendant  meant,  andthere- 
fore  manifestly  in  themselres  Import  a  charge  of 
murder/*  On  the  contrary,  if  the  plaintiff  under- 
takes to  explain  the  import  of  the  words,,  by  spe- 
cifying the  particular  imputation  intended  by  the 
defendant,  such  explanation  will  not  vitiate  the 
declaration,  provided  such  au  iittention  can  be  col- 
lected from  the  circumstances.  Thus,  in  the  case 
last  alluded  to,  where  a  colloquium  was  laid  con- 
cerning the  death  of  Daniel  Dolly,  the  plaintiff,  in 
his  fifth  count,  laid  the  words,  **  You  are  guilty,^* 
(ioBuendo  of  the  murder  of  D;  D.)  And  the  count 
was  beld  good  aftfer  verdJct,  though  the  coltoquiurh 
was  of  tbe  death  only,  and  the  innuendo  of  the 
murder  •• 

Atk  innuendo  fin  on^  count  may  be  supported 
by  a  colloquium  in  a  previous  one.  ,  InTindallv. 
Moore  f,  the  words  laid  in  the  first  count  were, 
"  That  rogue  Joe  Tindali  (meaning  the  pfaintiff) 
set  the  bouse  on  fire,*^  (meaning  the  summer- 
house  th$t  walieiburnt  in  the  occupation  of  one  Mr. 
Cotton.  In  the  6fth  count  the  words  were,  **  Joe 
Tindall  (iheaning  the  plaintiff)  set  the  house  on 
fire/^  (meMing  the  same  house.)  It  was  mdved^ 
io  arrest  of  judgment,  that  the  words  in  the  last 
count  were  not  actionable,  for  that  every  count  in 
a  declaratioi^  id  a  substantive  count,  and  that  the' 

*  See  also  WooLndth  v.  Meadows,  5  East,  463,  and  Dam^ 
MorrisoD  v.  Cade.  Cro.  J.  162.' 
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innuendo  (meaning  the.  ui&e  •house)  ciwld  not 
relate  to  the  summer-bouse  mentioned  in  the  fint 
set  qf  words.  Fipt  by  the  court,  -although  the  hst 
set  of  words  be  not  of  themselves  actionable,  jet 
they  shall  have  relation  to 'the  former  set. 

from  these  dectsicms  it  appears,  that  both  the 
coUoquinm  and  innuendo  are  averments^  whose^- 
fiee  it  .is  to  connect  the  defendaoi'a  pubiieatioii 
with  the  preiatory  matter. 

That  the  first  is  a  general  averment,  coBsect- 
ing  the  whole  of  the  publication  with  the -pre- 
vious statement  x;  the  latter  a  subordinate >averiDeDC. 
connecting  particular  parts  of  the  publication  with. 
what  has  gone  before^  in  order  to  elucidate  the 
defendant's  meaning  more  fully. 

That  the  want  of  the  colloquium  cannot  be  sap- 
plied  by  an  innuendo. 

That  the  office  of  the  innueiido'  ia-caiifined-toa 
simple  explanation  of  the  defendant's  meaning  by 
reference  to  previous  matter.  That  when  it  ex* 
ceeds  such  limits  in  a  mtUerial  painty  it  will  vi« 
tiate  the  declaration  or  indictment ;  if  in  an  tmma- 
ierial  one,  the  fault  will  be  cured  by  verdict,  and 
would  probably  be  overlooked  on  a  general  de* 
murrer. 

It  would  not  be  easy,  or  perhaps  possible,  to 
point  out*a  more  clear  and  convenient  process  for 
technically  stating  a  case  upon  the  record  than 
this,  which  has  with  great  wisdom  been  adopted 
by  the  law  from  very  early  times ;  it  coipliines  siin^ 
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piicity  with  precision,  separating  the  law  from  the 
fact,  and  exhibiting  a  statement  of  the  cause  of  ac- 
tion opon  the  iace  of  the  reconl,  plain  and  distinct 
in  all  its  parts* 

It  is  true,  that  in  some  instances  justice  may  be 
defeated,  from  a  want  of  attention  to4he  maxims 
wlucfa  regulate  this  technical  kind  bf  statement ; 
but  it  is  equally  true  that  this  cannot  happen 
without  a  faulty  inattention  to  a  few  very  plain  and 
rational  rules^^flVthat  the  fiiilure  might  liave  been 
prt^rented  by  4he,  exertion  of*  a  little  prudeDoe, 
aided  by  a  very  small  stock  of  legal  knowledge ; 
and  that,  on  the  other  hand,  the  general  advan- 
tages in  point  of  perspicuity  and  legal  precision/ 
which  result  from  an  adherence  to  these  prescrip  ^^ 
tiow,  are  too  great  to  be  placed  in  competition  with 
any  individual  inconvenience  arising^from  an»  igno-. 
ranoe  or  miscoBceptioQ  of  them. 
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Of  Averments  in  General. 

IN  what  caseis  it  may  be  necessary  to  state  prefa- 
tory  circumstances,  to  be  afterwards  connected 
with  the  puMication  by  means  ^^  colloquium 
and  innuendos,  is  of  coui'se  a  matter  in  which  the 
pleader  must  exercise  his  discretion  in  the  parti- 
cular  instance  before  him ;  the  only  general  rule 
that  can  be  laid  down  is,  that  sux:h  circumstances 
muist  be  introduced  upon  the  record,'  as  will  ena- 
ble the  court  to  decide  upon  the  actionable  quality 
of  the  publication,  and  the  jury  to  find  the  facts 
which  are  connected  with  it 

Where,  from  the  ambiguity  of  the  terms  in  which 
a  libel  is  expressed,  it  is  doubtful  who  was  meant, 
it  is  the  proper  office  of  the  innuendo  to  render 
the  allusion  clear;  as*,  where l>ut  one  or  two  let- 
ters of  the  name  are  expressed,  or  the  plaintiff  is 
libelled  under  a  fictitious  or  borrowed  name,  ot 
where  the  libel  is  couched  under  a  fable  or  alle- 
gory, whose  tendency  and  meaning  it  is  necessary 
to  explain  with  precision.     Thus,  in  the  case  of 

*  Haw.  P.  C.  c.  73.  I.  6. 


^V ^\}ip  ^i^S^9od  V.  Curl*,  t|»e.  p^^^li^  w^as, 
receiver  of  the  court  of  wards,  and  the  worcilfi.  Vfer% 
laid  ip  th^  d!^cUratip];i«.witb  ^a^jx^nuendq,  as,f9l- 
lows :  ''  Mr.  Deceiver  (m^a^^iig  the^  plaintiff)  l^i^thj 
deceived   the   kipg/^    It  was  assigned  fpr.  erforc^ 
that  the   innuendo  could  not  be  supported,  but 
tb^^  court  he)d  that  it  was  well  applied. 
.  ^o,  in  an  information  against,  Clerk  ti  fyf  .P^bfT 
lishing  a  libel  in  ^'  Mist^s  Journal/'  at  was  sh^^A; 
bj .proper .^vermepts  and  innuendos,  that  in  a  fffir- 
tepded  piece  of  Persian  hijsfory  tb^,  king  an.i^  ^. 
vera|  other  qiembers  of  the  royal  family  hat|  tbf^f^? 
libelled,  and  that  the  king  was  represented  un^^i^ 
the  name  of  M^ewats,.  the  Queea  under  that  of 
SultW9,,  aud  that  the  x^haracter  of  the  young  Sopht 
w^  i^teiMJpd  for  the  Pretender* 

In  JB^xter^s  cas^;(,  it  was  shewn  that  by  the;, 
word  Bishops,  the  Bishops  of  England  §  were  meant) 
loL^the  King  y,  FmnkUn,  that  by  *'.  ministers,^^ 
were  meant  th^  n^jnisters  of  the  King  of  £ngland|.{> 

In  an.  action  for  chaining  the  plaintiff  with  hav«* ' 
ing  sa^id,  that  he  could  see.  no  probability  of  the  i 
war'a  ending  with  France  until  the  little  gentleman  i 
on  the  other  side,  of  the  witter  (innuendo  tbe  Prinea  ^ 
of  Walea)  was  restored  to  his  rights.  Tbe  court  > 

*  Cro.  J.  557.     3  Rolls  Rep.  148. 

t  Barnard,  K.  B.  304.    Dig.  L.  L.  94. 

X  3  Mod.  eg.        . 

li^Bac.  Ab.  454.    .  f 

t)  11  Mod.  99*  »  ./    ;    '        1 
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held,  tiiat  this  was  certain  enough 'eves  wltfarat 
ao  innuendo.  "•- 

In  Tucthin's  case*,  the  introductory  part  of  th^ 
*  information  stated,  that  the  libel  was  writtien  cob^ 
perninj(  the  royal  navy  of  this  kingdom,  Md  the 
government  of  the  said  navy.  One  part  of  the  lib^ 
was,  ^^ne  mismanagements  of  the  navy  (innuendii 
the;  royal  navy  of  this  kingdom)  have  been  a  greattflf 
tax  upon  the  merchants  than  the  duties  raised  by 
parl^ment/^  And  it  was  held ^  that  />  the  vMyffi 
was  well  connected,  by  means  of  the-  innilend<^ 
with  Lht  royal  navy  mentioned  in  the  iotrddoctory^ 
part..  '    .-  .  --•;.-*•.:  :^\ 

la  the  Ring  v.  Mathews  t«  ^ihe  jnEbrai^tjpp: 
in  i\ie  introductory  part  charged  >fae  libel  .ta:baf% 
b^en  ^written  /^  Of  and  concerning:  thfr  j^t^qdef^ 
aiid  concerning  hi^  right  to  th^  crown  of  Qre^ 
Britain/'  ..-   -    !;f.s 

.,Tb^  ^ivords  of  the  libel  were,  y  From  the  solejn- 
i^jty  of  t^e  phevalier's  birth,  andifiierpditaryrigl^ 
be  any  r^conia^n|[|^tion,  be  has  that  to  pl^acl^ii)  l|i|| 
farvour.'^  ^  J^^d  it  was  held,  that  the  inji)uendo%i9w^ 
the^l)ody,(t^f,f^e  libeU  f  xplai^ing  the  words  {to  ivmn* 
t)ijf  Pretender,  ,anjd  ^h^s  hereditary  right  Jto  -  A§t 
cxffy^n  of  Gtreat  Bri^n,  w^e^  when  congectecl  witbe 
t|e,  previous  ^enpenls,  suffici^f^^o  vei^jfj^  Ifatf  t 
^''ge._  :j:_   ;.^_.   ^c^v_       :.     -,    .        ,,.cne 

•  6  St  T.  59s.    3  Amu  1704. 

t  9  SU  T.  R.  69%.  c .  .   w.;"  • 
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H^  Die  King  t.  Home  *,  the  libel,  te?  itated  iii 
the  ioformatiou,  was  averred  to  be  of  and  concern^ 
k)^  iiu^SQicI  Ma^ty^t  gove^nent;  anfd  the  em- 
ploy meat  of  his  troops.  The  libel,  as  set  forth  id  tM 
S^fonqation,  advertised  aSQbscriptkm  for  'MbereHef 
if  the  widows,. orphans,  aad  aged  parents  of  our  be^^ 
ktv<^d  American  fellow-subjects,  who,  faithfu>  ttf 
^  elvracter  of  Engliabmeo,  aad  preferring  deafli 
tfir  daveryf  were,  fer  that  reason  odly^  inlioaaaaly 
tti^ffkred  by  the  King's  (mesfBiog  tiis  said  Majest 
^^)'^troops.  at  or  near  Lexington  and  Coticmdi 
4cc;  in  the  proyiace  of  MasaacbuseW  ^  The  de^^ 
fendant  having  been  found  guilty,  objected,  in  aiP? 
rist'ofjiM^eat,  that  there  was^no  averoieiit  as  to 
di^  ^tate  of  the  Itfdssachusits  colony  at  that  timer,' 
or  that  the  Kitig  had  sent  any  troops  thei^,  or  that 
the^AipIoymientcf'th^ 'troops  was^by  the  KingV 
authority. 

'Lofd  C:  S.  f)k  Grfey;  ill  giving  jbdgmint,  6b- 
tklv^i  ^^  The  W6rd8  in  the  present  case  are,  thkt^ 
th0i  defendant,  of  and'  concerning  the  king^s  go- 
vernment and  the  employment  of  his  troops,  'said,^ 
*l4iM  iniibcent  subjects  bad  be^i  inhuUinly  biuV-^ 
deMi  by  the  king^sl  troops,  for  preferring  death  %' 
slavery/  Do  these  words  import,  in  their  batii-^ 
rM  and  obvious  sense,  that  the  king's  troops  were^ 
employed  by  the  act  of  government  inhumanly  ^^ 
murder  the  king's  innocent  subjects?    There  can 


he  no  doubt  but  that  the  king's  goveWin%ttt  c6m- 
prehends  all  the  executive  power  botli  divfl  anH 
inilit^ty,  that  he  empYoys  all  the  natfonat  force,  arid 
that  his  trobps  are  the  instruments  with  whTeh  part 
ef  the  executive  government  is  to  be  carried  do. 
The  iottroductory  part  of* this  infdrmatidn  charges 
that  the  subject  of  the  writing  in  the  pr^ent  case 
was^  *  the  troops  attd  the  king's  troops,  aiid  the 
basineas  they  had  done'. 

^'  ^^  It  has  been  truly  said,  that  the  kihg^s  troops 
may,  Kke  other  men,  act  as  individuals,  b6t  th^ 
can  be  employed  as  troops  by  the  iact  of  govei'iimeift 
oaly.  If  the  averment,  therefore,  an^ocint'tb  this, 
that  in  the  discourse  which  was  beid,  the  words 
were  said  *  of  ahd  concerning  the  king's  govem- 
mdnt,'  the  natural  import  appears:  to  -tis  to  he  this : 
^  I  am  speaking  of  the  khig's  adminidtritioh,  bFhk 
government  relative  to  his  troops,  and  I  say,  that 
•obr  feHow-subjects,  faithful  to  tfte^characte^  of 
Englishmen,  ahd  preferritag  death  td  slavery,  wer^, 
for  that  reas6ti  only,  inhumanly  murdered  \if  the 
.kin^g's  order,  or  the  orders  of  his  officers/  'The 
motive  impniied  tends  td  aggravate  fhe'inhnolSHIty 
of  the  act,  and  consequently  of  the  fmputatioh 
itself,  because  it  arraigns  the  govdAimeiit  of  •a 
breach  of  public  tVflsf,  in  emplo3nnfg  the  metins  of 
the  ddence  of  the  sUbj^sct  in  Che  destrdctidA  of  the 
ilvieaof  those  who.  ar#  feithftil  and  jnkrbtMMt.-' 
*^  As  to  any  other  circumstances  not  stated  in 
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the  informttioD,  if  thoac  wkieh  am  stated,  4o  of 
themselves  coDstitute  an  offiefice,  the  teat  supposed 
by  the  defendant,  wfaotker  true  or  false,  would 
have  been  only  natter  of  ag^avation,  and  not  any 
ingredient  essential  to  the  constitution  of  the  crime, 
and  therefore  not  necessary  to  be  averred  on  the  re* 
cord,^' 

With  resfect  to  wMds.  published  in  a  foreign 
language,  and  phrases  or  terms  whose  use  is  con* 
fined  to  a  particular  district  or  dies  of  people, 
and  not  generally  understood,  it  has,  as  already 

observed,  been .  said,  that  no  averment  as  to  their 

« 

meaning  is  necessary  *.  This  doctrine  seems  never** 
tbeleas  a  little,  extradirdinary,  siato,  .without  such 
an  e&planation,  the  qiuestion  of  law  does  not  ap- 
pear open  upon  the  recorfif-  Suppose,  for  instance, 
an  action  brought  for  calling  the  plaintiff  Ido- 
ner  ^,  without  any  averment  of  the  meaning  of  the 
term,  and  that  the  defendant  demurred ;  since  an 
acquaintance  with  the  Welch  tongue  forms  no  part 
of  legal  eduGBtioQ  or  practice,  the  judges  might  be 
placed  in  a  atrange.  situation  if  bound  to  give  their 
judgment  upon  the.  legal  meaning  of  the  words ; 
but  an  averment,  as  to  the  meaning,  would  pre- 
elude  all  doubt,  since^  by  his  demurrer,  the  defen-* 
dant  would  allow  that  the  meaivng  of  the  word 

*  See  I  Will.  Saaud.  d.  949. 

t  Hob.  196.  1  RolL  Ab.  S6.  Zenobio  v.  Axtell,  6T.  R.  l69. 

X  In  Welch  signifying  p^rjiiied* 
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was  perfwei  (xfonw&m^  as  alleged  ini  the  declara- 
tion, aod  jtM^iflient  would  be  giren  aceonfiagly*^ 

If  the  plaintiff  ondertake  to  translate,  and  render 
a  foreign  word  of  an  actionable  sansa,  by  an  E«g- 
liah  one  whose  meaning  is  not  actionable,  the  de- 
claration will  be  defective  *• 

In  the  case  of  Ross  v.  Lawrence,  the  plaiDtiff 
averred  that  the  word  Idaner  in  Welch  signified 
forsworn,  though  in  fact  it  meant  perjured;  and 
after  a  verdict  for  the  plaintiff,  judgment  «vas  ar- 
rested. 

After  these  observations  upon  the  general  na- 
ture of  these  averments,  it  may  be  proper  to  sub- 
join a  few  vemarks  upon  their  application  to  the 
different  classes  of  actionable  words  which.  faaTe 
been  above  enumerated. 

It  has  been 'observed,  that  it  is  in  no  case  nex^ei- 
sary  to  introduce  upon  the  record  any  collateral  cir- 
cumstance, connected  with  the  imputation,  wfaicb 
is  assumed  by  the  defendant's  words.  Thus,  in  de- 
claring for  the  words,  *<  I  will  call  him  jnquestica 
for  poisoning  my  aunt,'*  there  needs  no  averoMt 
that  the  aunt  watt  poisoned  t- 

Formerly,  indeed,  a  very  considerable  degree  of 
precision  was  required  in  pleading,  when  the  woidi 
imputing  the  eommission  of  a  crime^  related  to-aojr 
extrinsic  facts.  "  Thus,  in  declaring  for  the  words, 

*  Sty.  236.    JAqtiB  v.Lawreace. 
t  Cro.  Eliz.  569.  823.         -- 


"  Whowever  h€  ii^  4bat  is  th«  £silie»t  ihief  asd 
tl^  slroiigeU  ill  tbe  c^uoty  of  Salop,  wbataoeverlie 
bath  stoleon)  oi  {whatsoever  h(8«bath  dooe  *,  Thomas 
HaaelM^ood  ia^alKr  tbaa  lie/^  it  was  held  nj^^iBsfi^y 
to  aver  tbat  tbcfe  were  felooa  in  tbe  county  of. Sa- 
lop. But  tbis  resolutti>D  is  to  be  attributed  to  the 
anxiety  of  tbe  courts  to  discourage  sucb  actions  ; 
it  seems  prelty  clear  that  at  the  present  day  no 
auchiivennent. would  be  deemed  necessary* 

It  should  be  sufficient  toavei*  that  tha  defendant, 
intending  to  charge  the  plaintiff  with  felony,  «poke 
the  words ;  and  in  setting  tbeoa  out,  to  add  an  in- 
nuendo to  the  same  efTect,  in  whicb  case  a  ver- 
dict^or  the  plaintiff  would  be. conceive  as  to  tbe 
ckfendani's  meaning  and  intenticm.. 

The  introduction  of  useless  averments  is  in.  all 
caaes  ofa^ctionaUe,  inannuch  as  it  .encumbers  the 
plaiatiff^s  case  upon  the  trial  with  unnecessary 
proof,  and  in  aone  instances  the  auperfiuity  may 
proffes&^l  to  the  declaration. 

.«  Joiiiecase  of^Snag  V*  Geeff  where  itappeared 
lifMMirlhe.MCMd  that  the  person,  with  whose  mur« 
der  tbe  plaintiff  bad  been  charged  by  the  defen- 

..diM^t^*  WIS.  still  alive ;  it  was  hfkl  that  no  action  was 

.^aMintawd>le. 

V     So,   in  cases  where  a  fisloay  is  oharged,  it  is 

*  Shepp.  Ac.  969. 

t  4  Rep.  16.     ]  Yiu.  Ab.  409.  pi  4. 
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unnecessary  to  make  any  averment,  introducing 
any  circumstances  relating  to  a  felony  actually 
committed ;  so,  with  respect  to  imputations  of 
forgery  or  perjury,  where  the  meaning  can  be  col- 
lected from  the  defendant's  own  words,  no  aver- 
ment ought  to  be  made  as  to  the  existence  of  any 
circumstance  to  which  the  defendant  might  by 
possibility  allude,  since  it  has  been  long  settled  that 
their  existence  is  perfectly  immaterial  to  the  main- 
tenance of  the  action  *.     . 

But  in  case  of  a  charge  of  forswearing,  unless 
from  the  accompanying  words,  it  is  clear  that  a 
judicial  forswearing  was  meant,  the  plaintiff  must 
shew  upon  the  record  that  the  defendant  alluded  to 
some  particular  forswearing  which  amounted  to 
perjury.  Thus,  in  ol  declaration  for  saying,  '*  t^*?* 
being  forsworn,  compounded  the  prosecution/^  No 
introduction  of  extrinsic  facts  is  necessary,  since 
an  indictable  forsweariag  must  have  been  meant; 
but  in  declaring  for  the  words  J,  "  He  has  for- 
sworn himself  in  Leake  Co.urt,'^  it  is  necessary  to 
shew  that  Leake  Court  was  one  in  which  the  of- 
fence of  perjury  could  have  been  committed. 

Where,  from  the  context,  the  import  of  the  words 
is  doubtful,  it  is  adviseable  to  insert  those  only 
which  certainly  are  actionable,  in  order  to  avoid 

♦  Vid.  supra,  85. 
t  Cro.  EHz.  609. 
X  1  Roll.  Ab.  39.  pi.  7.     6  Bac.  Ab.  20?. 
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all  dOiubt  upon  the  recordf  which  may  be  taken 
advantage  of  by  demurrer,  or  by  motion  in  arrest 
of  judginent,  or  by  writ  of  error. 

Thus,  in  an  action  brought  for  the  words*,  "Mr. 
Brittridge  is  a  perjured  old  knave,  and  that  is  to  be 
proved  by  a  stake  parting  the  land  of  H.  Martin 
and  Mr.  Wright.''*  After  a  verdict  for  the  plaintiff, 
the  defendant  succeeded  on  a  motion  for  arresting 
the  judgment ;  for  though  it  was  held  by  the  court 
that  the  words  in  italics  were  actionable,  they  were 
of  opinion  that  their  force  was  explained  away  by 
the  latter,  which  shewed  that  no  judicial  peijury 
was.  mentioned  ;  so  that  had  the  latter  words  been 
omitted,  the  plaintiff  would  have  retained  his  ver- 
dict. 

In  the  description  of  the  special  character  in 
which  the  plaintiff  sues,  some  nicety  is  to  be  ob- 
served, in  not  averring  more  than  is  necessary ;  for, 
since  the  averment  of  character  is  material,  the 
plaintiff  upon  the  trial  will  be  bound  to  prove  it, 
with  all  the  circumstances  with  which  the  de- 
scrfption  in  the  declaration  is  encumbered,  though 
a  much  more  simple  one  might  have  sufficed. 

In  an  action  for  words,  the  plaintiff t  declared 
that  he  was  in  medecinis  doctor;  and  it  was  moved 
in  arrest  of  judgment,  because  be  did  not  shew  that 
he  was  licensed  by  the  College  of  Physicians,  or 

•  4  Co.  18. 

t  Dr.  Brownlow'i  case,  Mar.  Il6.  pi.  3.     1  Vin.  Ab.  539. 

A  A  2 


358  i>ECLARATloy. 
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tkat  he  was  a  graduate  of  one  of  the  imivcnities 
according  to  the  statute*.  But  Bankes,  C.  J.  and 
Crawley,  J.  were  of  opinion  that  the  act  was  age* 
neral  one,  which  need  not  be  pleaded. 

And  even  had  the  statute  been  a  private  one, 
it  seems  that  the  plaintiff  in  such  an  action  would 
not  be  bound  to  set  out  his  title,  since,  in  general, 
in  an  action  on  the  case  against  a  wrong  doer  for  a 
disturbance^  it  is  sufficient  for  the  plaintiff  to  aU 
l^e  his  right  (habere  debet)  generally,  without 
shewing  a  title -f*. 

•  And  in  an  action  brought  by  a  physician,  it  is 
sufficient  to  aver  %  that  he  had  used  and  exercised 
the  profession  of  a  physician ;  but  if  he  were  to 
skver  that  he  was  a  physician,  and  had  duly  takea 
the  degree  of  doctor  of  physic,  he  would  at  all 
events  be  required  to  prove  his  degree  as  stated§; 
and  if  he  were  unable  to  prove  it,  he  would  fiul. 

But  though  the  plaintiff  need  not  aver  how  be 
came  by  bis  title,  he  must  describe  it  in  apt  tenns. 
Thus,  in  an  action  brought  by  a  barrister,  heou^ 
to  aver  that  he  is  homo  amciUarime;  and  it  is  not 
sufficient  to  say  that  he  is  erudkua  in  leg€}ji. 

It  was  formerly  held,  that  it  was  necessary  for  a 

*  14  H.  8.  c.  5. 
'    t  «  Vent.  292.    Cro.  J.  43.  1 23.    Com.  Dig.  Pleader,  c.S9. 
$  a  T.  R.  30$. 

1st.  303.     IN.R.196.    «Bul8.  230. 
H  1  Vifi.  Ab.  539.  pK  2. 
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tmdematt  *  to  aver  in  an  actioD  for  words  of  bta 
occupation  or  trade,  tbat  he  got  his  living  by  biiy«- 
ing  and  seUiog;  but  this  arose  from  the  idea,  that 
the  words,  to  be  actionable,  must  import  bank- 
ruptcy, and  must  be  applied  to  a  person  who  was 
liable  to  the. statutes  of  bankruptcy,  and  has  long 
been  exploded  |:  it  is  sufficient  to  aver  tbat  the 
plaintijBT  exercised  the  trade,  and  derived  profit 
from  it. 

Next,  it  should  appear  that  the  special  character 
belonged  to  the  plaintiff  at  the  time  of  the  publican 
tioo.  So  little  precision  has  been  required  as  to 
this  statement,  that  it  has  been  held  that  the  aver-> 
ment  by  the  plaintiff,  that  he  is  of  such  a  trade,  or 
has  exercised  it  for  divers  years  ^,  without  saying 
ukimo  ei  jam  elapws^  or  that  he  is  a  freeman, 
exercising  the  art  or  mystery  of  a  linen-draper  for 
the  space  of  five  years  past,  or  that  he  has  been  an 
attorney  §  for  divers  years  now  elapsed,  was  suf- 
ficient, without  an  express  avefment  that  be  was 
such  at  the  time  the  words  were  spoken,  since  it 
is  not  tp  be  presumed  tbat  a  man  alters  his  trad?  or 
profession. 

In  the  case  of  JDodd  v.  Robinson  ||,  the  plaintiff 
declared  that  he  was  inducted  into  a  parsonage  in 

♦  Sid.  299.    1  Vin.  Ab.  539.     According  to  Coke»  C.  J.  the 
technical  description  is  kamo  conciliarius  et  in  jnreperiius. 
t  Vide  supra,  134,  136. 
J  Tuthill  V.  Milton,  YeL  159. 
§  2  B0IU  R.  84.     1  Vin.  Ab.  638. 
|)  AIL  63,  64.  1  Vin.  Ab.  638.  note  to  pi.  3. 
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Ireland,  and  executed  the  office  of  pastor  for  four 
years  after.  It  was  moved  in  arrest  of  judgment, 
that  he  did  not  aver  that  he  was  a  parson  at  the 
time  of  speakin,^  the  words. 

But  the  court  said,  it  should  be  intended  that 
he  continued  parson,  because  he  had  a  freehold  in 
the  parsonage  during  his  life. 

In.  the  case  of  Tuthill  v.  Milton*,  the  court 
said,  that  in. an  action  for  words  which  affect  the 
plaintiff  in  his  office  which  he.  holds  during  plea- 
sure, it  must  be  expressly  averred  that  he  was 
in  the  office  at  the  time  the  words  were  piib« 
lished;  but  that  if  the  words  relate  to  his  pro- 
fession or  trade,  it  is  sufficient  to  aver  that  he  has 
for  some  years  past  exercised  the  profession  or 
trade,  for  that  it  shall  not  be  intended  that  be  has 
discontinued  such  profession  or  trade. 

But  in  the  subsequent  case  of  Collis  v.  Malinf, 
where  the  plaintiff  declared  that  he  had,  for  a  great 
while,  used  the  trade  of  buying  and  selling  cattle, 
and  that  the  defendant  said  of  him,  ^  Th6u  art  a 
bankrupt.  '^  After  verdict  for  the  plaintiff,  judgment 
was  arrested. 

After  verdict,  indeed,  if  the  continuance  can 
be  collected  from  anv  averment  or  circumstances, 
the  want  of  a  precise  and  technical  allegation  will 
be  cured. 

♦  Cro.  Jac.  222.    Yelverton,  159. 

t  Cro.  Car.  282.     See  also  2  Roll.  84.     Dan.  170. 
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As,  where  the  plaintiff,  after  alleging  that  he 
was  a  justice*  of  the  peace  for  the  county  of  Lei- 
cester, for  divers  years,  averred  that  the  defendant 
spake  these  words  of  him,  being  a  justice  of  the 
peace. 

So  the  continuance  may  be  collected  from  the 
words  themselves ;  as  if  the  defendant  say  of  an 
attorney,  that  "  he  plays  with  both  hands  f/^ 

In  the  proceeding  by  w^it  of  scandalum  mag- 
aatum,  the  plaintiff  declares  tarn  pro  domino  rege 
fuam pro  seipsoXj  though  he  is  entitled  to  the  whole 
of  the  dafnages  recovered. 

It  has  been  held  §,  that  the  statute  2  R.  2.  st.  1. 
c.  5«  19  a  general  law,  and  that  the  plaintiff  need 
fiot  recite  it  in  his  declaration  ;  but  that  if  he  un- 
dertake to  cecite  it  and  vary  from  it  in  any  material 
point,  the  declaration  will  be  bad. 

•  Sir  Thomas  Beaumood  r.  Sir  Heary  Hastings,  Cro.  J. 
240. 

t  2  Roll.  85- 

X  6  Bac.  Ab.  100.     1  P.  Will.  6qo. 

$  A  Co.  19.  U  tn>.  Car,  136.    Com.  Dig.  Defain.  B*  9. 
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CHAPTER    XXI, 


Avet'ment  of  Malice. 

SlNC£  a  malicious  intention  to  injure  the  plains 
tiff  forms  an  essential  ingredient  in  this  species  of 
action,  it  seems  necessary  to  introduce  into  everj 
declaration  an  averment  of  the  defendant's  malice. 

No  precise  and  prescribed  form  of  words  is  re- 
quisite for  this  purpose,  though  the  epithet  mali- 
cious, as  applied  to  the  matter  published,  and  the 
word,,  maliciously,  to  the  act  of  publishing,  are  th^ 
most  usual  and  appropriate  terms* 

Any  form  of  words  will  suffice,  from  which  a 
malicious  intention  can  be  inferred;  thus  it  has 
been  held  sufficient  to  aver,  that  the  defendant 
spoke  the  words,  or  published  the  libel  fakely  or 
wrongfully  *,  or  that  the  defendant,  machinans  pe* 
Jorare  dixiti^. 

>  And  Holt,  C.  J.|  was  of  opinion,  that  in  ade« 
elaration  it  is  not  necessary  to  use  either  the  word 

*  Moor,  459.    Ow.  51.     Noy,  35. 

t  Danv*  l66.     Com*  Die.  tit.  Defam.  G.  5. 
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fabehf  or  maliciouBhf^  though  it  is  otherwise  in  case 
of  an  indictment  or  information.  But  it  is  suggest- 
ed by  Mr.  Serjeant  Williams,  in  his  notes  on  Saun- 
ders*, that  this  must  be  taken  to  mean  that  the 
omission  would  not  bejatal  after  verdict. 

But  such  words,  it  seems,  are  essential  in  in- 
dictments and  informations  f . 

It  has  been  the  fashion  with  pleaders,  both  an- 
cient and  modern,  to  deal  so  profusely  in  the  evil 
motives  and  intentions  attributable  to  the  defend- 
ant, that  few  cases  are  to  be  met  with  where  any 
objection  has  been  taken,  for  want  of  an  averment 
of  this  nature. 

It  does  not  appear  to  be  necessary^  for  the  plain- 
tiff to  make  any  averment  by  way  of  exculpation, 
since  it  is  iiiaumbent  on  thcdefendant,  in  case  he 
mean  to  rely  on  the  justice  of  the  charge  in  his 
defence,  to  plead  the  justification  specially,  and  he 
cannot  give  it  in  evidence  under  the  general  issue. 

And  perhaps  the  averment  of  innocence,  on  the 
part  of,  the  plaintiff,  of  the  charge  cast  upon  himt 
or  of  the  falsity  of  the  defendant's  publieation, 
would  be  considered  as  unnecessary,  on  account  of 
the  general  presumption  which  the  law  entertains 
pf  a- maQ'^s  innocence  till  the  coptrary  be  made  to 
appear.     Formerly,  however,  it  was  held  incum- 


*  2  Win.  Saa.  S43. 

f  Sty.  999.    Per  Roll,  C.  J«     1  Via.  Ab,  533.  pl«  3. 

%  %  WiU.  147. 
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beat  upon  the  plaiotiff  not  ooly  to  aver  th^  fal- 
sity of  the  charge  in  general  terms,  but  also  to  Die* 
gative  particular  facts  contained  in  the  publication 
complained  of;  for  instance,  where  the  slander  was 
published  as  heard  from  another  *,  it  was  held  ae- 
x^essary  to  aver  that  the  defendant  had  not  heard  it. 

In  Hooker  v.  Tucker f,  it  was  held  by  Holt, 
C.  J.  that  in  a  declaration  for  these  words  of  a 
trader,  ''  He  is  a  pitiful  fellow,  and  not  able  to  pay 
his  debts/'  There  needed  no  averment  that  he 
•was  no  pitiful  fellow,  and  that  be  was  able  to 
pay  his  debts. 

So,  in  Bendish  v.  Lindsey  j;,  where  the  action 
was  brought  for  charging  the  plaintiff  with  bribery 
at  an  election,  the  defendant,  holding  up  some  gui- 
neas in  his  hand,  said  of  the  plaintiff,  who  was  a 
candidate,  '^  These  guineas  are  Mr.  Bendisb's  mo- 
.ney,  and  were  given  me  to  vote  for  him ;  he  has 
bought  my  vote,  and  he  shall  have  it."  It  was  ob- 
jected  in  arrest  of  judgment,  after  verdict  for  the 
plaintiff,  that  it  was  not  averred  throughout  the 
whole  pleading,  that  the  plaintiff  did  not  give  the 
money.  But  Ho^t,  C-  J.  said,  it  need  not  be  aver- 
red that  the  plaintiff  did  not  give  the  money,  for  it 
is  said,  tuec  fcUsaJiiUa  maliiiosa  r^^a,  which  is  well 
enough, 

♦  Morrison's  case,  Sheppard^  Ac.  267. 
t  Holt,  R.  39. 
i  1 1  Mod.  194. 
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The  falsity  of  the  charge  may  be  implied  from 
the  averment  that  it  was  made  ex  malitta^  since  the 
term,  in  its  legal  sense,  imports  a  publication  with- 
out legal  excuse  *. 

Where  a  party  repeats  the  slander  of  another, 
knowing  it  to  be  false,  and  that  the  author  has  re- 
tracted his  assertion  or  opinion,  it  seems  an  action 
is  maintainable  against  the  reporter,  though,  at  the 
time  of  publication,  he  announc^the  name  of  the 
person  from  whom  he  heard  it ;  but  in  such  case, 
it  would  be  necessary  to  aver  the  defendant's 
knowledge,  in  the  declaration;  for,  if  the  fact  or 
circumstance  were  not  to  be  averred  in  the  de- 
claration, and  the  defendant  pleaded  that  he  gave 
the  plaintiff  a  cause  of  action  by  naming  his  au- 
thor,  the  pleiintiff  might  be  considered  as  precluded 
from  replying  that  the  defendant  maliciously  pub* 
lished  the  slander  against  his  own  knowledge  and 
conviction ;  for  if  he  could  reply  it,  issue  must  ne- 
cessarily be  joined  upon  the  fact  of  knowledge, 
which  has  been  held  not  traversable. 

Thus,  in  the  case  of  Sir  G.  Gerrard  v.  Dicken- 
son  ^,  the  action  was  brought  for  publishiuff  a 
lease,  knowing  it  to  be  counterfeit,  and  thert  !>v 
hindering  the  plaintiff  from  letting  his  land ;  ri  ^ 
defendant  pleaded,  that  she  found  the  lease,  a  \ 
traversed  her  knowledge  of  the  forgery  ;   and 


JgkBooii  >■  SfrttBB^   1  T.  R,  493. «  Cro.  Car.  2? 
t  4  Rep.  18. 
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plea  was  held  insufficient,  because  the  knowledge 
of  the  forgery  is  not  traversable,  any  more  than  the 
sciens  in  an  action  on  the  case,  where  the  defen« 
dant's  dog  has  bitten  the^  plaintiff's  cattle,  and 
where  the  plaintiff  avers  that  the  defendant  knew 
that  the  dog  was  accustomed  to  bite  sheep.  The 
objection  to  traversing  the  scienUr  assigned  is,  that 
it  is  no  direct  allegation,  n6r  ever  alleged  in  any 
placej  and  theref(||:b  cannot  be  tried  *.  This'objec- 
tion  on  the  scoreof  locality  ceased  indeed,  when  it 
was  no  longer  required  that  the  venire  should  be 
awarded  from  the  vicinage ;  and  there  seems  to  be 
no  very  satisfactory  reason  why  a  party  in  pleading 
should  not  confine  the  evidence  by  traversing  any 
distinct  circumstance  which  is  essential  to  his  ad* 
versary's  case,  and  which  must  be  proved  upon 
the  trial.  Since,  however,  the  technical  objection 
to  traversing  the  scienter  has  not  been  judicially 
defeated,  it  would  not  be  proper  to  omit  the  aver- 
ment of  knowledge  in  the  declaration,  in  a  case 
where  it  is  material ;  as,  where  a  party  has  repeat* 
ed  slander,  knowing  the  author  to  have  been  con- 
vinced of  his  error,  or  sets  up  a  lease  which  he 
knows  to  be  a  forgery,  for  the  purpose  of  injuring 
the  plaintiff. 

Where  particular  circumstances  have  been  in- 
troduced, to  shew  the  defendant's  conduct  to  have 
been  malicious,  it  will  be  necessary  to  prove 
them  upon  the  defendant's  pleading  the  general 
issuef. 

*  4  pep.  18.  t  2  East,  43?. 
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Of  Damage. 

The  defendant's  wrongful  act  having  been  con- 
sidered, the  next  question  is,  as  to  the,  statement 
of  the  loss  to  the  plaintiff  resulting  from  it. 

Where  the  words  are  intrinsically  actionable,  the 
loss  to  the  plaintiff  is,  as  has  been  seen,  a  mere 
inference  and  presumption  of  law ;  and  it  does  not 
seem  necessary  for  the  plaintiff  to  arer  that  the 
words  complained  of  amount  to  the  charging  a  pre- 
cise crime;  since  their  actionable  quality  is  a 
question  of  law,  and  not  of  fact,  and  will  be  col- 
lected by  the  court  from  the  circumstances,  if  they 
warrant  it*.  But  in  such  case,  it  may  frequently 
be  adviseable  to  aver  special  damage  to  have  been 
sustained  in  consequence  of  the  words;  such  an  ' 
averment  will  not  prejudice,  since  it  will  not  be 
necessary  to  prove  it  on  the  trial.  If  no  such  proof 
be  then  given,  and  the  jury  give  a  general  verdict, 
the  defendant,  if  it  should  be  necessary  afterwards 
in  order  to  enable  him  to  move  in  arrest  of  judg- 
jnent,  may  have  the  verdic^amended  by  confining 

*  See  Peake  v.  Oldham,  Cowp.  Hep.  275. 
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it  *  to  the  actionable  words  according  to  the  judge's 

notes. 

Formerly  it  was  heldf  that,  where  the  words  were 
not  actionable,  but  the  special  damage  was  the  gist 
of  the  proceeding,  such  special  damage  might  be 
given  in  evidence,  although  the  particular  instances 
of  the  special  damage  were  not  stated  in  the  de- 
claration ;  but  that,  when  the  words  themselves 
were  actionable,  particular  instances  of  such  da- 
mage could  not  be  given  in  evidence,  unless  spe- 
cified on  the  record. 

But  modern  practice  J  does  not  warrant  this  dis- 
tinction, and  at  the  present  day  it  seems  that  in 
both  cases  the  particular  damage  must  be  speci- 
fied. 

The  general  rule  of  pleading,  as  to  special  da- 
mage, is,  that  it  must  be  averred  with  that  degree 
of  certainty  and  particularity  which  the  case  admits 
of,  in  order  that  the  defendant  may  be  apprized 
what  it  is  he  comes  to  answer,  though  in  some 
cases  where  particularity  would  be  productive  of 
inconvenience,  and  the  circumstances  are  not  im- 
mediately within  the  knowledge  of  the  party,  a 
more  general  statement  has  been  deemed  suf- 
ficient. 

Thus  the  averring  generally,  that  by  means  of 

*  This  18  clone  at  Chambera,  as  of  course,  without  a  motioo 
in  court. 

t  1  Sir.  666. 

X  B.  N.  P.  7-     I  Will.  Suund.  243.  n.  5. 
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the  publication,  several  customers  (not  naming 
them)  left  the  plaintiff's  house,  is  not  sufficiently 
precise  *. 

And  so,  where  the  alleged  damage  consists  in^ 
loss  of  marriage  f ,  the  plaintiff  must  point  out  the 
individual  with  whom  the  marriage  would  other^ 
wise  have  been  contracted. 

And  for  the  same  reason,  where  the  plaintiff 
states  a  marriage  with  J.  N.  to  have  been  hindered, 
she  cannot  afterwards  give  in  evidence  loss  of  mar- 
riage with  any  other  person  J. 

But  it  has  been  said,  that  greater  certainty  is 
requisite  where  the  special  damage  is  the  gist  of  the 
action,  than  where  it  is  merely  laid  by  way  of  ag- 
gravation §. 

Where  the  special  damage  consists  in  the||  plain** 
tiff's  having  been  prevented  from  disposing  of,  or 
settling  his  estate,  it  is  necessary  to  shew  how 
he  was  prevented,  as  that  he  had  taken  some  . 
steps  for  the  purpose  of  selling,  and^that  the  bid- 
ding was  stopt  by  the  defendant's  act ;  but  it  is 
unnecessary  to  specify  the  names  of  any  of  the 
bidders. 

»  B.  N.  P.  7.    1  Roll.  Ab.  58. 

t  1  Sid.  396.     1  Vent.  4.     Cro.  J.  499.    12  Mod.  597.- 
+  Lord  Ray.  1007. 

§  Per  Cur.  io  Wetherell  v.  Clerkson,.  12  Mod.  597.    2  Lut. 
1295. 
il  Smead  v.  Badley,  Cro.  J.  397.     Sir  W.  Jones,  196. 


r. Igeoemlly  :  iii  ^^  Uw  ^  •  tiecdaf Itionv  •   thMi '  t bf >^jreiAio 
of  .feiw^iifiOfdB   the  i^elrsoiiS'  who  ^'filciqfiKi^ft^ 'the 

there,  iaiidii«kl  diftcontimied  giving  bim' tkChfMs 

.and.  fn'ote   which*  they  had,  muatlj  :gir^(itaDd 

DtfaBStmsb . W(MK|d  have  gtren;.  the  ioourl  held^tto 

motion  in, raimt  of  judgment,  .that  tvfaemiapUif* 

^tiff  ibrkigs  'aoi^otioli  for  slabder,  by.  wfaiehibetet 

his  customers  i«' trade,  be  ought,  itt  iiiBidacliaa- 

iba^  toivt^te  ithe  names  of  ttiese  a}istt)itteri<,  in 

Older* that 'libe  idefendant  -may^be  .<iiahiBd:^Q»iiu<t 

the  charge,  if  iktbe/^ae;  but  .that  Ua  itfae  piiooipl 

.rOaaeit^.fikiii)biffc9oukl  not  have  stated  tkat^mmhoi 

..aUolfiB  fcongre^tiron^  emd.tiiai::it  .\M9  anffioi^nt^ik) 

' siO^-. tbatirihd i  faadi  JMen:.:r^Hiov6d  ifnamnbiainffiff} 

.aCidthad|00t!'tbiaeflobIiJMtteartao£Jtk;.ui|  /^lumioiru 

Where  J  acibondbk;i(v«tfdsi  tare:  apQiuni^/AVtl^lfc 
yaoop^  ^lanptevate  juriadklMii,  the-.deciarttibo/Day 

nUegfiiii'  ctttoequttfttilil.laas  ofitfostoitieis  liiia(ii|«iB 
li^]{AO(li  tbftiljmks  of  such  julisdiotion.  .uANnllie 
alA^glitiiHiiiaioiiIy  ifi.nespoot^HdaiBa^/jri^iilF^ 
tfaf^rn,  japd  miy .be  ^ inq^uiredi of infBa;)ri<)llsfle>lfi^ 
soever  J.  ? wJ^'i 

Where  the  words  are  in  themselves  actionable, 
and  the  character  of  the  plaintiff  is  stafeft  ift  V9*' 

*  HartWy  v.  Herring.  S  T.  R.  130.  "  ''   '  S"'^  » 

t  4  Burr.  2444.  ' " ■    *'-'    "''  * 

^  Irelcod  v.  BlockweU  io  eifor,  Cro.  C.  570. 


4rstkMi}  it  isf»t  necessiury  to  state  the  circumstAnces 
4»f  that  artuation  with  so  great  c^taioty  as  where 
it  is  esaential  to  the  action.  Thust  where  the  words 
are  spoken  of  a  candidate  to  serve  in  parliament,  k 
ia  sufficient  to  state  the  feet  generally,  and  nnne- 
canaary  to  set  forth  the  writ  to  the  sheriff*. 

In  general  f ,  the  place  where  the  words  are  spo- 
ken is.  immaterial ;  yet,  if  the.  plaintitf  slate  the 
pkK;e  by  way  of  aggravation,  and  not  merely  ^aa  re- 
one,  it  seems  he  will  be  bound  to  prove  the  speak- 
ing to  have  been  in  the  place  named. 

With^respect  to  joining' different 'infttriea  in  the 
same  proceeding,  words  spoken  at  dvffierent  times 
may  hq  induded  in  the  same  count. 

in  aucii  cafte,  however,  if  it  should  appear  on 
^he  face  of  the  count  that  the  words  were  spoken 
at  different  times,  and  that  some  of  them  wirre  not 
actionable^  judgment  would  be  artested  if  entire 
damages,  were  given  for  the  wbole  count* 

And  it  ae^msacottAt  tor  verbal  slander  |  may 
be  joined  wi^  a  count  for  a  libel  in  the  same  de- 
idaration.  •  And  the  causing  §  a  plaintiff  to  be 
-bfDoglit  before  a  magistrate  may  be  joined  wfth  a 
OMiplaint  for  a  maliciouaaccuaatidn  bifona  the  ma- 
gistrate. 
.'    "     .  •  '         '■'.-•' 

•  Harwood  v.  Sir  J.  Astley,  1  N.  R.  47* 

X  King  r.  Wsring  and'axor^  5  Eip.  R.  13. 
S  Cio.  Car.  tri* 
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Of  the  Defendant's  Plea. 

XHE  prUictpal  cireii instances  of  wliich  the  defen- 
daat  may  avail  himself  in  resisting  an  action  for 
slaQder,  have  already  beett  sketched  out ;  the  tech- 
nical mode  of  answering  the  plaintiff's  claim  upon 
the  record  is  next  to  be  considered. 

.Und^  this  division  it  may  be  inquired,  first, 
what  nmst  he  pleaded  ;^  secondly,   what  may  ht 
plfiaded;  aAd  thirdly,  how  it  should  he  pleaded, 
jBt.  What  must  be  pleaded*^ 
Since.an  action  upon  the  case  is  founded  on  the 
jvatice  and  equity  of  the*  plaintiff ^s  claim,  it  is  a 
general  ruteithat  wfaatesrer  will^  in  equity  and  con- 
scieiioe,    pmeSolUde   the  plaintiff  from  recovering, 
a<^d  npt  b^<)>l^d^-  but  maybe  giv^  in  evidence 
under  the  geaeral  issue:  9).  In  the  particular  case  of 
an  action  for  slarider,  iif  4bej  insM)n€es*He  eiecpted 
where  the  dn^ndanl  relies  on  the  trnth  of  the'to- 
putation,   or   the   plaintiff  is  barred  by  the  sta- 
tute of  limitations,  there  does  not  appear  to  be 
any    defence    of  which  he  may   not;  avail  •'*' 

•   Burr.  1353.     1  Bl.  R.  388.    1  Wili.  45. 
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self  under  the  general  issue;  since,  in  every  other 
case  where  the  plaintiff  is  not  entitled  to  recover, 
he  niust  fail  from  his  inability  io  substantiate  in 
evidence  the  two  leading  circumstances  whose 
union  is  essential  to  the  action,  the  wrongful  act 
of  the  defendant,  and  the  loss  resultins:  to  himself; 
these,  in  all  cases  where  the  general  issue  is  plead- 
ed, be  must  prove  upon  the  trial,  and  in  default  of 

* 

such  proof,  would  be  liable  to  a  nonsuit ;  and  where 
be  has  established-  a  primd  facie  case,  it  seems 
equally  competent  to  the  defendant  to  controvert 
and  overthrow  it  by  opposite  evidence.  Where  the 
defendant  insists  that  the  plaintiff  is  not  entitled  to 
recover,  because  he  is  really  guilty  of  that  where- 
with be  has  been  charged,  the  justice  of  the  case 
imperatively  requires  that  the  plaintiff  so  taxed 
with,  an  offensive  or  criminal  imputation,  which 
his  adversary  proposes  to  substantiate  against  hiip 
ill  evideaoe,  should  be  apprized  by;. means  of  a 
fecial  plea,  of  the  nature  and  circumstances  of 
t^e  charge,  that  he. may  be  fully  prepared  to  an- 
uwet  it  in  court.  .       . 

•  The  rule  of  law  upon  this  bead  has  long  been 
settled,  that  the  defendant,  if  he  mean  to  rely  upon 
the  truth  of  that  which  he  haa  published,  either  in 
bar  of  the  action  or  in  mitigation  of  damages,  must 
pl«pd  i.t  specially. 

Formerly  a  distiqction  i^s  made  in  this  respect 
between   words  imputing  an    offence   generally, 

B  b2 


atik  '^uch  a$'clikVged"a''pe;i!tHiliIar  Bitf^y^rD^ 
one.  '"^'  '•'■='"" 

"  lid  tHe  cise  of  SmitH  v".  itichatiaion*;  tHi  Me 
)'*i6^es  ^erfe  u'^nanimbusly  .of  o^itiloA',"'tiiat'%<!«!' 
ibe  wb'r(!s  Ym))6rt  a  generarfelony;  as  ^Tfibtf^Jka 
tlilei;'';oV*''*Thou  stolest  d  \xot9ef  6^'zn^W^ 
£firhg 'hot  specifying  the  pferson  fVAni-t^Mfei"  ot 
^hen  an'd  wHere  it'was  stolen,  tUe&^enilatit'ttiglli; 
not.  upon  'ihe  general  issue,  to'bfe  iJJiyWM%' 
give  the  fact  in  evidence  to  ndhigate'datiiap.  1^6' 
iivords  iii  the  principal  case  Wer6,"  Johii' Siiittf llfS 
rogue,  dtid'hath  stolen  ray  beer';  JohA  StaiW''nlB" 
robfc'ed  me  of'niy  beer.*'  And' eight'  'olT'ifHe  J"^^ 
were  br  opinion,  that' in  no  case  v^hatlfvefWowe 
tfee  words' impbrlfed  felony"  or  treason, 'kilfctf'ii^* 
^eh'ceWugM  iohe  ad&itted  6tt' lict  g^ipJ^M) 
but  four  were  of  opinion  that  it  mi^htV'v^feie'^ffie 
if »  imporya  a'  particular  felony.     =*'"  ^'•*"'' 

"M'iii  l*e 'case  '6f  the  Bisfrb^  bf  ftlKSte^^' 
KM-  Pot&l"irt  thfe  kbo^^e  caW,»1^^h'«"«>'' 
rfi?iioti  fBr^sayi^g  of  the  plaintiff,'  '^^''W  ^emxi 
nothing  hd  nes  ih  the  p\iipit.*''-"th4  WM^ 
plfeade'd  hofi  gu'ftty,  and' his  cbuhi^Wtfte  tfe'^lvi' 
evidence  of  the  truth  of  the  words  in  midgadBn  w 
daba^es  • '  Ku  t  tord'  Wacclestfild  feft sfed"td*Wttit 
iiWith'grktlhdighatiori.''  ■"•'■'-    "■""■';' 

"  Wh«r^a  particular  offence  not'dij^alif tt^  06^'' 
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ed^».^t^vid^f)f^  of  .th<^. truth  was  allowed  UD^f i*  f)^ 
general  issue. 

.  /ft%  Vh*  *t^  .cw^  <rfi  Underwopd  v.  Parkas, 
t)\«,|^^Of]ant  l^le^ded  qqt  guilty  t»  and  ofTer^^ 
to ,  nf^vjfi)  j^ .  words  to  be  true  \^  ipitigation  qi[ 
df|ff^%  .which  tt)e  Cbi^f]  Justice  reft^ed  to  pern 
m^t^^fi^jipg^,  thpt  at  a  meeting  of  all.  the  Judgeci 
upf>f^  a^f^^i^t  arose  in  tt^e  Cpmoion  Flesis,  a 
l^lg^^i^ority  of  them  had  determined  pot  to  allow 
i(^  th^  fptMre,  but. that  it  should  be  ple^ded^ 
^h^r^by  th^  plaintiff  might  be  prepared  (o  defend 
llimselfy .  1)^  W^ll  as  to  prove  the  speaking  of  the 
^HfH^l  :Xbal;  tbip  w^s  ppw  a  general  rule  amongsi 
t|yjfy.^».  viiijah  no  Judge  ^ould  think  himself  at 
lib^jii^  depart,  fron^;  and  that  .i|  extended  toaU; 
***ft/?CW^^»  aqd.npt  b^TPlj  JtQ  sych  as  imj[)ort€4 

Where  the  jusil;i^es^ipQ.ariA<^  fr^m  the  occaeio^ 

oij  i^^jjij^  words  w^re  py.bHsb^,.  or  from  the 

(K^ti^|l^^^j^ctf r  of  thet  ?u|hor»,  itfl^TOS  upqe^ 
^Wl^:4^^^^^  defence, 8p<?cJsiJily»,,8iape  tfee 
"WttlfSaW  JW****  ^  *^®  d^feqee  ia  t^erabseace. 
*ivf^4  ^^?.  P:M<^^  ''*  espfiotial  to  8Bp|>9rt  t|^^! 

19  nofJ-;N  !.•;;=.'  ".    -'''<■•  ••••".■  ■      :  •    .•) 

the  alleged  libel  published,,  by  a  qt,einbef  ofeltber. 
^-<PftD<^£«¥ii^«'^y'>  *^'<^^"'ae  of  ,hi^^^^^^^^ 

*  B.N.  P.  7.^  t  Str.  woo. 


<> 
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<luty*,  by  a  Judgef,  acting  in  his  judicial  capa- 
city, by  a  counsellor,  in  the  management  of  the 
cause  when  they  are  pertinent  to  the  issue,  and 
have  been  suggested  by  a  client :{:.;  by  a  witness, 
in  delivering  §  his  evidence  ;  by  a  master,  ifa  giving 
the  character  of  a  servant  || ;  or,  in  short,  by  any 
person  under  circumstances    which  rebut  the  aU 
legation   of  malice  ^f,    the  general  plea  is  suffi- 
cient.     And    this    principle  seems   to   cooij^- 
hend  the  cases    v?kere   parliamentary  or  judicial 
proceedi^ngs  have    been  faithfully  reported.     An 
action    was    brought    against   the    editor  of  the 
Times  newspaper**,  for  haWng  published  a  Hbd 
on  the  plaintiff ;    the    publication    complaiaed  of 
imported  to  be  an  account  of  an  appltcaftion  to 
the  Court  of  King^s  Bench,   for   art  informatloB 
against  the  plaintiff  and  Mr.  Bingham,  both  JOS' 
tfces  of  the  peace  for  Hampshire,  for'  refusing  to 
license  an  ina  at  Gosport.     The  defendant  pleaded 
the  general  issue;  and  at  the  trial,  after  f tie  plain- 
tiff had*  proved  the  publication   of  the  paper  by 
him,  a  person  whom  he  employed  to  collect  legal 
intelligence  for  the  use  of  his  paper,  was  called, 

*  lEep.B.926.     1  W.  &  M.  at.  2.  c.  «. 
t  3N.IL34h  '. 

.   X  Cro.  J.  90.    Poph.  69.  ' 

§  BrownK  2. 

II  1  T.  R.  110.    3B.  &P.  587. 
^  See  1  Will.  Saund.  13U  n.  1. 
•*  1  B.  &  P.  5«5. 
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IB  order  to  prove  .that  .the  report  wa$  il  true  and 
faithful  account  of  what  had  passed  in  the  Court  of 
King's  Bench  upon»tJbi6  motion.  It  W9S  Ql]g^te4 
on  the  other  .side)  that  the  defeoce  ought  to.iia-ve 
been  pAit  upon,  die  record,  and  coiutd  not  he.  givfin 
11^  evidence  updec  the  general  iss.ye.  .  The  obJ€C«> 
tion,  bpw^ver,  was  overruled  by  Eyre,  C.  J^r^and 
tbf  jury  found  a  verdict  tor  .the  defendant.  .  Aft^- 
wf^s.a  i^oti<^n  was  made  in  arrest  .of  judgmant; 
OQf  ground  for  which  was,  that  the  matter  proved 
by  the  defepdant  at  i^be  trial  bad.  been  imfvoperjy 
r^ceive(|(  in  evidence  under  ithegeneraJ  Jsau^jifVnd 
ought  to  have  bef^p  pleaded  in  bis^rvtci  the  action. 
After  argument^  the  court  doubted  upqn.  this  point, 
thi%  <j9f^  .$tOod  over,  and  no  judgment  ,was  aver 
given,*   ...  .    •  .     ,.      I 

Ij>  Ajstley  y.  Yonge  *,.and  Stiles  v,  Nok.es.|y  the 
latter  of  .which  was.sui|2sequenttp.,tha(iOf  C^Ary  v. 
\)faj[tf$e»  the. defen^sMiits  justified  ^pfC{$|l(y.  -,. 

BqI^^  tb^case  o£  Ujiderwpod  y..);*ark^:t;iitjappears 
tQ.t^avp  \^%Vi  ,the.  practice  to  allo^  ^yidjeiipe  of  the 
ti^Mtlv^f.tb^J^licaUOQ  in  ofitigat^on  pfdaa)ag€)s„ge- 
nerally,  and  in  some  instances  in  bar  of  tbe  actipni 
w.bich  affords  an  inference  that  the  present  defence, 

which  would  j^e.muph  Less  Jikely  tosubjecttliepjainr 
tiff  to  any  JQCQnvenience  by  way  of  surprise,  was 
alsoadmis^ble  under  tbe  general  plea.  To  the  great 
rule  of  pleading  in  action  on  the  case,  namely^  that 


iti 


II 


•  Burr.  807.  t.7  E.  493 ,       J  Str.  1200. 

.   r         1   » 
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tte  d^hdilnt'w  at  Ifbterty,  nHder  itfie  gerteral' plci, 
m^m  eVery^itt^r  of  jUsfMcation  6r  excuse  in 
evidence/fbe' action  ibr  Blatider  ftirmshes^  anW- 
(Jfefptt^it  irt  the  tirtta*K*e  where  the  defeiiddtit  neRes 
otf'the  IrutH  6f  his  abs^rtion;  and  lilich  a  tjjtefienc^ 
c<nita1ii^'bF?'lft«^itf«}c  necessity  for  irtaklnjj  ftan'^t^' 
ception ;  but  here  no  such  reasons  oppose  fll^fftw 
sefeWB'to^thfe '^^fleral  rule;  there  is  no  rcwn  for 
^rprrzie,  ^itice  the  plafnttflP  is  informed  By  the*piifc» 
Iicatiwi4ftfcelPth*t  itt)urpofts  to  be  a  rep6*rt  <Xyk 
parlitfmevytary  oi*  juditeifel  proceeding.  It  scfems  flit 
fteulttbdsslgtft't'arsfrnction  in  ]^rTn4iJ)le  bet*ett 
tM^'case  and 'those  Where  the  words  are  6rp«*kenfia 
tte  ooOTSe*  ef^ti  judicW  pfdceeiAing,  by  a  judge;' 
counsellor,  or  witness,  in  the  latter,  since  the'kW' 
exelodes  tUe  Meb  of  malice,  the  tituatiop  of  tlie 
pirty  is  ^vl^oce  under  the  general  x^xst.  \  ahd  ^ 
reds<»»*a)>piit8  wi«h  equal'ftprcrfe  to  the  id^ftA^iti 
qpiemmi,  'where  Aie'taw  firotecftlr  the  def^bdttbroB 
grounds  of  public  e^itpedieiicy  in  the  fth-  '^^S^^- 
ti^tf  <iiP«j«di)etat'c»  psf iianietitarjr  pro<^eell^^ 
Witt  ikM  peraifit4iia'tonduct  to  li^^ttttbuted'tdi^^ 

It  dttfei  h«tf appear  tli^t  a  deffetidant,  whb  rt^erfl' 
e*thte'ilai*aet  of  Sn^tHer;  aird  who  *ag  'giWh  tip 
bto'd«tl!W,  ii^'iHider  thfe  nefcesditjr  of  ^leidfti^^'tBa 
nJattef  S^eisfliy  •v.  ^Tlie  defence  iri  ^u^H^asfe^do^ 
not  depend  upon,  naming  the  author  and  his  scan- 
dal in  ther  ]$iet;  IhiT  is  grounded  entireljr  oo  ^tbe 

♦  7  T.  R.  17-    5  East,  463. '  *      ' 
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drouoMtance  (if4tbe«defend»iitVhiivHigi  ai^ta^ftioi^ 
of  pobHoi^oQ,  wp^liaiftbe  plaintiff  witi^  the  a^Dtt 
ci/pbXmning.9k  teoiedj  against  a  fermer  fmblisb^lw*^^         \ 

^  Tiie  ^tiUitioiii  of  a  pMion  tliMS  loadjng  hist  aMr^     i     \ 
aihipywed  partyi  repels,  »ak  Jea8t$i  m  tbf^^firati  in^  <^'     ""[ 
8teilc^^  if  itdoea  iK>t  whcdly  obatruotthc^iin^r^iioe.  /^^' 
of  lo^l malice.  •    ..    «  ^.  .^     ;rt.:'i' 

.|n\ao  aoitoD  for  word^^,  alleging  lM9.i^f4SUfr^ 
riigoiwith-J;  :S.,  the  defendaiittr  ujider.rthe  gwerat 
ifeqe,  offered  to  prove  that  J^S*  waw  tl|^«|>iaiotiff^ 
ajint  9  rJ^it  it  waa  held  that  tbe^^viden^q  waarrinadUi 
n^asiUav  tba|  the  right  to  ms^iy  ko9^\A  no%  (h^ibe^ 
tr#^dt  jM>4  i^at  i^t  was  auffictent  if  th^iUiteiidedM 
mprryti  andrtbat  tt^e  woman^  iGor  that  €»w6f>  vq4: 

,1^  ta^^rna^  difficult  to  aupport  this  d^iaionioD^ 
Ic^l ! princi^ea,  since  the  prefventifl^  .fbat^  whtch^ 
cppld. vpt fegaUy  bai^  ^aki^.  placfei  /€£» doanraTy  be 
cpQs(i^Qr#d«aa  a  damage  fofMifbiclh  ihet  platotiff  ia 
eDtit|04<(o 'recover  a  coaipenaalionv ^  i    — .     {>  . ' 

hJ@(|it^  fM)y«  though  the  defeiklaDt  mayv  witk  the 
e^^^ptiqa^  ipentioned,  treaefve.  bis  <lefeiie«^  til)*  the 
trial,  he  frequently  has  it  inbis election  to  answer  the 
ply^aitiS" specially* upon  the  records  And  tbe^rule, 
a^jl^id  down  dowa  in  the  fourth  .report»iivthat{(Aftr.. 
d^idant:\  $ihaU  never  be  put  to  the  g0nerai  ieeue^, 
tohmM  €<ntfeme9  the  ,wor4s  ^nd  just^ee  tkem^,  -^f, 

U;- -»<     '111    iJ«  «■      •'••         •   '*        "  »   ■     ^    ■  .'        ,1   » *.    ., .    •.}  ' 


^  The  cMfc  of  Sir  a<  Getatd's  bMliii;  B, ».  P)  7v 
t  4  Co.  14,    Pop;.^66,     ,  ;»    I   .    • 
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confers  fhe  wcrd^,  Qt^d  hy  speciqii  f^ait^  sh^ws  that 
M <y .fi^*  «o<  actionabie.   , 

.Since  tb^  plaiuliff's  ground  , of  action  4;aoi^i8ts 
of  ithe  defendant'^  bavioig.  maliciously  published 
concerning,  him  that  which  has.pccasioned^tempo- 
ral  prejudice,  and  acx^ording  to.  the  foregoing  ri^le, 
the  publication  of  the  actionable  wprds  m^ist  be 
confessed,  it  follows  that  the  defendant  may  pl^d 
any  mat^ev  in  bar  which  either  rebuts,  tl^  laalict, 
or  shews  that .  no  dainage,  eiTt|;^r  pr^&iuupiptiv^  or 
aictuaU  has  been  sustained. 

WhiBre  the.  .flefendant  has  uf^tered  the  alleged 
slander  in  a  judi^ia^.p^pceedipg*,  qr  in  ci^reptjy 
reporting  parUament^^ry  or  judicia)  projceediqgs, 
he  may  justify  by  pleading  the  fact,  since  in  th^se 
cases  the  presumption  of  law  isi  conclusive  in  fa« 
your  of  the:  defendant ;  so  where  the 'd<;([ej?dant,  at 
the  time qf  publication  f,  giv€»ei.up  his  s^thpr,  un- 
less  it  appear  that  be. really  knew  the , charge  to  be 
false,  the  presumption  is  equally  3troi)g  in.  bis  fa- 
vour, aiKi  he  mi^  ple^d  tl^efact  for,jthe  purpo^  of 
rebutting  the  averment  of  malipe. 

So,  -,where  ^  blister  ;|:,  in. the  course.of  a  ^ause, 
asfserts.that  which. is  relevant  to  the  issue,  and  has 
be^asflggest^d  by  his. client.,. 

via  oth^r  cases,  though  the  inference  of  malice 
may  b§  rebutted,  oo. the  trial,  ^  by  abewing  that 
the  party  had  an  interest,  or  was  giving  the  cha- 

•  Cro.  Hiz.  230. 

t  7T.  K.I7.     5  East,  463.  *   Cro.  Jac.  §0. 
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racter  t)f  a  serVant,  yet  it  does  not  appear  that  the 
matter  can  be  e:!thibH;ed  upon  the  record,  since  the 
character  in  which  the  defendant  alleges  hithself 
tb^have  act^  is  ntlt  conclusive  as  to'  his  intention^ 
and  amounts  at  most  to  a  simple  negation  of  ma- 
lice,' which  is  included  in  the  general  issue. 

The  damage  sustained  is  either  the  legal  da- 
mage; presumed  by  law  in  the  case  of  words  intrin- 
sically actionable,  or  an  actual  damage  to  be  prov- 
ed in  evidence;  and  in  either  case  the  defeindaht 
may  shew,  by  his  plea,  that  none  has  been  sus- 
tained  ;  and  this  may  be  done  in  the  first  instance, 
either  by  the  introduction  of  new  matter,  or  by  a 
traverse  of  facts  already  stated,  shewing  that  the 
therms  complained  of  were  not  used  in  aii  action, 
able  sense. 

-Thus  it  has  been  held,   that  in  an  action  for 
calling  the  plaintiff  a  murderer,  it  may  be  pleaded 

that  the'  word  was  used  in  the  course  of  a  conver- 

•  f 

sation  about  unlawful  hunting,  and  that  the  words 
merely  imported  that  the  plaintiff  was  a  murderer 
of  hares  •.  So,  where  the  plaintiff  declared  upon 
an  imputation  of  an  unlawful  maintenance,  it  was 
hdd  that  the  defendant  might  justify,  by  shewing 
that  the  words  \^'ere  used  in  reference  to  a  lawful 
"m'aintenancef . 

So,  in  the  case  of  Kinnersley  v.  Cooper  {,  the 
plaintiff  declared  that  he  had  taken  an  oath,  which 

•  4  Rep.  14.  +  Cro.  Js^.  90. 

J  Cro.  E.  168.  b.  Rep.  14. 
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m,9^  *'».^*  pa^h,  .bad  ,9»l^,  th^  b^,J^  «v9fn.^^pJ9|^ 
ly,-  .  The  de(en<JpRt,  ,jn  hjs  plea,.d^jf^  ^t  ^. 
such  oath  h?d  be^n  takep;  an4,t{»p^^»iQj^(Jgi)B«ft, 
red,  on  the  |5r9uip,d  th^t  fhp.fakipg;tbe.ojitj^«^.^. 
conveyance  to  the  acticjn,  and  not,  tirav^i?^^  ;,|l|4< 
secondly,  that  ,the  plea  was^bf^d,  nmpe  ita^fp^^^ 
t<^  the' general  isspe.    Bptthfiju^^iijes  wet^f^pfif., 

"lp",*M^i*^f  ""a/iter  WW  tr^ve|;93blevfl«!<;?,!ig(¥ti 
tjpnwas grounded  up^n. it.,     ,      .  .,.     ,,,...,  ^dj 

In  the  ca^  of  I^o^d  Cromwe_||  v..  Djifqpy  f^,  ^. 
plaintiff  decl^^^ed  |p,  spMaluiqa  m^j;n.)»|;4qii,^)^- 
the  defendant,"  for  bavijOg  pl)wgpd  bw,  »!JtJij^ij^L 
those  who  r|Mifitaiped,^e<iifi<)n,.    „      :,....,,.,  ;o'.i 

The  defendant ,  pleaded  that  he  was.  .yifl^r.;,^ 
Northlinhap,,  which  was  ^  .b^fifepj?  ;^itl^  ,this^iSU9ft. 
of  souls ;  ancj' that  the  plaintiff  ffC^u^J^  Tf-M' 
J.  G.  to  preach  severally  in  the  church  pjf  ^^^jl[tlte? 
linham:  who,  in  their  8erajon,8,  j>?,Y«»«i?<*  f«»'W* 
the  boot  of  Common  Praypf,  w^icb  ,w^  ?»^ki 
«d  b^  the  Queen  and  Hie  wholq  pwhfmf^i^  J^n 
first  ^ear  of  her  reijji^,;  and  affirqie^  »«,  .V?,.!?«P  ^W'' 
stitious  aqd  impious ; .  upon  which  li^.,^^^M'^ 
and  defendant,  peaking  jn  the  said  c))iwreh,<j(f,tt^n' 
setinbns,  because  the  vicar  knew  that  t^^^^^^flgm 

were  read^  to^reacl^,  l^fpre^j^^^^^ 

*  4  Rep.  14, 
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theW,  Mir  thfejr,-  by  the  encourageriieiit  pf  the 
plAftftlff, 'proceeded,  when  the  pfeintifi'saia  to  the 
«ie!l4ajlht,  « ^ffeod  art  afatfe  varlfet';  1  lite  tW 
nW?»*"ToWhifchtheiJlcarsdid,«rt  is  no  inarveJ 
'  tbW"S^  ttW  riot  bf  m^,  for  you  tike  of  these  (in- 
nUtJhdfe^he  said' J.-T;  atid  J.  G.)'that  ttiaintain  se- 
d(t96n- ^gkihst  the  <fneen*s  prbceediing.'*  It  was 
n«iWMf  fty^ttte  plaintiff's  counsel  that  thie  plea' was 
bdt^^s^ce,  if  the  matti^  cdiifained  in  it  amounted 
W  iPjiiSiifldirtion,  <hen,  upon  the  dialogue  between 
\he  parties,  the  defendant  was  not  giiflty,  and 
tbHtbe  6tight  to  have  pleaded  d6,  and  given  the 
mktil^fii  evidewie.  Bat  the  court  held,  that  the  * 
d^trUanth^d  done  well  to  sWvv  the  special  maN 
ter  by  which  the  sense  of  the  word  sedition  appears, 
upon  tlie' c<^ererice  of  all  thl^  vv6rds,  not  to  mean 
aif^V^dlent  and  {Public Sedition,  as  it'h^d  been  de^ 
sc^riH^  to  'mean,,  and  As  ^x  vt  termim  the  word  it- 

^ffi^ffits^^^and  similar  clases,  theefiect  of  the  jus- 
tifikJfitfefe  li  1l6  shew,  that  there  was  no  legal  d^-* 
int^,'¥hfe"tefth^ 'riot  having  been  used  in  an  ac- 
ti6hlR/f^  sense;  and  it  seems  that  it  is  equ<illy 
opfeii^Vd  ttieW  b^  special  ihatter  that  no  actual  dz-^ 
mi^  has'  been  sustained  for  which  an  action  is 
mSftifflhaWe.  "  .   • 

Thus,  ih^the  case  where  the  plaintiff  alleged  that 
by  r6as6h  of  the  words  be  bad  lost  his  marriage 
with  J.  S.  the  defendant  might  plead  that  J.  S.  was 
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aunt  to  the  plaintiff:  but  the  pliea  pf  non  danm^ 
catus  generally  would 'be  bad  *. 

To  t;hese  pleas^  60|»e  of  which  must,  aad  others 
may  be  pleaded,  has  been  added  ^the  plea  of  imdo* 
rity,  or  at  least,  that  the  defendant  was  witbia  the 
age  I  of  seventeen;  but  this  is  contradicted  by  the 
observation  of  Mr.  Justice  Lawrence  in  Woolaoth 
V.  Meadows  %;  and  Lord  Kenyon  expressly  statied, 
that  if  an  infant  §  utter  slander,  he  is  respoosible 
for  it  in  a  cojart  of  justice.  When  the.  ^ords,  as 
9tated  upon  the  record,  appear  demurrable^it  may  be 
useful  to  apply  the  rule  which  Sir  £.  Coke  termed 
'^  an- excellent  point  .of  learning  in  acpoos  for 
slander,^  namely,  ^'  observe  the  occasion  and  cause 
of  speaking  of  them,  and  how  it  may  be  pleaded 
in  the  defendant's  excuse.  When  the.  matter  in 
fact  will  clearly  serve  for  your  client^. although  your 
opinion,  is,  that  the  plaintiff  h^s  no  cause  of  action, 
yet  take  heed  you  do  not  hazard  the  omtter  upon 
a.  demurrer,  in  which,  upon  the  pleading  and  other- 
wise, mor^  perbaps  will  ariae  than  you  thought  of, 
but  .first,  take  advantage  of  matters  of  fact,  and 
leave  matters  of  law,  which  always  arise  upon  the 
matters  of  fact  ad  uliinium.  and  never  at  first  de- 

•  Dyer,  96. 

t  Com.  Dig.  Pleader,  2.    L.  2. 

J  5  East,  471. 

§  a  T.  R.  397.    See  also  Bac.  Ab.  tit.  Infancy. 

f  4  Rep.  14. 
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teur  in  kw,  when  after  triaJ  of  the  matters  tri  fact, 
the  matter  in  law-will  be  saved  to  you/* 

Where  the  action  is  broughtfor  cteimin^  title  to 
INI  e^tati^/  by  meand  of  which  the  plaintiff  \%  pre- 
Tented  ft^tooi  selling  or  tetting^  it,'aiid  the  declara- 
tion alleges  that  the  defendant  asserted  a  false  title, 
kfwwing  k'to  t^filsei  if  the  defendant  has-  in  fact 
any- ^liBtur  of  claim,  he  should  plead  the' general 
issue,  by  which  means  the  plaintiff  *•  will  be  obliged 
to  prove,  on  the  trial,  that  he  knew  it  to  be  false, 
a.4id  it  is  said  tbilt  the  fact  of  knowledge  cannot  be 
traversed  in  pleading  f.  . 

■  Thirdly^  How  it  mttst  be  pleaded. 

Observations  «ipon  thcf  nianner  of  pleading  relate 
to  the  pletii  ^f  justification  -generally,  to  particutar 
pleas,  ot^W  the  joinder  of  differcwl  pleas. 

•  1.  To  tbe  plea  of  justification  generally. 

The  ja^a  ofjuin^iilcation  in  general  must  confess 
the  puUicationas  ¥tad  in  the  declaration,  othorwis^ 
it  wiUjbebadoni  demurrer  {;  and  this  is  an  imnfie- 
<£at$  ^siHisequence  result^ing  fi*om  the  great  rtfle  of 
pleading,  which  requires  the  party  pleading  either 
ta  CMmfesB  the  previous  mattei*,  and  avoid  it,  bv 
t^  traverse  it.i  * 

In  Johns  V.  Gittens§,  the  words  laid  in  the  de- 
clar^itioa  were,  **  Thou  hast  played  the  thief  with 

*  2  East,  437: 
t  4  Co.  18.     Cro.  J.  398. 
$  JoD.  307.    Cro.  Eliz.  153. 
§  Cro.  Eliz.  239. 


velvet/'  ,  Thft  d^fenjJw^t^p|e«ifd ,  tibaAi  2th«h|Mllii^ 
tiff^^^)ijfl,ftw4or,.ao4  tt^.  up9Q..ftv«h>^if)i9i|ie 
deUyQr.ejl.tpJiim  a  Xjurd  wd  a  b%lf  q^  ^nhttWiliit 
m^k^^ioot^a  pwir  of  bo^»  md  h^,,n$i\^^tkm  t»t\ 
str^^t^t;  by  ];eas9f>  whereof  bespoke  UMi0^,iy<MO|)«|.. 
<'  TJ^ou  bast  stolen  part  of  the  velv^t|Wibi9>iJ.4ii 
livq[ed  yQi^/^ ,  4fipying  that  h^  spQk^ta«y.;j|flnM 

The  plaintiff  demurred)  and  it. was  liddthatlkf 
plea  ^8  ba^»  fojrrAPt  qoi^fefsliig  ()»».  woifda .  iw^ 
the  c^cclaratioi^ •-  .. ,  . ,  . .  •  ii  .« 

l(  th^.  d^fend«ot.|tt$tify  (apfi(uall{r>  )it  .will  iMtibe. 
ne<:$ii^airy  ^t  hirp  iq.bisplea^to.deay  tbQjnoutodas 
aii4  .<?P>M)^|s  .qopi;aiii^  in  ,tba  df^daration;  ffitji 
the  &i;t  b§  jufti^  t>  tbe  motiire  juj^efided  «fl4 
manner  are  iai«M(tarial  i  Unliafid,  ftom  lib|el«l|rtt9^n» 
lari^casi^d^vof  speaking  tbe  w^iK)i%  <he<flig|»  ^  #  t 
place, /become  material,  the  pi«a  a)iaul4  aiMv^fiWi^^ 
day.aifd|.tbe  pljaipe. stated  in  «be ckotimlion .witlto^ij 
out  a  tw^v«ri|Q;  bM^iW^eOfithey  bieappi^<^i|M|lj^i^iM 
an4.4iff^  fnoo^  (bp^  sl^tc^iii  tb^  d^^fiN^pQRi  vfAftni 
ple^,,8hoMW  ftravefse  tbe  s(>e»kjwg  .f4  .tb8,|!W4WM 
on  thp  day.  or   at  the  place.Wd  ^a.;t|if /i^llf^ili 
tion.  Thus,,  if  tbp  plaintiff  4ecla?f,  oJl  jjffjf^  fR^S^id 
at  Bi,  i«  tbe,,cftuuty  of  Saipp,  and  .(be|(|j^n^,;ii 
mean  to  justifjr  the  publishing  them  in  a  JH<ysJBlj»' 


1  > .  «.«<i  «»^?  * 


*  See  alio  Cro.  Eliz.  15S>  Belbnglmm  v.lVlynors.  ,  .,  ,     ^m 
t  Burr.  8O7.  , .     ri  4 
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ptfbNiHiMl^lM^atir;,'  'm^m^i' Ur'Any'-^me.  '  '-'' 

.^ntH  WiH^'rtfenehce to OteitSkttet  batiHitt^fb  tfi'<^^ 
pletif  *ha-««6Wfy,with'Yeganf  wihfe  chatge^c<Mrfi'* 
plilte^d4if4il'th^d«:l«faftion.  •    '  ' ' 

'^nM*9ettt»  de^f^  of  certftiitty  and  precSiiioA  fti'*^'' 
required  in  this  plea  as  are  requistte  in  atl  ihditt-  * 
aMk  til^4«MlrinatroD.    '  .  s     >  I 

iItot\9i^ldllt<K'eookiiant>tfaevh>rds  were,  "Tlidtf ' 
wast  forowoTD  in  such  a  leet,  oh  such  adbiyj"    Tb* 

watfM^orti'With  others  before  the  steward',  t<>  ^f 
scMt,i^^.>^lM  fhilt  fhty  •pr«stent*d^8udh"a:  dilch ' 

k  '^^  M  <ftl^  df  di^'btoti  /ffb^'XtiMidiU^''  'It' 
wAf^iMMitf'  Ofip'dlftiiuriier,'  tb(<t  cfaey  ^|ht''ha^  '"^ 
pr8AJh«e«*»Hf>^optfri  Hsvidlfth<i«:^'  G*ti^  Hbd^'Pen'  ' 
iwiVHI'dAMe8;"bel«t,  tlHtt'itf  Wd^  properhf  sMd'6<An^ 
mUify  «Hy '  be'Tnt«ifti«d  tbat  the  'presenttnient  wa^ '  ~ 
MtkWthii\t'o^h  kno^rlftdge,  and^^o*  p4yjtiry  j ^anCl  ''I  . 
thffi>iF'il%  ^vesented  U«rpon  evfdencd,'  tbte  plaitt-' 
tlfl>4Mlgbt  tb'*faliiW  itin  htsreplicdtim.' 'Kiltl^op^. 
haiidiV' J-  said,  tbat  a  iban  may  not  jOtttty  b;^  itii    " 
teMtaetiti   but  tbit  it  ought   to  hikve  been  pre- 

*  See  the  case  of  Buckley  v.  Wood,  4  Ren.   14.    1  Salk. . 
tS.     1  Will.  Sannd.  82.  n.B: 
t  Cro.  EWz.  49«. 
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ple9»  ivhiph  was  beld-by  9M  the  juirti«w  U>  kt^A^ 
cugr^ble»,,.atoiely,.  the  WMt  of  «n  ^llegi^liftii  th»t 
the!  ditch  was  wHhin  ihe  Icj^t ;  for  if  not«  thm 
tl]ff  preseQjtment  therepf  was  out  of  their  chaiqg^ 
'  a|)4.  there  was  no  peijiiry.  - 

Where  the  original  chaige  is  .in,  itself  specific^ 
the  4efendant  need  not  further  particularize  it  in 
lus  ,plea.  In  an  actioB  on  the  caee*  for  calling 
the  plaintiff  thief,  and  saying  that  he  stole  twQ 
sheep* of  J.  S.  the  defendant  pleaded  that  the  plain* 
tiff  stole  the '  same  sheep,  by  reason  qf  whkh  he 
criled  him  l^ief,  as  well  he  wight ;  and  the  plisa  imis 
hoU  good. 

..Secondly,  as  to  the  nature  of  the  plea^  with  iffe> 

remce  to  the  words,  laid  in  the  declare  ion.   Theugh 

the  charge  imputed  to  the  plaintiff  be  general,  as  laid 

lU  the  deolairation,  the  defendant  must,  in  his  |4ea, 

chfU^e  hies  with  apeoific:^  iotttnces  of  oflhecei 

of  th^  safflelnalMfe  with  the  geneialicharge^   .Thus 

2k  {dMeml^ot  isf  net  at  hbtittf  to  chaise  ^ipenea 

^    wJifth-eixiindKiigt  withoat  dhewief  speaificiinflMnDoa 

/%^/^  /^^  of  it ;  hti  wfaeneveir  «Qne  charges  another  wilh  iim^ 

//y^         hemustknow  the  .parfiiculat  inetai»ce%  upon  wh^ch 

hie  aeeusation.ie  founded*  and  theMfose  ot|ghlL4* 
disdioae  them.  ..    :      •  n*fcu» 

*  Br.  ftctiOQ  sar  cas.  Tl  H.  S.  22.  pi.  3. 

t  ^  Roll-  Ab.  S7. 
tStyl«8»llS.    Stracbey^s  cass. 
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^hk  'hhfr'iB'  ^1  Longdate  ^,  whifefi  wukn'^dtitftl 
for  ^cMdg  tbe  iriaintiff  (who^s^  astockljobbfef^^ 
a-Kidie()uek,  the  tiefdnddiit  justified,  |>tead!ttg^- 
nenttty  d^t  tUe  pteinttff  bftd  not  fuIfiHed  hts  lftoi^!i ' 
tvaiflls;  -JDpoD  'demurrer^'  Loni  Eldom',  C.  J.^  dbU' 
aerired,  that  it  bad  been  strongly  argued  in  stipp6r^ 
of-tlje^'^dftfimer'to  (be  plea,  that  in  consequence 
of  itt  gisnerality  the  plaintiff  must  |yroceed  rd  tritll 
at  the  hazard  of  being  able  to  product  evidelnce' 
sppHdablfe  to  any  contract  which  he  erer  'inade; 
Btkt  thettedaratieii'  itaeif  vrss  defective,  and  t^ 
plaiitf ff  iiaddehve*  to  'acneodw 
.^hkHewman'r.  Bailey  t>  '*b^  plaintiff,  n  jirttJte 
of  the  peaoe,  brbogiht  an  action  against >tfa^^  <kM' 
feft4a»tv  fbi^  ^aFing  dharged  him  with  *'  pbek^t- 
iog  aM  ibe  fines  and  penalties  foffMMd  by  deliW^^ 
queiita  wbocB  he  ^ 'had  coiwictied,  wiliiont  distHl^ 
b«t}%  «bam  to  the  poor,  or  iu  any  naAaer  ild^ 
ooontk^.fer  m^ixm^f  j£ao  tbenaohand^'^  Tfab 
ditflnidaat*,t>fend<^  tbait  the  plaintiff  wsB'arjnstice 
o<mieip<sM«»'«nd:  that  during  nbe^  tune  he  acted 
«i»/j|U0fcv  be  0mfhfmA  ^tmrt  and  aoddry  pefrsona 
raifHfibtlyeiy »'  ia*  <li ven  %  and"  tf undrjrt  finbs  ietnd>  siiixM 
^TfUmi^y^^i'  «ad  on  ip«eltoce  of'tbmr  iM^ng 
rtiqpfotti^^ly-  cot»«fitted  di'riniittesffeottMe  offiMHo^ 
^aJBS$  tbe  farm  of  divers  statutes  of itiils  Mdtin  f 
wl»^  nriA  ^es^e^ye  ftjd^.WfJ  sums  of  money, 
amounting  in  the  whole  to  .£50,  Ijjejr^Cj^^y^^  pf 

t  a  B.  &  P.  284.  t  Hil.  16  G.  3.  B.  R. 

c  c  2 


thr.fetpMiire  deHQq«enttj/«o^  tiii»//CQMi0toi^ 
anA  lia4  i  not  i  paid,  tbe  samtr  to  ith^  (9tf  enl  pttioiit 
torjywboaisithe.emoe  oug|rt)«a  tiav«^tboeQ(>|)4id)ig^ 
virtae  of  the  respective  statutes,  but  hadi^kspli 
a^  di^tained;  ttie.  same»  fes^.i..  ITo  thia.^diete  lAs 
a.:8t)!«j|il  idemurrer^ > «imI  tlM  coortiwefedeati^tf 
opinion  ttbut  tbe  plea  wm  bad,  becaMeil4id'«ot) 
speoifyi  anjf  one  6ne  or  pe&aky  whieb-  htnA  bemii 
uojusdyJei^ied*'!**  •  »  .  .•  r.  .^  t-  >;»0i  sn 
..  Tihe  .iDBtteniaUcged  in  the  jitsttficati^iii^tO'ii^ 
twe,  mast^  io.  ex^ery  respect  correspond  ^untk  iha 
iflBputatioQ  complained  of  ittlhedtclarationvpHiis^! 
iKbareibe  defeadant,  in  tbe  first  iastanoei^thatgei 
(ii^ptaiatiffiWtth  having  febniattsly  stolen  naeiifld 
of^obattel,ii€i  eannoib  afterwards  justify  by?  pltaSug 
tiiat  theplaiiiriffbad  really  been.^uabty  of^slealiBgt 
different  one^.  And  so  with  regard  to  every cifCStB^ 
^tanceiafall  naalerial,  the  laets  set  up  bjr^ray  oTJfo- 
tiifC^tion  .iao^die  plea  nuiat  be  «triDtl(f  OOufeiawM* 
ii!ithrAhe;ri{itputattonroh»rged in  the  deohtfatioo jAit^ 
WMda  fior  fvbieb  the  actioni  was  bvoUghe  etMgtdtUe 
llbtatiff  wtith  ba«ring  been  a  ibaokfitpt  on  :tbi('&il 
4my,^  Aptiii  :io  ibe  17tbye«ir.  of  Jamtt  the  fMil 
T4ie.4efetidaat;  pieaded<  that  ibe  pWatitf^  wito  * 
bmbrapf^ eojthe  4rat  day  lofl'Aiprili  ui  tlM'lff* 
yedf  of  the  aaoM  tetgd,  aud^bsfc  tbcHefomteiMiW 
liabc^btbe  wotdai  >  and  ti^fae  oie^ wm  liaMfilki^) 


'-.  • 


*  Hilsden  v.  Mercer,  Cro.  J.  676.  ^   ^  ^'  * 

^  Upiheer  v.  Betts,  Cro.  J.  578.  "^    "^^  '  ' 


JUSTIFICATION. 

tmtM^tkcLtkfstnpi  to  Aenim^  <if  puMisliiii^  ttbr 
wdnfan^cforiu^mrigtit  alteMiEaKis  Meeivei^  btti'^credit 

^^  F^A  V.  fhordiwgood^  tlie  plain  tiff  dtt^ 
altrad.diat»»  coiiitimsmii  id^tied  out  of  die  (Excbe-^ 
<}Q«rii'4i#Mlti«l^  ti^'  tW  pkiDtiff  and  oneiJ.  S.rby 
fom^iMf^0l>fi4ltey^«ook  atfd  returived  vhe  exami^ 
natioQs  of  several  witnesses,  and  that  tb^MOpf^^ 
tte  fftafefldant  said, ' tbsrc  fhe ^plamtiff  bad' retunhed 
affidefHM)tiO09<tbeiiK9tttmination  of  dime's  ibat  vrnte 
Qereit  s woimV/  The  defendant  pleaded  m  bbiv  «bat 
W^iilTeivwttie  examination  of  one  J.  8.  #boiW^f 
ttv«  8«roM.'  Up^n  d^mamer,  it  waii  adjudgdl 
tetilbia  wds  no  good  jvstifidition  ^m  bar,  b^oao^ 
it  sr  <of  iimeiwitnpess  on<yj  whereas  itbetclmi^  Watr 
iathe  plirra)  number^  '  '    -     '    'i-'     '  » •    '  '   »»i*'f 

•^«lf beie *4fhie  ofienee/ consists  ki'thia  deftndant^i^ 
htttiog^ftobtiebed  tfae^oids  in  *t4ie  'dourseof  a  ^jii^^ 
4kial  (pnsecsdHig;  the  defandant<ii#ust  sbew'it^'biir 
]pltti(:id»teb6  has  beeil  ^tMty  of  no^ifiuMfcaiiM)  wlriely 
thcttoatbraiof  ttbapraoe«difi^  did  »M  <^l  fot^<or^ 
iMtefcar^  ans^bectaiiraf  tbaf  no  p\}lllic|atilDii  MaYe# 
in  lb«^d<i^taraiioir  19  Idft^njjkdimlttd  bf  ih^i'm^tki 
cV^listifeatioii  pfcadtil.  ^  •  The  4kMAdmt  f  taid«0X^ 
UM|cA3wcMiiitl  iMfitarHChambOTJi  alleginj^'  thtit 

•  Cro.  Eliz.  623,  ■jt^'^   I  .^-  •  ^'v  >   •        r  --''■'   " 


^^^cies ; 'the  declaration  alleged  the  eacfaibTtifig^iiieMi, 

"^^  and  thai  the  said  defendant,  at  fi.,  4fa  ttie  iMtttj 
of  Salop,  said,  that  the  said  bill,  and  the  u^imh 
contained  therein,  were  true.  The  defendaat,  in 
bis  plea,  cdnfessed  the  ex'fatbifing  of  the  bil  iff  the 
Star  Chaoifber,  and  that  be,  in  tiie  said  <Kteft4t 
Westminster,  spoke  the  ^aid  words  d^»fue  Am^tto 
he  spoke  the  words  in  the  county  of  Sidcf^hefcre 
or  after  the  day  mentioned  in  tfhe  declaftiti(tt,'i)y 
which  he  estcliid^d  the  day  itself,  for  wUcKHniOft 
the  pled  was  held  to  be  insuftcient.  Butjfid|F* 
inent  for  the  plaibtiff  in  this  cai^e  Was  afMiMds 
reversed  updn  writ  of  error  in  theEiicheqaftCh»- 
ber,  because  the  defendant  badf  asserted  i»^ 
county  of.  Salbp  nothing  ib6re  than  that  thcf  tul- 
ters  cont&ined  in  the  bill  were  true^  withouiiptci- 

'   fying  the  contents  of  the  bilL 

Where  the  alleged  libel  was  cdilteined  iirW  jlM- 
tion  to  the  members^  of  a  committee  of  the  B0b» 
pf  Comm6nS4  the  plaintiff,  in  his  declaratioo,^ 
legiid  generally  that  the  defendant' had  paBli^ 
the  libel  to  ''  divers  subjects,^^  the  defeodtttjo*' 
tified  the  public&tion  to'dtverii  perfcoos  beiagiMD* 
bers  of  the  committee,  and  averred  itto  be*^** 
'same  pkiblishing  of  which  khe  plaintiff  idiX^ 

'  pldined^  and  the  jplea'was  held  sufficient.  BM^^^ 
seems,  that  if  the  plaintiff,  in  his  dec)aiUioli,it{f^ 
a  publication  to  divers  people  by  name,  if  the  de- 

•  take  V.  King,  i  Saund.  rfd.  '^''^  ^  ^ 
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* 

ftp49Bt  just^  ^9  puUicatioo  to  some  qt  .I|^.bi 
bg^  Bsme,  he  o^at  tmverse  a  publication  t^  the 

riaat.. 

And  the  reason  of  the  distinction  is,  that  in  the 
fymet  a$e^  iwfaere  a  i^eneral  pkuhlication  to  divers 
ttftl^Mtsis  aUeged,  tbe  plea  tibat  he  publi%bed  to 
i|iirewsula!)ei3t8:bei9g,  members  of  the  committee, 
i«.,e<liWfitaQt  with  tbe  declaration,  and  tlierefoM' 
wiAh;tbe  a^tiarment  that  the  publicatioq  is  tbe  same. 
Bi4  il  tbe  plaintiff  declare  of  a  publication  to  A. 
Bh.C,<A|id  D«,  tbe  defeodai^t,  in  justifying  a  publi- 
^tioi^.to  A.  and  Bm  cannot  4krer  it  tabe  tl^e.same 
imlbii^at^  with  tbfU  complained  of,  but  should^ 

.  .tBife«e4be  publication  to  C.  and  D.* 

.MW4ieie.|iaict  of  a.publicationjconsists  of  a  report 
1^  jadi.cttft  proceedii;ig8  alfid  the  rest  of  comment, 
since  the  separation  is  necessary  for  the  purpose  of 
dftfence,  the  defendiant  ought  f  to  take  upoorbim- 
s^jth^burthen  of  making  iU  in  order  that  the  court 
may  see  what  parts  he  means  to  justify..  And  if 
be  does  not>  th^  coiirt  will  not  allow  him  to  amend 
liis  plea. 
.,  A.plea  of  justification,  hoi^jev^r,  may  in  st^h 

.^asg  h&.gnod,  »;iJdi  a  general  refierence  to  cejrtain' 

fpiu^tf  g£  tbe  libel  set  ibrth  in  the  declaration,  if  tbe 

wmt  can^ee.with  certainty  what  parts  are  referfed 

.  tc^  as  if  the  reference  be  to  so  much  q(  the  Ijjbel 

*  See  i  Win.  Saand.  133.  n.  4,  and  22.  n.  2. 


^jfp^iite^.y^  the  pluiotiff  fiuc^  a crimei  as.  peqarjft 
f;)f\^t  wo^\d,i^e  »i^%^ientwithoutxep0dUngaUthm 
part^^agam,  yvbich  would  lefid  to  prolixity  of  pleid- 
iffig  apd  }QUght  to  beayoided  * 

,  ,^.sf ^ 31  J.  U Ct  ]& 3. 3 .it is emcted, dMt Ml«c« 

jt^ons^uppxi  tt}e  case  (ifthec.jthen  for  slander)  sballiw 
t^^if^^Q^^  s(pd  $uied  withio  sixyears^ncoct^lttrttiie 
<p9f4se,qf,9UQh  action  or  suits^  and  aot  after*  AfA^ 
(iai^^tiqp  jappn  the  case  for  woitls  within»tWQ|fei?» 
j^f^^tj^ftif]:  the,wor^  spokoo,  ainl  not  after;  kiai 
b»^n^,he|4/U0!^r  ^thisi  statute,  that  the  .latt^iHmitii' 
lion  applies  to  words  in  tbesaselves  ai(>tionaUkiQlll^ 
9J^4,P9^  ta  a^w  ^b^xe^f^tke  siftecialdanwg^eaiitbe 
g]royi|d  of  ftctiqa,  iiar.to  written  slander  ;.aadiit)li» 
l^?ej^;  dqcid^d,  tbfit  ,c^i^s  ,of  spandaliun  ip«gpitl«ii 
W*?  RP^^i^^tJwa  tjif,  lattei;,  thougk  withim  tlie  fomi^r 
lipijt^tiQpt^  I.I 

It  seems  now  fully  settled,  thaAJf  ib^d^isiidiat 
mean  to  avail  himself  of  this  statute  §,  he  must  in 
ati  Hias^s  plead  it. 

Where  the  words  are  actionable,  the  time  be- 
gins to  reckon  from  the  speaking  of  the  words;  but 
where  special  damage  is  essential,  the  damage  it- 
self is  the  cause  of  action,  and  not  the  speakiog  of 
the  words ;  in  such  case,  therefore,  it  seems  that 
it  would  not  be  sufficient  for  the  defendant  to  aver 

•  •  • 

*  Per  Le  Blanc,  J.  7  E,  507. 

t  6  Bac.  Ab.  441.    Cro,  Car.  1§3.     Salk.  206.    1  Sid.  J5. 

t  Cro.  Car.  535. 

§  Sees  Will.  Saund.  63  a.  when  this  point  is  fully  diMHtfC^' 
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lAhiAplea  thdt  he  did  not  speak  Ihe^di^^WIttifh 
BIX  years;  because,  though  that  Wis  Wife'  iS</t, ^4tJ4 
daisise  of  action,  rian^ely/  the  ^(iie^idl  ctamag^^' &i^ 
have  arisen  within  the  six  years,  he  otighriher^- 
foi«i  lo  plead  that  the  cause  ofacttoii  d^d  noi  aCCTue 
^thiii  the  limittdd  tftoe. '  Where,  hbweter,  ^lie 
words  are  in  tfaemseWes  actionable,  thOu'^H  speciist 
^mgge  be  laid,  since  the  words  thetnse!ves^^i^S 
rjM  teythe  aetion,  and  the  damage'  is'tnere  matter 
in  aggravation,  it  would  be  sufficient  to  plead  tliat 
the  defendant  did  not  speak  the  wprd^  \^ithin  the 
time  Itmited  by  the  statute.* 

The  defendant  may,  under  the  statute*,  by  leavi^ 
of  the  court,  join  a  general  plea  of  not  guilty  to 
the  wbole  declaration,  with  a  plea  of  special  just(^ 
fictttion  to  the  whole  or  partf;  andhe  may  plead  not 
guilty  as  to  part  of  the  words,  and  justify  the  speak?  • 
iftgof  the  residue :(. 

III*  .   '.  .  s  .. 

*  4  Ann.  c.  16.        f  Cro.  J.  26^,       {  See  Tidd,  6(»,,4th  ^ 
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CHAPTER   XXIV. 


Of  (hi  Replication. 

\T  seldom  happens  that  any  thing  can  be  replied 
^  to  the  defendant's^  special  plea,  except  the  gefaeral 
t^ptication  tXde  injuria  propria^  &c.  ivbich  putB  the 
trhole  of  the  defendant's  plea  in  issue  *. 
'       In  some  instances,  however,  a  special  replication 
'  becomes  neceabary.     As,  where  the  original  slfffi- 
jkf  Imputes  to  the  plaintiff  the  commission  of  a 
^ecjfic^crime,  ilnd  the  defendant  pleads  in  justifi- 
cation   that    the  plaintiff  was    really  guilty,  he 
plaintiff  may  reply,  that  after  his  commission  of  the 
crime,  and  before  the  speaking  of  the  words,  be  was 
pardoned  f- 

And  it  has  been  said,  that  in  such  case  it  makes 
no  difference  whether  the  pardon  be  a  special  one, of 
which  the  defendant  was  ignorant,  or  a  general  one, 
since  a  man  who  takes  upon  himself  to  spread  slan- 
der, does  it  at  his  pjeril ;  but  that  if  a  man  who  bad 
committed  felony,  secretly  procure  a  pardon,  sod 
another,  not  knowing  of  the  pardon,  cause  bimto 
be  apprehended  for  felony,  he  would  be  justified, 
because  ivhat  he  did  was  for  the  advancement  of 
justice. 

•  1  Sauiid.  244.  n.  7.     t  Cuddington  ▼•  Wilkint,  Hob.  81. 


But  where  the  pardon  is  general,  containing 
Claudes  of  exception,  it  seems  the  plaintiff  should 
aver  that  bis  case  does  not  foil  within  any  of  the 
exceptions  ♦. 

And  even  after  a  pardon,  if  the  defendaht  merely 
say  that  the  plaintiff  uxis  a  thtefy  the  pardoii  f  will 
not  be  available. 

Wiiere  the  plaintiff  has  stated  the  {Hibliea(i0ii 
generally  to  have  beeo  made  to  divers  persopf^.  <iiot 
naming  them,  and  the  defendant  justifies  t^lie^ jpftbi* 
lication  to  particular  penon^  as  to  the  i^efpben 
of  a  committee  of  tbe  House  of  CoauDOQSi  >^|pie 
plaintiff  tnean  to  insist  upon  a  publication,  Xo>j^j 
-others,  he  should  state  sucb pilbticatioD  ,t|y, 
of  new  assignment  :t.  r^  •  ./^» 

•  Hob.  67.  t  Hob.  82.  '    ^ 

i  iSee  1  Saund.  133.  and  Cliitty  bn'Pt^iiditig,  etihy-'  ^^^^ 


•   •  ^        *:■  :    '  :qt  :-3d  ■ 
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CHAPTER   XXV. 


y- 


Of  the  Evidence. 


Tolfe  course  and  extent  of  the  evidencie  Xoht 
adduced  l)y  the  parties  at  the  trial  will  be  cotfsi*^ 
dered  in  the  same  order  with  the  pleadings  by* 
which'  the  evidence  is  regulated. 

Ttrnty  as  io  the  fact  of  puhlicaiion.—^hexe^t 
action  is  for  words  spoken,  evidence  of  the  speak-' 
iig  before  any  third  person  will '  be  suffici^/ 
though  the  declaration  allege  them  to  have  been' 
spoken  before  A.  B.  and  others  ♦.    And  where  the' 

■  •     •  • 

words  are  in  themselves  actionable,  it  is  sufficient  to 
prove  some  of  them  which  are  actionable,  provided 
they  be  proved  precisely  as  laid  f  • 

If  the  words  be  spoken,  or  libel  published,  in  a 
foreign  language,  or  in  characters  not  understobd^ 
by  those  who  hear  or  see  them,  there  is  no  pubfi- 
cation,  since  there  is  no  communication  prejudi*" 
cial  to  the  plaintiff;  and  if  the  words  be  spokear 
or  libel  addressed,  to  the  plaintiBf  only,  without' 
further  publication,  no  action  is  maintainable^  sioVe 
DO  temporal  damage  can  have  accrued  from' the.de« 


.1 


•  B.  N,  V.s. 


fendant^s  act*,  but  such  a  publication  wooMbesuf* 
ficient  to  sustain  an  indictment  on  the  ground  of 
its  tendency  to  prod^ci?  a  ^br^i:h.^QJ[  the  peace. 

Where  a  witness,  viho  heard  scandalous  words 
spoken,'  his  committec^^fdem  immediately  to  writ* 
ing,  be  may  afterwards  read  the  f^per  in  evidence,  i£ 
he  swear  that  the  words  contained  in  it  are  the 
▼cr^^jrords-l:;  and,  if  the  worcjs  have  not 
written  immediately,  the  witness  may  relet  toljti 
minutes  to  refresh  his  memory  J.  \   .    :.   ^ 

In  case  of  libel,  before  any  evidence  can  be  givea 
of  f%s  cout^nts^  prima  facie  evidence  must  be  given 
of  a  publication  by  the  defendant.  Evidence  of 
a  publicatron  is  either  of  a  publication  genfrallyi 

or  of  a  publication  in  some  pdrticular  c^^nty  ot^' 

"      • .    '  'J 

plftQC,  and  it  is  either  direct  or  ii^ditect. 
^  The   publication   may  be   directly , proved,, not' 
only  by  evidence  that  the  defendant,  with  liis  own' 
bands,  ^distributed  thei  libels  or  exposed  its  .con** 
tents,  or  painted  an  ignominious  sig/i  overih^diyn: 
of  another,  or  took  part  in  a  procession  carfying'  a. 
lepvesentation  of  the  plaintiff  in  effigy  for  the  pur<*. 
f^Offte  of  exposing  him  to  contempt  and  ridicule,  hut 
aisa  by  maliciously  reading  or  si^ging^the  |[}bnteij|ti^ 
^thejibel  in  the  presence  of  others;  ^11^  of  Wljipli 
fects-  are  direct  proof  of  the  averinent  tiiat^  the  pe'- . 


•  1  Will.  Saun,  1^4.'n.  2:     i't^l  l^C^l'  ''^^^^q^^^  O'^ 
t  Per  Holt,  C.  J.    Sandwell  t.  Sandwell.    Holt,  R.  305. 

t  Ibid.  .      -^  Am&* 

§  R.  V.  Almon,  Bum  t'CSg. '  ^eVen'%iyp^'«Wf ''%^  f  r, 
II  5  Rep.  125.     Moor,  813. 


/ 
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£Bii4Mt  publisfaed  the  dloK^d  Ubei)*.  -  But  i|t.  fice'. 
()«eta«)j^ '^ppetisr  that  m>  divect  proof  ew  be  gi^mn 
of*  the  defendant's  agency  io    tbe   pubUcation  of 
the  4ibel,  and  reset t  nuist  be  bad  .to  indireo^  evi^ 
dMfce,'  in  order  to  connect  him  with  nbe.lihei, 
and  fix  bim  with  its  publicationu    The  moat  usual 
and  iaipoitant  piece  of  evidence  for  this .  puipoae 
oomistS'  in  proving  that  the  libel  pubUshed  is  ift 
tbe  band-writing  of  the  defendant ;  wbeo  the  plaiiw 
tiff  has  proved  this,  he  has  nMde  out  such  a  jiiiWM 
fiiiW  case  as  entitles  bim  to  have  the  contents  read 
m  evidence  f. 

It  was  observed  by  a  great  authority  jlf  that 
'*  When  a  libel  is  produced  written  in  a  mas^a 
own  hand,  he  is  tal^en  in  the  maiuer,  and  that 
throws  the  proof  upon  him  ;  and  if  he  cannot  pro*- 
duce  the  composer,    the  verdict  will  be  i^nst 


The  grounds  of  this  presumption  are  plain 
reasonable.  A  man  is  at  liberty  to  think  or  to 
virh^t stiitii  Him;  at  all  events,  he  incurs  nO'Oivii' 
i^iB^ponei hi lity  unless  he  divulge  bis  thoughts; to idK 
f^^mporal  prejudice  of  another  ;  butitseemaeqimttjf 
dle^r,  as  a  proposition  either  of  law  or  expediencjv 
that  \i  he  write  what  is  false,  and  the  calumii]K 
become  public  to  the  detriment  of  its  obgect^^fan 

•  5  Rep.  1 25.     9  Rep.  59.  b. 
t  Burr.  4689. 

*  t^^r  Holt,  C.  J.  R.  ▼.  Bcere,  Ld.  Ray.  417.     MulfettT. 
HaltOD,  4  Esp.  248.  ..  ,  1 


m  jtirt  at  jietpOBtible  .for  .the  effldols  of  rbis  vcgU^* 
gnMtt!  M  if  he  bad  been .  tbe  voluntary :  pubU^ei 
of  tbe  scandal;  if  a  man  write  libels  for  .his  oiri^ 
persaal)  be  must  be  content  to  enjoy  the  #atis* 
facAion  diminished  by  the  risk  and  peril  of  an  ac4 
cadeotal- publication  and  its' oonsequeaces* 

The  writing  a  libel  *  does  not,  however^  ia 
aaiy  case,  amouit  to  a  publication,  but  is  mem 
evidence  from  which  it  may  be  infemd;  what 
amoiiats  to  a  publication  is  a  question  of  fadt* 
faUiog^  within  the  province  of  the'  jury  to  decide  ^ ; 
and  though  proof  that  tbe  libel  is  in  the  hand^writ* 
i^g  of  .the:  party^  goes  far  in  fixing  him  with  the 
puUioalion,  he  is  sltU  at  liberty  to  rebut  the  strong 
flKBsamptioD' thus  raised  against  him,  by  reconoiik 
lag  Ab  ha  with  bis  own  innocence. 

Ikto  effect  of  such  proof  in  evidence  having  been 
diusbriefly  considered,  it  may  next  be  inquired  with, 
•what  d^cee  of  certainty  and  precision  the  band« 
wri ting) Dfi the  party  must  he-established  before  the. 
waiting  icao  be  read ;  «a  matter  of  evidence  most 
iaaportant  when  considered  in  its  relation  to  civil 
«|iiia^ ^wherein  tbe  disposition  of  the  fortunes  of 
iiaduridttals  so  frequently  depends  upon  written 
t^timony,  but  demanding  still  more  serious  at^ 
iBSltiM  when  considered  as  the  medium  of  proof 

incases  of  libel,  forgery,  and  treason,  with  the  de- 

« 

*  Iamb's  case,  9  Rep.  59.     15  Via*  Ab.  9h    Mo^.  81^. 
t  Baidwia  ▼.  Elphiustooe,  B.  R.  1037. 


hf^t,f^^efesj,w}o(ipct,^  the ^»t^a.  afe^fQtMMlilii 
1^1^  .thjLm wMvrabie  4iya.l  f£.  tl|e  ^^m  \Bml¥^.^ 

teenJiie.JVjrcbt(ieiiop,of  Canterbury  H^rite  fi^iimts 
in  ^ji|fe;»  bu^  Ijbajt  ba.h^li^ved  /go^  i|f,  tbe  i«ignM 
tujT^  on  l^fi;|^«^ji^.pr<94iiced  bo-h^A^a  bee9  mtiUm 
by,  t^ie.  AjQ^tjif *»«•  .         r    «  .  .- 1  • 

JSIr^^Brpoke^  ^stat^n  tbat.be  believed  (AHiltiMi 
8ig;Q^r(^^o  b^Vi^  been..wrM;teD.tb^*  tb^  Bishops 
£ly;..bvt  .J4pon..(crQis  e^FAmiwMop,,  jt  tjjniedi«iit. 
thaj;  bis^beli^f  waaioyuidedupKU^  the  i^^mUMice  ) 

ter  sent  to  the.j^ia^Qp.of  Oxford*  wJbicb.i^ilaAt|)p, 
wi^neyp  x^bcii^«dtt^  have  iltf^>  wriUeit  kgr  tbeiBi^ 

sbpp  <iiC,^y.  frcun  VT^^S'^fit^  upon,  bw  WJA. 
tbf  ^iabj>Q  9f,Oxf9rd's.ap^w»r<,affd  (;mimui}i<»4l^  I 

T^^*}  ^ffR  o?.  %^%^ipc*  <»^bp  )5>rigippl. l^ttfi;^  Ji<K|i 
**••  "r^'M?*^'s  *^I^W«  u^fepeqce,:  >lif|.,«|^<«^i»0iMk#(fl 

prove  ,a,jp§Ln'^  b^ndj?— Mr.  .Attotrn^jr  (jJ«wIH)-*m> 
"  ^®  i}ayQjftpf»^^^vidi5P9^,jbm  l^tftbttigniati^BSliliili 

**•».•'.  J  .MryS«q,^nt.Pqp»bertpp,r7"  lC«i»^tf|<«' 
^*>^4!?.)fP"  '*''^  ,nev|ec:  91|^/.sih;|i  i  a, ^ifilMiwH*- 

*^%*«$i^^i#B9.%  :i"^.   .-jil  iW  yd.  jiiilin*  »•<«<«'» 
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AAer'iMfte  ol^r 'efideace  ted  b^en  gifkn,'  ifir.' 
Jui*ito^P<me»l«obii«nred,  "Mr.  'Sdidwr,  FttitoM 
you  liave  not  sufficiently  proVed  this  pftper  t6'  bit" 
sulnofited  by  itfy  Loids  the  Bisbof^.n^-^M^.'Soi. 
General,  "  Not'tdread  it,  Sfr  >"— Mr.  J.lNjwdl,-  * 
''  If 0)«iKit  tfo  read  f t;  iris  too'slen^r^t  pro^f  %»' 
sueb  ft  «ai6;     I  grant  you,  tn  ciirU  iftstions'  a  sfeti*  ' 
der^proof'  19  sufieiMt  to  miake  6ut'  a  man's  Hand,   ^ 
1>y<«r  teller  to  a  traiiesfiian  or  a  correkpoodetit,  or'  ^ 
the  like;  but  in  crimioal  cases,  (sireh'asthis  is,)  if 
su(;h^  4  proof  he  allowed,  where  is  the  safety  of 
yo^  life;  or  any  man's  life,'  here?*' — Mr.  Solicitor  ' 
GifimH;^  We  teH  yoo  a  case  where  it  was  altowV  ^ 
ed;  'iMl  Ittat  is  Mr.  Sidney's  case! — ^a  case  of'trea- 
soiH*%ttd  printed  by  authority.    We  tel!  yoti^no-^' 
thing  but  Whit  was  done  the' other  day /^  '  '  ^ 

4i;0l*J.  Wright-^"  I  tell  you  what  I  say  to  it:  I  ' 
thllA^iily  there  is  proofencfugb Mohave  it  read,'and  ' 
I  inVttbt  askam^  nor  aftaid'to  say  it,' for  X  know  I'  ' 
npemk  wkh  the  law,  say  what' yon  will  of  criminal 
caaM'ttttd  the^datnger  of  peOple^s  lives ;  therd  werk 
OMt  daitg^r  to  the  government,  if  such  proof  were 
not^  ttt^wed  to*  btf  good/'— M.  J.    Powell—**  T^ 
thililr»diiere'ia^  iko  danger  to  the  government  at  all, 
in  iMfiiiriliggood  proof  against  offender^.' '~L.  C.J. 
— ^  iidte'stny'Lprd  Arebbishbp,  ant)  tlie  Bishop 
af-SlvAMpAi,  anU  my  Lord  of  £ly;  their  hands 

an'1^vaiK''it  1^  pMv^  ^  b^  ^7  Lord  Arcnbi-  ' 
ahepV  writlnf  by  Mr.  Brookes ;  and  he  pr6Ves  bfy  ^ 
Land  of  Bly'a  kmiAk$  eompaoson,  and  so  my  Lord 


I 


<rf  iA«8pb^&.  .Now,  .Biother  PembertoO) .  tlpdVaa 
aos^if  ^r«  t^  your  objection.  It  beiog.proved  thatil 
ff  a^xoy^^Ki  Arobbisliop'a  baad^wntiiig^ then 
t^ey  ciHffiie  ^ix)  s^y,  *  Wie'U  prove  the  hands  of  M 
o(h^rs  by  conptiysoa' ;  and  for  that/tbey  hi^og  jw 
wi^nesaev,  that>say,  they  have  receur^  letteis  from) 
^nd  s^B  their  iiand-writing  several  times;  and 
cpmpariog  what  they  have  aeen  virith  this:  very 
paper^  saya^  the  wttness,  *  I  do  believe  it.to  be  bii 
baod*'  Can  there  be  a  greyer  evidence,  or  a  faller.'* 
^Mr.  Seijeant  Pemberton^''  Admit  at  to  be  lull 
evidence  against  my  Lord  Archbishop ;  whal^itbat 
to  the  reat  ?  There's  do  evidence  agaiwt  them/V 
Mr.  Justice  AUybone-*-^^  Brother  PembertoSyv^ 
to  the  objection  you  make  of  comparing  haod^*^ 
is  an  objection  indeed,  I  do  agvee ;  but  then  (soo* 
aider  the  inconvenieno^  which  you.,iuyd.Mr«\Pol' 
lexfea4o'8o  lacich  inaiet  upou«  If  a  mm  AhwW 
be  accused  by  a  coropar}ao&<of<^ hands,,  nhsm^i 
he;«  he  is  in  avtnost  lamantable  €a$e>  )fov<h»,W 
<pay.be  so  counterfeit^t  that  he^himaetf  iMj 40 
be  able  to  distinguish  jil.-^|l|it<.thea  yott  4^# 
consider  where  you  ure,  on  the  otiier  aiderdl^ 
>may  b^e  iia'  i^je^lioii  iD..u>afi(e«i,  ff  6ot^  mIMM"^ 
hftve  'V^  iUtrie.jii^]ght, :  itcofopfu^e^  VIM*  ^/^ 
fethfsiu .  :Foc,.  oathe  other  f^^e^^w^uw^  iriMd)};# 
L«0»PBi«ent  be,iri  wiUrmakeiibd8^^ijdj|ra4Hflfl# 
cfpyfftvm99^  Wilhtj3r«^Ofle,p|Mi^djip9rc(^ 


teAk«,'  tf9?(fs  yoUt^dockriiil^ltf'^paMftV'CiirredVN^ 
bi^usie'eVeiy  cas^  depenKdi^  iipdik  i^  bwn'fScta.  it 
Il^k^  fti^^me^o  swear  t  ^knoi^ydUr  tMad,'  ttie 
ititfiiceraents'are  to  myattlF,  h<yw^I'*diM«toryndwMt; 
dfil<it^  t6  sWear  if.  Knowledge  ^)pe»tdi  opbd  cfrl 
«iimstav»«<ei  ;  I  iwe&t  that  1  kne^  ytfu,  but  yftt'I 
ftiay bebrider d  mfiitake,' for  I'can ha^e my kndt^rl 

ledge  of  V<>u  no  other 'way -but 'frotti^tKevisibiHlfy 
pf  yoti^  And  anbtbet'  man  may  blr  ^6  fb6cl/'VA!^ 
you,  that  tterfe  i«-  a  poasibai^y  df  Wy'befng''m1s- 
talen  ;*'5ut  eertamly  thtft  ii  t?videtibe,  gblitf'ef i- 
dencfe'''N6W  het-e' are'-'seVei-ai -^intlenlfen  iVHt 
swerfras^to  my'Lord'Afcbblrtibp^s  harid-#ritfti|. 
Hba^ee  as'td som^ bf  ttM-' <Mher»,  thM-'tbe  ^v^'- 
da»bfr1»ii6t'ko  Btfoiig  •foHwhat'that  man  said/thitft 
he^^KlJ'beReye  it  waa  rather  such  a  LttrdV  Banff, 
tli«W%# Whkh>  went  bfefefej  oi' that  which  came 
tufte^yHiP^  'Ht-  th  %«ght  at  all,  and  so  some  Ht 
tt§*^fl^r3,  >baf  41  is  ^iti^ely  proved  against  my 
fi0rd'Arcb($Mtidpi '  And  otie  or  two  more,  so  that 

tU&t^^tffrt^frtbinaace' the* reading  of  this  w^it- 
^ubr^'^  <^'bi'  T*(';o   •'.  •  Ml  .   .■    '■ 

iU^iMl«ifru»ttei  IloffcN«r«y*-t»^  Good,  my  'Lord,  let 
-iA^s^  »ffly  «p?BibH;»*UiL."C:  J.-^**  With  all  my 
«fei<<,«4jWiMtti^:*'-^!lB.  "*.'«  Hdlo^vay— ^« '  My'  Lord, 
^ilfftfil',<:ilsNlfi8  diis^l^^  tl^re  oogfat  to  \m  tflflofe 
4fr^  i#8M^  i|8^^i#ly>  the  >  pt6tje  M'gtltl^'be 
•iiSfbii^h^^dmciti^kstTVii^  in  crimffiel  iJoa|f«rs  thin 
si4»  «Vff>tti«fefM  ^Ifr^^ivitoaatters  wfr.do*gti  tfpWi 
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giigbt  proof,  8ueh  as  the  c6mpkri86ir  bf  1iitk#% 
proving  a  deed,  or  a  witness's  naoife,  and  a  Vrfy 
small  proof  will  induce  us  to  read  it;  bdtjto'tii- 
minal  matters  we  ought  to  be  mot^e  stribt,*^ 

-  require  positive  and  substantial  proof,  that  iH'fi^- 
'<ing  for  us  to  have  in  such  a  case,  and  if\^tA\ 
bfetttSr  proof  I  think  it  ought  not  to  be  re^ft*  '•* 
L.  C.  Justice—"  You  must  go  on'  t6iwme 
other  t>roof,  Mr.  Solicitor,  for  the  court  te**Wae!d 
in^helr  opinions  about  this  proof/*  '  '  *'  "' 

The  rational  observation  of  Mr.  J.  PoWWI,  tlliit 
'there  is  no  danger  to  government  in  requirtng'grflxl 
proof  against  offenders,  affords  a  (deasing  T^J\^'lo 
the  disgra):eAjl  and  pernicious  doctritie  e^cpoMded 
by  the  Chief  Justice  ^nd  his  coadjutor  Aliyb^t 
which  in  plain  terdis  was  an  avowal  thatifna^ 
prosecution  the  liffe  and  liberty  of  the  sul/fect'iite 
of  too  little  importance  to  be  entitled  to  considetl- 
tion,  and  that  defendants,  therefore,  in'stlCh'biMi) 
ought  to  be  convicted  upon  evidence,  Wi  wte^» 
in  any  other  case,  they  would  be  acqoiteM.'  WMb 
a  similar  distinction  was  att?empted  to  be  ^ti^ 
in  a  subsequent  case*,  it  was  obsei^i^ed  by'lw 

•Caralden,  C.  J.  **  As  to  the  distinction  wWblrHto 

.bMn  aimed  at  between  stkte  offences  and  others, 
the  Common  Law  does  not  understand  that  kind  of 
reasoning.  .  ,,      . 

,,..T^e  defendant  t  h^v^ig  qq^ipiti^, a,|jAt;^«r» 

'^^^  «ist'itseliuW<}f 'papers;  l^i^t'^r.  i'iV;"^^"^     '^'t 
t  .R-  >.  Sir  T.  CuJpepper,  tfoVt,  ».«  ^'''  ^'^"""^ 
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l)ie  S^fsoq  of  Sir  F.  W.  in  bis  own  house,  an  in- 

.for/natk^P  was  filed  against  him,  and  h^  produced 

a  ,wp^e3S' to  svrear  to  the  contents  of  a  letter  from 

;t}|e  prosecutor,  who  deposed  itiVas  in.  the  sanie 

Jifmd  ^iJtb  another  jQtterwhioh^bad  been  admitted 

tf^  be  re^d.  in  evidence*    But  H<^t>  C»  J.  said,  /^  In 

the  ca^  pf  a  deed  losD  or  biirpit,  we  wjll  admit  a 

;P9W  ^^  counterpart,  or  th?  contents  to  be  givtin  in 

,c^ridence ;  but  we  never  permit  it,  unless  it  be 

proved  that  there  was  such  a  deed  executed.  Now 

here  tbf  witness  cannot  prove  fhis  letter  written 

for  be  never  bad  seen  the  prosecutor  write,^'  and 

.therefor^  it  was  disallowed.  . 

j^  3 In,  Crosby's  cas€)*,  which   was  a  trial  before 

Uolltj  ^.  J.  for  high  treason^  several  treasonable 

.jlfipers  ^«r9  produced,  which  the  witnesses 'swore 

f heiT) bel^^ve^  to  be  in  the  hand>  writing  of  the  pri-* 

ac^lf;^.,  yVnd.on  .tl^is.  a  quesUoa.  arose,  .whether 

.ppmpfrifpn  of  ha^ds  was  evidence*  And  the  court 

^(i^l^d^t  though  it  was  no|  sufficient  for  the  ori- 

^J|^p«^  foffp^^tfon  of  an  attainder,  it  mi^ht  be  well 

sBSI^  ;^|f3    ft  Mcircumsl^ntial    and    con/irming    evi- 

i^lff^f^liS  ifj^^^  f^^  ^  Otherwise  fully  proved,  as 

.jjji  ][{9r4/PT^I^^9!'t:4f^^>.^l^r^  i*  ^as  proved  that 

vMifttt^RM:t?>2ft>vi^  certain  papers  inlio  France, 

/ji  liioe  r-. 
•  12  Mod.  72.     Holt,  7o3.     Salk.  Csp.  .    ,        , 

St.  Tr,    Buchai^n^  i;^.  ^^fei^^y,  1  BHm  6^^^^  ^^^^^ 
of  O'Connor  and  o^ere^IVf^^^  ,,.,,,  ^^^  ^.   ,^  ^ 


■ 

that,  m  the  principal  o$o0,  siDce'Chay.imrefooti 
elseti  here,  to  coovlct  on  a  simiiituds  of.  haidB^ 
would  be  to  run  ii^to  tbe  errmr  of  Cdonel  SidDcyris 
case.  Upoi^  this  trial,  the*  prisooev  {mduoocUB 
dopy  <A'  the  act  of  p^rltanfieBt  for  che  wveiMi)>of 
Sidney's  attfritider,  in  wbJ4$h  it,m  dcclareil  tbt  tk 
conypatj^on  of  bands*  is  not  legal. evideneetf  »  .'l 
^  A  paper  wis  produced,  said  to  he  thiihtod- 
writing  of  a  deceased  rector  t^  lo  or<kt  lo  f*bve 
this  fact,,  the  plainti€^s  .counsel  offered  to  pfixhMia 
many  of  the  returns  of  the  spiritual  courti^  of 
the  births  and  burials  made  in  the  time  of  theM* 
tor,  and  signed  with  his  name,  ATr.  J.  Yate8»i»i, 
«*  I  have  no  doubt  to  reject  tbie  evidMee  as  notiil- 
missible ;  I  do  not  know  0f  any  case  wibtoe  com- 
parmoB  of  bapds  baa  been  allowed  to>be  widmt 
at  all/'  ft, 

In  Revett  v.  Brabam  j:,  to  prove  tbatJ^'COfM 
Written  ?»struetio|is .  to  be  a  forgeiy^  hfogIMs 
0f  the  Pow4)ffiee  were  called,  w»h»  swore,  liibt 
they  y^tre  accustomed  to  i nspect. franks  mdi.^ 
tect  forgeri^,  and  they  were  allowedito  avcar 
U>  their  belief  that  the  writing  in*  questiofi  was  writ' 
*en,  n^t'in  a  patiiral,  butip  ii&iiatian. 
-  Tbey  were  tbep  asked,  if  they  could  judge  whi- 
"•'       "'  •) 

/ ,  *  J-«^.  R^y- .40. 

t  firobkbiird'vy  Woodley,  Peake*»  C.  N,  P.  20.  ^  ri»  Mie- 
pherson  v.  Thoytes,  ibicj. 


• 


4ittr  tin  iiiftnetitiM  wtue  wnt^ntif  |||«r:9i^f^'?j^ 
ovko  wtMe^tineinorandttiQ,  wbiob.  waa  pi^^uq]^ 
Thii . qufisticMi: was  objected  to^  as  being  a,fi^^Mllr 
'^prnmoL  of  hattds^  bttt  allowed  by  tbe  coux|..  ,»4iMBi 
JjMd'KenycNiy'  C.  i.  meotion^^a  «aae;whei^«a 
'decgFpbener  had  giTen  efldence  of  tbe  meaoiQg/^ 
iattMBy  iritboiit  enplaiQiiig.  the  groonda  of  bia  Art, 
and  wbeie  the  priaoner.  was  convicted  and  ^Bi^eeuted. 
ni Abd.  Biftller,  J.  said,  it  was  like  the  fasa  of 
^'W^ttf  harbour/^  where,  persona  of  skill  were^ 
ian*ad«to  give  eftridence  of  opinion*  i .      r 

I  Itt^Gaiy  9.  Pitt*,  tbe  plaintiff,  to  pr^ve  the  de- 
JJnaJiUfc'a  atcepteuiea  of  a  bill  of  exobv^^  <M(^ 
<te»9pe<itof  of  forgeiies4t  tbe  Foat  Office  agi^pt^ftw 
-fltot  he  had  fpequ^itlj  se^i  firanfca  fH^a  tbiEi,  office 
"in  the  defendant's  name,  and  that,  frcwn  the  ebu* 
:ncti&rmi  wihicfa  those  franka  Wieie  ia«^l\]!(  wrMteii, 
be  believed  this  acceptance  to  be  the  defendaiHiSs 
'iNtid**iiirilang^  -it^«  .i    i| 

^*'  LcMd  Kenyon  said,  ^^  This  ia  net  adinifssible  eiri- 
ideacaw:  The  furthest  extent  to  which  i^k\  ritki  hw 
-hiaen  earned,  is  to  admit  a  pemon^w^o  bas>|betp 
'katbe  habit  of  holdiog  an  epistolajry*  corr^^p^nd- 
•eoeewifeh  the  party,  to  pr4>¥eitbe  handTWiHiag 
from  the  knowledge  he-  acquired  idithei'QWi^criff 
the*  enrreifiiondenee.  li .  caaa  reptfQt^i  in  >^4^b- 
bon  was  the  first  in  which  such  evidence  was  ad« 
^^d.  ^  ^  Th^t  J  evidence  yas  adij^itted  .  jn;^^^nd 

•  d7<}.  a.  Appen.  to  Ptake's  Law  f^^3f  y  \>  ^ 


aflftf(i<Hti^M^r90iii(m  piiticfllac/i>iMina«Bv.«a  a»% 
a^f  r^)%  #j^€tt¥ddi  ;rti//dtt9 . 0ou2sev ^toift  abfair.pceti 
a]#mf>|^Dtttiat.4b6)Maiivefitw«»  wnkteii  faff* tbepert 
%q^i|  i^'bo^rbniMi'WfiitiiV  ittipuiporto  Jto  be^  ^bivtillw 
ftflp^s  (s|9fkit  |04ba<  office  «My  hsve  /hfleoithe  defeat 
4f9|t?^  l;|94^M<»lirig».onitb^  inag^  bttv^ been^fMge^ 
^Q8  4fffyeiJ>,94  tbeifprnsent;  fee  no  cociiinttotcatioiL 
l^jl^t^^oii  ifai^,8u)^eet  witb  tbe  (fbfeadaiiiLtj.Xhe 
iy^t{9e§^,,^a^tt|hent\.a9ked,-  Jiubether,  .MmyyQt%  xheao: 
y^^^f^  .^^tl^qi;  £arg«»iea;fae  ^«ould-  My^  ^bethec 
tl^jf>w^9  ;9.  geftyine^'baodp^writing  of  ^eiberivisej 
I^qr|[}{^^yi^lrsaid,,be  coiuld  lU>ll^l»ffeivethi8^JMli 
.^^egyq^vvOwtinl^ug^jwob  dridencf^  w^.reeeiTied 
ifi^^^jf^  <yM)B|«|pitn9tAM»  bad  ifiyibiaxbarge^io  ^ 

Bi^jnjtj^*  ,|(^as  ^fk .  iprg<?ry 4  A  wi tDes$>:  boja^i  aabed 
|M9.tH^l»>^n^><^<93  to  bis.beliefi  a^id^tbatitba 
W^AVg /Pfi<^^«^P<l  W.«^./ii€UA«.;^'ft<|^i»^i^  b«Uitb«l 

cause  be  knew  him  to  be  a  man  too  well  aiHiuaiiited 
JJJfjU  tf^  Jf  wW  Jtp.f  ig«,  pi^oh ,  Ad  ;,icoottat«,,  i£raiiioe 
9PPjtfm4«l,d|jl;bfLt  'this  dpawf#j|{««  Qf04»«rt.«adttlMtiit 

*  App.  to  Pe«ibfc'«lLa4r  «^  Et.  '37  Gfe  8. 


0 


pusucii^iMr.  4^ 


ifi^icapital  and  soMiU'bttovftt  wbelte>8iii5h>^i^e'it)fir<^ 
qviipd)  but  dojAhe  writing  ^{nrodiid^d  'tHe^^MfietV^' 
HUB  iwos  not  •observed.  LoDd  Ketty<m  *^\iti  '^  TRM^ 

deotM>^  ofaseri^ioasi4girMefroin.lhlfiOlMMier0ptlk^ 
hand^wailiogiitself ;  bttt  tbis'iirilinMd  tf*k>^  f nto /Mir 
considdratioo^  facts  entirely  'unoottn^eled  mtW  inS 
extrtn^c  ffom  the  ha«d-w9inag^  T^  jYiry^ib^y 
take  allx^ircamstaocee  mtotiieir  canBid^retibn,  b6t 
the  4«^»tQ^  ahoald  foroi'  bia^(Aniofl  from  thefdtiii 
sMCer  <o<i  :tbe  hand*  waiting  onlyi^'  <S^eta1''iibt@4 
signed  by  the  plaintiff,  M9ete  then  prc^UccId  td'CIJe 
jury,  i)ut  Lord  Kcnyon  aaidv  tbM  Uhe  bi^t  ikilij 
was  tbat  laid  down  by  Mr.  J.  Yatetp,  ibr  if  tb^  jUty 
vcere  to.Jook  at  tbe  papers,  tbeirjudgtti^ilfhv^ld 
dapead  upon  their  knowledge  of  it¥Hiiifg,  wBlieli 
acMM  QUfbt  know  better  than  otheva.  "^  tt  «^a  beHA 
to  rely  on  the  evidence  of  those  well  (a^4E|trMnt£ld 
With  the  plaiptiff/a  hand^writing.  The  jtii*y4ievii^i- 
tbel^as'  were  permitted  to  compare  the  diffd^ettt 
s^atutes^  '    ;-   -^     "•'••"^ 

>M  la  Stra^er  v.  Searle  ^,  tbe-quebtioti'  lA^a^,'  4U^ 
thes.^  a.  wfiMeo  >  aceeptattiie  of «  n  bill'  6f  c^dii^Ug^ 
jfaa  w  tbe^defendaiit's  hand* wrfii US'.  S^sft^k'WIr 
ttte  deitodant)  offered  to  pHodiifee'cytl^f  h\\ik  ^ 
eiidi^Dge  a4M|>t«d  by  ttie<lefeteaifM,''boftf^^^ 


■^r- 


.• 


^i^re  proved  t»  be  hie  liand^writifig,  for  die  ^ 

^fkme  tH  ^dtnp^ring  them  with  the  bUl  tf»  q^esttoo. 

Itfhii  "vrM  objected' to  by  the  ptsintiff^  eoonse),  tt 

4«  did  not  appear  wfaitb-  was  thereal  hMd*wlit)it|, 

^bMie'billi,  or  the  others  upon  y^bkk  the  aMk»n  nis 

broQ^ht,  bc«h  b^ingf  proved'by  witnesses,  lAdtifM 

it  was  besfded  judging  from  (tompArison  of  hMdi.'^ 

'  '  Lord  Senyon  ml^,  that  the  witness  sboui^MIt 

tie  aHo^vred' to  d(edde  on  sooh  comparison  df  ^banti. 

(  I  It  ¥m  then  said  by  the  defendant^  coQiiM, 

that  the  witness  had  seen  him  write  his  naitte'iw^ 

iF^ral^times.    But  being  aslred  as*  to  thif  Ur^lnn- 

irtiiitM^,  b«^<said,  thbt 'plevious  to  the  trial  ttede- 

feiiAin«  hild'so  ^^^'MM-his  name  Ibr  the  porpo* 

lof^»hi#w4^g(tto  the  ^itw^ss  his  true  ntenner  cf %ril- 

Iftg  'it,  tllatthe  Witness  might  be  able  w  disthi' 

«gii1^;iCffrom<>lh6  pi^tended  aceeptande  to  tb^  bill 

in  question.    His /Lordships  told^  htm,   tbathk 

j^ouM  tiot  permit  that  to  tnfltience  his  jodgmeit* 

4»ine^  the*  Aefi9«)dant  might  write  differently  fNI 

Hibe*  oomttoh^  mode^  of  writfing  his<  niame,  thrMrgb 

l#s^gn^.'    The  M^eness  being  un^bl6,  from  xxMtilh 

ifpection,  to  say  Whether  the  acee[>tad WWfli % 

^tg^oT  not, '  hii  testimony  was  rejected;  ' 

R    Itl  the  King  v:  Cflftor**;  in •  order  to  provdJ*^ 

^bei;  on  which*  the  prOsecutioti^iw^fduDcledl'li) 

been  wrlttfenbjr  th^  d*fehdantj'  the^iiip*««* 

Oibe' was' enHdtf J  HeWHdA 

J 


^  » 


*  4E6p.  R.  117. 


.^Mt  ftM»f  bi8«*pnotic^,  be  wa^  c^ttblad  to  4«itH|- 
fttisk  belmrwn  oaturei  audi  feigned' tends ;  apd 
^gl^  .hycoiDi^afifig  two  writiogA)  be  -  thought  te 
^wAi  provounce  idMtbes  tbi^  were.  wrttteDby 
-^^mmme  41^  difieieiit  peisoite.  On  Meidg  the 
^ibeHihe  a^n«  ta  hie^belii^  tliel;  it'  KhM^wrttleo  .Hi 
a  iKiguised  bead ;  hot  being  desiimd  t^compar^itthe 
MidliiQiquMtioii  with  another  wrilMgy  4ifid?lo/ say 
wJPMttbte  tbey  had .  been  mitien  b3r>  the  Mikie  ^ 
4iiSksMt  peisune^  the  quentien  wse  objeeied^  to, 
mad^&jVt  U  had'  been  very  fully  argued.  .  ^ 
.'f^eibaiu^  Baron^  ia  delisertng  bis  ofuiHOn,  ^\^ 
jjfH'vvii,  r>  I  i»erfiB6|lyagroe  with  the  nounsel  Hdst*  th^ 
fkropeotttion,  that  there  is  no  differeiioe,  in  pokit 
jaf  evidetfce^  wb€||her  the^ease  be^aioiiioiaa^Mr  eivil 
ofiee^^.tfaa  same  rales  oMist^a^ly  tq^hoitb:  at  ^be 
MMn^  lime  it  baa^been  Mtfted,  Hvit  Mie  isrynore  dif* 
4H>sodiitp  d^sti  and*  mono  0aati4»u9 -in*  wcc^vi|}|^ 
^fifidtgfie^  in  B<oase  where  dbe  fpaf|y^bw.in(itch'iut 
m^eyisa  in  favour  of  li$^;«^Wbat  is'lbaevideaee 
(bene?/  <  Two  p^aotis  hai^e  been  caUed,  who,  hai^ 
jy^g  IM&ed^9t  these  libek^  bave-apobeir,  without 
#a^4oHbt»  of  ^ir  being  t!he 'hand* writing  of  the 
party  ate«sed%  As  fiu?  as  that^  goes  there  is  aoefah 
jHCtioiM^  itw  Then  comes  the  lospec^^r.fiiffMnka 
^f||.-4b0  PpatH>ffice ;  he  has  thes^^Ubels  (j9t(iiitiQi 
jkaBv1^iivde«*  -New,  1  do  not  kfiojw^  hf^f^tk^^^fi^ 
Sl91iw^ffubl>«9ea|k  to.  As  JwMprt^witipgiVMftl^sB 
be  could  say  he  had  seen  the  party  write,  or'unless 


,43(€;  ^cl{l)^i^^fiKi Jtb.9  habdt  of,  cpn^espondetc^with 
4f ysi,^  epccqltiQg;  ^hat  he  fs,  called  to  spej^  as  a  m^a 
tpf^sfit^^Mce  to  an^a^jraot  que#tio|i.  Id  that  ligjbthe 
hf^^  !l?^P  called,  and  bis  evidence  b^f  been  .a4- 
:nH^^*  He. is, shewn  tl^ese.papers,  and  be  isask- 
^d.i^o  Ipok  M  tbem;  and,  without  inquiring  who 
W,iQtfi  \jixemf  or  for  what  purpose,  he  is  asked, 
SJfrpm.your  knowledge  of  hand- writing  in  geoc- 
ral,  do  you  belieye  that  writing  to  be  a  natural  or 
^iiptitJQu^  hand/  His  science,  his  knowledge^  his 
babit).  all  entitle  him  to  say,  I  am  con6dent  it  is 
A/e\ghedhand.  To  that  there  is  no  objection^  and 
jfp  fyT,as  that  goe^p  I  see  no  reason  for  ^ejecting  that 

if  VT)beff  comes, tb?  next  and  important  point.  It 
is  said  to  him,  ^  Now  look  at  this  paper,,  and  t^l 
ja^  ^bethj^r  the  same  band  wrote  both  ?'  Why* 
one  cannot  help  seeing  evidently,  what  mvyst  be 
the  qpnseqAiiencc^;  i  cannot  conceive  there  is ^any 
th}Qg  in  the  idea  of  a  comparison  of  bands,  if|t))is 
is  not  to  be  considered  as  comparison  of  hands. 
,Xbe  witness  .says,  *  I  never  saw  bim  write  i«|«y 
4ife/  Why,  then^  I  collect  all  my  knowl/edge  pf 
i|js  being  the  author  of  this,  by  comparing  tM 
{^ame  band  with  that  which  other  witnesses  havre 
prpved  to  be  a  natural  hand :  by  looking  at  the  W 
be  draws  bis  conclusion.  It  seems  to  me,  ti)ere* 
foi»»  directly  and  completely  a  Qomparison  of  bands. 
This  question  seems  to  have  been  solemnly  de- 
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cided,  but  when  I  see  the  same  noble  and  learned 
Judge  repenting  of  what  he  had  suffered  in  the 
former  case,  and  expressly  saying  he  could  not 
receive  such  evidence,  and  observing,  that  though 
such  evidence  was  received  in  Hevett  and  Bra- 
ham,  he  had,  in  his  summing  up  to  the  jury, 
laid  no  stress  upon  it.  This  being  the  case,  I  can- 
not consider  it  so  adjudged,  but  that  I  may  exer- 
cise my  own  judgment  in  rejecting  it," 

From  these  cases  it  may  be  collected,  that  pre- 
vious to  the  case  of  the  Seveft  Bishops,  it  was  the 
common  practice  in  civil  cases  to  admit  evidence 
by  comparison  of  hands;  that  is,  a  witness  com- 
paring the  writing  A.  with  the  writing  B.  was  aiiow- 
ed  to  swear  to  his  belief  that  they  were  both  writ- 
ten by  the  same  person. 

That  such  evidence  is  not  admissible  in  either  a 
criminal  or  civil  proceeding. 

That  there  is  now  no  difference*  between  civil 
and  criminal  proceedings,  as  to  the  admissibility ^ef 
written  evidence. 

That  no  person  is  competent  to  prove  hand-writ- 
ing, who  has  not  either  seen  the  party  write,  or 
has  been  conversant  with  his  hand-writing  from 
habits  of  business;  in  which  case,  he  must  give 
his  evidence  from  the  general  knowledge  of  the 
character  which  he  has  acquired.     And  that  even 

•  2  T.  R.  201 .  The  Attorney-General  v.  Le  Mercliant,  B.  N.  P. 

336. 
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where  the  person  whose  hand-writing  is  to  be 
proved,  is  dead,  other  writings  ascertained  to  have 
been  his  are  not  allowed  to  be  compared  by  the  jury 
with  the  writing  in  question*. 

That  a  person  who  is  conversant  with  the  detec- 
tion of  forgeries  is  competent  to  prove  that  any 
given  writing  is  in  a  disguised  hand,  or  is  not  the 
genuine  hand-writing  of  the  person  to  whom  it  is 
attributed. 

Where  a  person  has  seen  another  write,  though 
but  once,  the  belief  founded  upon  that  knowledge 
is  evidence  to  go  to  a  jury  f. 

A  defendant  may  be  guilty  of  publishing  a  libel 
not  only  by  distributing  copies  of  it  with  his  own 
hand,  but  by  employing  an  agent  for  the  purpose}. 

The  declaration  generally  avers,  that  the  defen- 
dant published  and  caused  to  be  published  ;  but  the 
latter  words  seem  perfectly  unnecessary  either  in  a 
civil  or  criminal  proceeding ;  since,  in  civil  pro- 
ceedings, the  principal  is  to  all  purposes  identified 
with  the  agent  employed  by  him  to  do  any  specific 
act,  and  in  treason  and  misdemeanors§  all  accessor 
ries  are  considered  as  principals. 

The  most  frequent  case  in  which  evidence  to 

•  Where  the  antiquity  of  the  writing  makes  it  imposiible  f« 
^ny  living  vvitness  to  swear  he  ever  saw  the  party  writeiCV^ 
dence  of  similitude  has  been  received.  B.N,  P.  136. 

t  Garrels  v.  Alexander,  4  Esp.  37. 

X  7  East,  6d.     Bac.  Ab.  tit.  Libel,  458, 

§  1  Hal.  P.  C.  613. 


fllMN^  ftrpuWrilHI^^l^Mfll.  agent,  18  «dllMBA^  MfettfT 

to  aetiom  or  pXMecutioiiB  a§Mat  hoiftloselleTH,  vtbtmv 
a  lilbel  has  beesirBokl  bj,  a»  appffeatice  or;  aervioit, 
who  traoMot^  .h»  maater^s  buaiaeat^  The  teSect  ofi 
such  evidence  appears  tq  have  long  i  been  paifeclluFl 
settlad  hf  a  nttmbep  ioi  deeiaiofiB,  w>hich  ahew  that 
aaalet^anagenty  in  the.r^fuhir  coanie  di  bw^ 
ii688,-aniooat8  to  primd  fucie  proof  of  a  sale'iaad 
p«blioation  by  the  owner ;  and  that  though  it  beaoe 
conclusive  as  to  a  guilty  knowledge  of  thr  con* 
teats,  yet  that  it  imposes  upon  him  the  necessity 
of  rebutting  the  inference  by  evidence  to  the  con^ 
trary*. 

It  has  been  said,  .^*  that  it  is  noti  material  mhe^  ] 
tfaer  the'p^rson  who  disperses  libels  is  acquainted 
wiith  th^ir  contents  or  otherwise,  for  that  nothing^ 
would  be  more  easy  than  to  publish  the  most  vi« 
nilent  pApers  with  the  greatest  security^  if  the 
eoifcetlu^g  the  purport  of  them  from  an  ilHteratd 
piiMisher,  would  make  htm  safe  in  dispersing  tbemv 
AiMi  that,  on  this  foundation,  it  has  been  constant- 
lj{^ibladof  late,  that  the  buying  of  a  book  or  paper 
€|CH)|aiiling*  libeUous  matter,  at  a  bookseller^s  shop,' 
iHrSt^^ant-evidance  toebaffgetbe  master  with  tho 
publication,  though  it  does  not  appear  that  he 
]§9ejf^  of  any  such  book  being  there,  or  what  the 
contents  thereof  were,  and  that  it  will  not  be  pre* 
sumed  that  they  were  brought  there  by  a  strangor ; 

ft 

4 

*  Bac.  Ab.  tit.  Libel,  4$eu 


4MII^  K^VStfXOKi  X « 


at  -i|Woilciie  <XMMi8jilw4t  fe,  -taiw  -t^te^^^^efa  »<wi  i0^ 

telMH^,  4Miri«)>lWin)  pieHiBQtly«8teMislmU  iklMAel/^ 
saltfby  WHf«#rtMt,<  ift  ibe  ofdinary  ccHupw  <tf  ^' 
en|p%metm;'<i»> ii  syfioieBt'pNf>amtmi  foniUiehtl 
admiiiioil,^  llMiUgli*  MdoubteiUy  it  is  a;^0Mi8'Vi»' 
sunvfUtim  ivbioli»itlier/fM0ter  is  'OoinpattiA.lft'^ 
d<Hiii^*>«f  lMtaiH"bi|r'Op{>o8itepr0bf.Mi)     •  -^th*-*'^'  i* 
Aid.  iftiditniitioii)  t  was  tnoved  fdv  again!  fteidB^ 
feAidMi»fOTMliii^i»4^ftbMiittg  ^^ifail  agamfefiit!}' 
Chidnk«itvi»ttdlt  was  imiated  «f«niMr  tiiaiiMNi'' 
dant,  that  her  ttaruatititook  the  iyMfiiilot#^aiNlfK>- 
wrtHoaitiiherJiti{>Mxieidgei4  Bvt)by..tlietqiMirt|dtfai»li 
noAe](€i|a6';  fok  ai*in«ter  akall  anawwtei|pc|tfl4»< 
vaat,  MdMbeflaw  prttiUfllwiiiim;4o  Jbria«||lNi«lM^ii 
wMi(w|iat/4iii4i€iivira|t  does^  <    x  .  i..  «q  M(li  luiM^ 

A111IL.CJ4Ji4ft1y1t100d.Mid,  th9iiiti>k^^km^' 
ruledjilhai/wlmre.  a  ttMMrr  Itvea.oidbjaf  Itoar^pMA^ 

hi»Atoid^ll  narrtado)!!  by Msj scvfaMM  tbtf lairtl^'^ 

*  See  Bac.  Ab.  tit.  Libel,  458.     Wood's  logt.  445.    «  **, . 
Ca«:  '33Vi  12  Vin.  ib.  229.    ^tzglb.  47.  *' Haw. !S«?*^'^ 

t  R.  V.  I>o4d,^l724.     2  Sew.  Ca«.,33.     P^.f'J^^  ^  ♦ 


was  indicted  for  fctiof  ^e  p^MidlM9n'«ft«>»tie«M»i  ^ 
iMtf^liM.-  It)im»i|liomd  thujohwlimn  iripwiphMt 

offmMlrt)09|llom<  her-  kucwiiig.  of !  it|k>  Mug  Awiglit  - 
or^«Umit..  The  d^fiwdwt  yrwedith»>  >¥»  hitii^ '. 

that(sh«  had:  faeea  bed^viddea  thett^Sf^rm^Qn$  tktm^ 
TkeiCfaiaf  JMtaMiheld,  thabUba  viaateB^aabqp  . 
J8  anqareiablerfov  wiiaMyrar  bo&ka  itf«caaM  ^wa<  tr 

JDbis  -MbiKty lof  booksaUtia  wat.  fi^ljri  Ai^qMmA 
in  the  .case  of  ihe^Kiog  v.  Aloiaftrt*  >  Thie  dc|b»* 
daMtett  boea  oamated  of  publisbiog^a  ]tbdi.(0iiB 
of  lAooraa'a  4att<M>  ia  oim  of  tbeiiiagittpwa^M 
thaaitAlBdaii  Muwnm^  wbich  was  bottgUl'ail''hsa 
sh9ppaai)>i»fiBBaadto.*ba  ^DtadrJoffbiaa*    it.       * 

JTbede^Hidaiit was  fdintti guiltyoB proof  liia*<tiie  . 
YibAmvk^faemnuntfbBA  baton  <  soUr  in  bi^  ffbap^  /.  A 
nUitittOBVf*falMrimixia  made^fiMr  ift  aaMr  trial  M^aa^ 
affidavit,  the  iffiocipal  beariag<  of  .wkkktfwmi  dim 
th04ilfelUdfbe«i:seiifeitebia^alitfiiia*d  sold  dide 
b|favlKq!ivirithMrtifbia  bii0iala^,>pnntyyQa  appoo* 
baliaasm  But  ibe  court  wesa  otf  otMan^  ibaliiauMi^  ^ 
of4lkB«iatibiatoii  behalf  bf' Oie  datbfi^ 
tfiem  added  together,  were  reasons  fbr^igliafttihgia 
new  |nal,  whatever  weight  they  might  have  ija 
ex§i|i^i<j^'oif;;hi%.offeqc?,  and  ip  cp/is^qucpce  ^ 

••♦Bshi^iir.fc'ioe;  r,tzgib.47:  iSig/cltV  ''^'  ' 

t  s  Sur.  aiap. 


dear  and  unanimous  in  opmfm^  tknt.  du^Jp>el, 
h^n^  bought  in  the  shoj^ .  of  a  commoa  kocnta 
bookseller  aqd  publisher,  knppriiBg  •  i>y.  ita^  |i0e- 
ppge  to  be  printed  fof^hioi^  was  a  mtkd^Bi.jmmd 
fiMcie  evid^Dce  of  its  *t>eiag  publiabed  hff\  him  ;  not 
wdeed  conclusive,  bcomfeke  might  bttra  owim- 
dieted  it,  if  the  facts  wouM  have  borne  iU  bf  qoq- 
tfary  evidence. 

In  the  above  case  Lprd  Mansfield  obaerved, 
^'  A  libel  cannot  be  read  against  a  defendant  before 
It  has  been  proved  upon  him*  Thia.aDiQst,  .how- 
aver,  be'  understood  of  suoh  ^nkf^^MM. proof. of 
publication  as  would  be  suffieieot  to^  he  UA  l»  ,^ 
jury;  for  no.  evidence  on  the  part>of  the  i^itotiff 
or  in  support  of  a  proeecvticm^  can  in  atiictMSB 
amount  to  proof,  since  the  evidbooe  of  aaj^.^wl- 
nesses,  is  always  liable  to  be  idratted  hy  opposite 
testifpony,  and  must  after  ail  depend  fopr  tta  tflpKt 
upon  the  credit  given  by  tbe  |itr5!,to  tim^)mn^^ 
of  tbe  witoesees,  and  the  <;jureiums|9fiQips  i|o4if 
which  such  evidjsakee  iagiven*/'  . .  i,   •  j 

If  one  procure  another  to  ptuhliah  p  MM,^^ 
procurer  is  gAftflfy  of  tbe  publicHioii  HJieiei^  it 
shall  be  made;  and  the  pirtiUaiier.  it ;|t KUfpopifevit 
witness  to  prove  that.be  was  e«ipiejied;.:%  pnhdifit^ 
the  libel,  and  did  in  cofisequen^e  p4iWi^it]f^,.  ^; 

... 

*  See  the  Ring  t.  Johnson,  7  East,  6$.    See  felfd  tteHiftg 
V.  Dod,  2  Ses.  c  33.  Bac.  Ab.  tit  Libel,  492'  W<^*s  Im.445. 
t  Ibid. 
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PUBLIcitlOK.  ^9 

WeiV,"  of  tfie  e'rMeilce  to  pr6v6  a  pllblicaVio^m 

AfAmduUr  mhty  or  phci.  ' "'' 

^*fi  SeWotri  is  mattlWal,  in  a  ciVi!  aciibn,  io'flrov'e 
ffl6  Hbd  WKJ«fe  bfe'en  published  in  artjr  particCiTdr 
edlmt^i  tHodg1\,'  iri  in  criminal  proceeding,  which 
Js'tti"?ts'hdthre  16*cal,'  tHfe  offence  taust  be  proved  tb 
«We"beeri  caih'hiitfed  Within  the  cdunty  ffa  Whi'ih 
the  indictment  has  been  found.  But  since,  ih'**a 
»*11  »Wofii'  fftt^  bfecoAe  necessary  to  'pro^e  ^ 
local  pdbHcation,  it  wil!  not  be  irrelevant  to  cbn* 
itdkr  ih  "flffs -'iJlace  the  evidence  by  whicfi*  such  a 
yjtiMi6iltMtf"bught  *to  be  supported'.  In  gerieril, 
t*1tert/k  iJtfblicatfon  has  once  been"  sahc'ti'6netl^  th'e 
«6flWHofSt  ffe"  ^(Jifty  c^f  sucM  i^dblication  in  v<fha!i 
«=Wr"*dfin1«f  the  Irftcl' shdWlh  consfeqiieAVid  be  t)tibi 

iMfifrtr*--   ■"■'-■  ■■ ' •'  '■' 

A'  general  confession  that  the\defendant  #■» 
flttf=^»^efbfa'ltbel,  do^s  not  abourii  to  d  con'fes- 
WUh  fhA'-ttfe  libeflwaa  published  at  all,  even  tfioii^ 
TF^OT?HriAffiffw4Vds"  be '  found  to  have  been'  pdb- 
I^^ed  ih  &  particular  iiiddnty,  stflMe^s  doed  if  ad- 
'Alt^^piJbTT^affoi*  in  siich  coDntyf. 
•*'»Ki  'tfife'iale'^f  \U  sfeveiiBrish^pS,  ftfterftife  pr^ 
^llWlbKrd'been  offefediTdSiiiiiail^bA  6f  hatidi1f»» 
"IWft  *^^/iC"tH«' court  1>eiiig  divided  in  of)inion, 
\iit^-p6^'i^  tie  dfef^ndahtS  had,  vrith  nru(Jh 
unwillingness,  confessed  before  the  king  and  coun- 

''*»^»^.N;1^/fe/''f'East,  R.  V.  Johnion.  ,       / 

t  Seven  Bishops'  case,  St.  Tr.  4  J*  9. 

£  £  2 


eil  it  WhttebblU  thai  therisigottwesraabMiibeito 
tto^pet^tioo  had  been  writiM  bjrtbtBK/t  It  wmaM 
jMsot^eftthat  tfa&  petition  had  come  ikitbttU^  l^g^ 

i/f^t^f.  TifhA  WBiiing  bf  the.  patitJoii  ttponr  tlua«ti«4 
d«b«b'viritt  at>iiii3topp09ed  by  tbeikfendantoVooumc 
8^1^  ttiftni^fhe  ground  that  naact  of  puUioataoa'ttdl 
feteeD'j>kt>°i^>in  Middlesex.  It  was,  hovreveil,^  aSc 
t^rWafds  olbnsented -to,  on  an  iMdcfbtandiilgi tJiM 
the  polot'shttiildbereBerved*    :•      .  -  .,  lO  it  ioi 

'HAd  the  dvid^nce  rested  here^  it  seemattlKiCUi^ 
Justiee  wouk),  though  against  Ins  uicKaatiMiv'iMuw 
jielded  tb  the  fon;e  of  this  obysptioft,  wrmi(fihDiigfa 
it  Appeared  epon  the  Aee  of  the  :pelitioo[.tfaa(btlit 
mtention  ofthe  petitionem  was  to  pnwest'itio.timi 
king,  and  it  bad  before  been  pfoved  to  bam 
Hitn:  '  .'h 

When  a  Itbel'has^been  aent  by.  tbe  pott,  i\ 
t^itA:  th^'deWdaiU  is^uilty  of  ji  pttblication  i 
c^^t^1I](t(y^lrhi«b  the  libel  aball  t^  <mlMd#«  Jkm 
the'  b6st-mft)it;%0v»<every  upon  a  letter,  is  ootdrtd^ 
d^ce  '<ii  a  ptiUHeat^  in  tbe  eowrty  from  windi! 
BXf^h  letter  purporta,  by  its  prnt-^mariL,  to  liafl»  btte 
seht,  foil*  if  thky  have  beiHimplgedt.^  It  ieeib%  ktm^ 
^v&^'that  ill  Mtoe  instances  the  pdatf taterii>  nigrt 
be  ^idetfce^hidvi  tK^oboratedbyt^othea'CiftiMtov 
8te[h<jea-t-' ■   ''•  •'-    -     •-'    •  "  .sxi^^mp    r: 

"  ffl^^f^  /.<^j^    ^'ir'--    •^^^'^^^l    -rf. 


^  ftr^T^^'rflMit  *K4»siPprM5«    4  SU  Tf •  $53* 

f  Ibid. 

X.  R.  ▼•  Johnson.  7  EiBt,  6^''  ^  ' 


puBucATioir.  4ftl 

o^fedtiwrins&  .ef  1/the  King  v.  the)'  H4)ii>' Robert 
JelaiMMifl  tbftdfefendnt'was  mdictedin  tbe«(9U«4 
^«Cf  llfitldlnex  for  having  published  a<4i|>e).iii 
Cl»bUMVa.W«eAlyfa«gistei\  Mr.CQb|M^ir,  tfae^ubw 
Usfaep  9fi  the  Registe^  proved  that  be  bfldl^  receiveii^ 
ansfisuDi^nuliiB  ktter  (the  otigiimir  of  j^Fhlck  he. 
MfeFedAo'teddst toyed)  inthlB same  havdnivjtttjl^ 
as' ths/  libeJa  which  he  afterwal^ds  teceivad'^  m 
^iditcti.  fetef  {pirol  eridesce  of  which  was  adq^it^ 
ted  to  be  given  far  this  purpose)    the  writer  in-* 
q«i^ett^faelArer  it  would  be  agreeable  to  Mr.  Cob- 
bMt^OjWCeive  fbr  ptUication  in  his  B€^if;ter»  cer^ 
tthtt'nrfbrmatioB  of  public  affairs  in  Ireland,  a^d  if 
itd^em^'he  WQ»'deaiiied  to  say  to' whopa.  quch  iofor*. 
mrftioi  J wttt  t0  be  dHrectod.     In  coii9fiquence  of 
tbcdscdptrof  tiiis  ietteri:  which  waft .  pifbUah^d ,  ia 
the  Register,  Mr.  Cobbett,  through  the  mediunv  o^ 
tfaaaaoiie.Regiaik-, 'ifequMted  th«.'proaii|ed  in^r- 
dtman  to^be  directed  tto  Mr.  Bi»d4  jliTQ,  .fOQi  Pall. 
IhMI,  efrhoBs^shofi  'WaiF  at  thai;  tkne  used, by  A(r^ 
6bbbMtofer^ld9e.''{iublicmtioq  of  bis  Re^gig^r,  where 
Idktsis/oficitn^iraAifcatldtt.  were  addressed  to  bim^ 
aiifl^<sn»^^btQte  hBtme^d  ^eii)«^hj&ow,n;  bouse ;, 
b0mgi]<«(iH»hektre|dt^'Wastminsterv'  After  t^h^  if^^,^ 
tt|{Baiidi[^Mrt><^bbtttrreci»ved  in  due  time  two  se«/) 
v6HMpMtleni^{ebn^ifinfaig.difiereDt  parts  of  th^  )^b,el|^ ; 
in   question,  both  in  the  same  hand-writing  .^ft^;. 
(he   letter  previously  received.    Both  the  lettera 


q»mfi  juq4^  ix>.ver,  \>\kt  tbe  qo\^^  .v^^s^.jbi^i^ 
^i^er  t.Q  b^  dq^trqy^  or  lost,  bs^viQg.beea  (browd 
i  ^ide  .a§  useleas ;  aud  therefore  |>arQl  #¥Hkpce  vias 
;  adfnltt^d,  to.  prov^  ^tbat  they  h«d  .U^  Jlrj^bi^mt- 
1  qaark  upon  them,  and  were  directed  in  ih^  man- 
n^r  |)K?^t^d  out.  in  the  Register..  Th^^catoftoe 
l^t^rs*.4^§d  aath  October,  .18P3,  was  re^yad, 
^d  tbp  qc^ver  j9>pei>ed  by  jM^  Bjudd*  wiio  tl|«ft- 
ufQQ  aept  it,  .•tQgjg^ther  with  tbe,  covar  .Qj^iedi  tp 
Mr.  QpbbMt  io'DukQ-^treel,  by  ^  persott.iiJ  4e 
officif  ^tlv^m  tlie  witness  did.APt  leooUec^*  But 
iq.con^e<}u.eBf:e  of  his  desiring.  Mf*  Bttdd-  not  to 
9pei^,any.  oti>e«  letters  so  diregt^d^  Mr..  Cokbel^ 
c/8^ved  the  n^xt  l^tt^r^  which  ,c^^  tQ  Mr.Bttdd, 
ifS  *  ^ub^^u^At  p^t,  UAOpflilldd.  S^vi^  .wir 
q^a^Q^  wec^  t^isa  called,  whptupon  eiwpiiwtP 
of  the  letters  so  received  by  Mr.  Cobbet,  sf** 
tP^  iJi^if  .bpUeC  of  ^heir.  being  tbi^  haod-wriUlig  ^ 
the  di^fi^iidai^l,  wfap»  c^l»  the  period'  inr  qM^UO&i 
Wffi  a^«  Irisl;^  Ju4ge.  Jt  was  then  ptCppoieciiJ^Jf 
tbei^ttorn/^y^gewejai  tb^at  tbe  letters  ami^^iftft^ 
liA^  ^ould  be  r§ad»  «whif  h  he  ^^id  cont^ini^i)^'' 
tonoailr  evidence  thflLt  they  were  written  apd  $^ni^ 
the  witw  to  Mr^.,Cobb«t,  for  tbe,pu*3>ose.Qf  b«tf8 

puJbdisbedin  bi^.^ftegiistei:*       .   .    , 

©ut.. the,. reading  ygnp  fobjiacted  to,  .upo*'^^ 
gimind  that'tbere  w^np  evidence  ta,g9t<^*^"^ 
jttryi,  of  a  publicatipn  hj^the  d^emimt  iaMiddl®^ 
mxr  That,  admitting  the  libels  to  be  in  the 
haod-writing  of  the  defendant,  there  was  no  evi- 


-r.H 


dbmee'to  aiiaw  tibat  he  fa»d  gent  tjbeiB  mto  MiildU^i 
MX  to  ^  there  ^Ui^hed,  a^r  -amy  privity  «0M< 
biilhffcl^bmrvreen  biawttUaQdCobbetti  fh^^se^ 
tbotfiewan*^ Biihops  wesx^uoled  «6  in«  point;'  Md  it 
wa»  contended,  that  if  any  publicatioD,  prov^d^to 
Mm6  Idfien  pkce  in-  MiddicMx,  wte  suftdeDt 
^mmmI  jfor  the  ^eadlog  of  the  ^M  th(aie»  it  oygkt 
•O'iwve  bee»  read  id  that  ea^e,  itaee  the  pi3titi#m 
^nbiekhad  beea  ackaowledged  to  have  beeia  s^Md 
hy  theoi^  was  fo^d-io  the  kiog's  baocb  in  Mid* 
dttasex  f'aadf  ^batthe  only  link  tkeite  U/^antio^  w4V, 
that  itcaaae  ttere  by-fAke  agency  eif  thetfiidhopii 
wJricbiwas.  boldrni  iiot  to  be  tuppliedp'  bf  tbm^wit 
^inMDf  their  aokfiowledgveiit  of  ttoeii^hliii4^wnl>- 
iag  in  that  comi^.  The  tvinl  wa»'  at  bar,  hetor€ 
LiMd  JStieabormigib,  C.  J.  and* Grose,  -LawrenM^ 
and  LefBtanc,  iastioesi    •      .    .      .    < 

But  It  ^ast.attswerad  by  die  courb,  that  ^be  odae 
oi  tbU'fieven- Bishops  ynB  irnalevaat ;  ttfattt  i^^teid 
bdcB^ttDimdiy  riiLad  in  their  case)  itha^  the  coafet^ 
^ig»  of:  thair  signatums^  eaBiarteir  fro|»>  tfaeai  «§>  it 
•VMS,  idid  Dot'doaount  to  avUleDde  el  a'^ittH^iMMikia 
in-  Middlesex  ;  that  in  the  present- case^  'a  irabUosr 
tion  in  Middlesex  bad  baearprcHred  b^Mr.lBbbbttt, 
and.  that  the  notifieatioa  by.lelter  to  buD,^4tet\be 
skoiiid  recaijina  caitara  'papeai*  foritbe' piM|yMe  of 
pgyit^tion^ tbs'puMic  anawersa^ehMiiRegiiMs:!^ 
fibiotiaf  thetaaocb  of  saadkig,  ^aAdiahe^cobsqqaiM 
receipt  of  papers  by  Cobb^t^  througiir  «|iac  itelfit^ 
aei,  answering  the  ^desci^lion  of  those  pi^posed  to 


« 
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not  been  made  ttooQ^  idle  JddiBiidiiit^if  nmn^ 

Muniiob  '.'11  r  r  •  "f;  .•  .v  .<  t-'  ^'-'m-  «       i.    i  »    •   /^i 

to  B«id€8t4ite  tgenwal:  pcoofii<  ak«idy  oaieniiMiadi 
«iU|6€^tJHir«Mi«^aAnig  ^cuftivly  to  t^fiqhHtb^ 
«|8  i«f  (Jb^ro|»ifotott  :<if  miv«|ii{iwt ^  fai^  tke  >cm^ m€ 
the  King  v.  Topbam*,  tbe  defeinkim  ^»>  indicted 
faiR'pQblifiiMg^-ltii  a43eMi6ii'  tteipspapcr  odieddhe 
WwMjV'VIM  ««fl^cCing  on  4ke  mtmofy:Mi:  tin 
iMElifiaH'^lrOWper^  To  eslxibliftbtbe  tetio£r|>ttk^ 
ipbAoiN,>Miifa8>Tfitfl«d''thdi'  the  |i0per  wqoeslnti 
was  sold  at  the  defendant's  ofBkse;  that  theidil* 
fMtBaiti^^^fT]^^^^  ctf  4lle  piper,  ^ad>  giran  m 
;^Mdi4tti3thei«Staup<cQftee  pnrsMjB^  to: -tbe  iiMb 
(kai'Ci'Mlik*  lA^for  seeottng  tlie.dutieB'<i&  tba 
advertisements;  and  that  he  had  from  time.. to 
4jltoia>plMf44;  th&f6llud|M>ffiee>  raipdotiog  ibe 
4Meiii^uirb0Jtti^oii  «faw«rideace,  Ibnndftbe  Aom 
iritdmtTtgnaiy<  anA  upon  a  mofekn  fof  a.  new  tiwl^ 
(kb»  vinlftaiissld  iyf^  (the  oAuctitD  be^taong  «ridene&o€ 
l***io**inn.^=  ^  ^^im.  -    u-  ,   r  >.i  ,.   *.ii.j 

.iiB>i)M  Ck  S^'C^iSS^^wbwh^ftnlAdedi  ^'Anj^t 
ttf tpreTctttkig tfaviqB^lMe&  anatngfiomehepcmfcii 
Mjg  bf  qnifainfaing'  ttUtapflpers^  and  .papcta  ef  9,Jiikq 
i^ttAOei  hyb<fiBramkB  mm  ikiiDimii  andifMiiregiilatia^ 
timi^hl(ting^1B(lld^|rab)acali  oi'mohifflfMinuai^ 
4H^»^•dipgdtoj^l^^bis  enaeted^j  -  ».i]i  <o  li  ;;r^<^/>i] 


Mtj  oewispaper  w^tih  Mttotn  »ad»vtl»f  Qf  i  fliwiHb 

By  Sect.  2.  These  must  contain  a  true  deaoiiii^ 
^emmttkm  pifafti^toit,  or  oC  two^of 4fcen^hwiA  of 
tbeir  >pliiodb  of  afawle,  of  tkieir  iAmmrm  the  papen 
ttid'thelioiitt  whorciiiitja  iadttnded' toil^diftint^ 

/^(iBy Sect. 6.  TliortlBdavit ^cyraffirnialiota  {(foqcart 
tkspartyrbe  a :QuiJLer>niusth«i<i  lMri6tii«,  h%nW 
bfr  the  »pailies,  Bad  amom  to  oiMiAilliedf  lefttid 
tltttHeofimtaaMHmray    ca  lml^o4lofl^ 

^  Byr&eaL*?.  A/pf nahy  irf  j^MM^tarifnposadiiiJ^Mi 
sbA  as  shall  paint,  pi|ibiiill^'T9mi;,vor»iieiifferi«n^ 
adwapapet^  without .  naking^  auokl  affi<feiritf»  o£  aD 
fitmatian^u    ^    i.    •  »  ir.    - -•  i^fn:^^i.n3vbf 

.^iBy^Saofe.  •»  it  is  Macisd:  thaft^  nl^^ilahiatHianrhg 
and 'nffitmatiOQs  «8  afepataidv^diaU  he  ifiledyigBNl 
kept  tn  such  maatsec  as^itfao.  saad  oouiniiafeiaiieak 
ahali  dimel,  snA  ^eisattie^*<or  oGqpisfc  ithstairf//  oaiu 
tified  to  be  true  copies  as  hereinafter  is  mBMhiiiM] 
ihi(llre8p6cli¥dly  is  ^\\  piooeeiiiigs,  %i»il  %MfWu 
aaiaalii  Jtouohisg  mij  -newi^MipeaMor;  •odmr'^'siidi* 
ptfpor  to  «fai88ald)  whiobahstt  h^uilietitinpad  Tim 
sniftalidi:  afidaiails  .cvr4iffiriiationa9«inlf>u0hiii^rata^ 
|HiblioqtiiH)^auttdc^  sr>tlra^oontlHnafed<Jaiin]y|Bisilt 
newspaper  or  other  piipta^ibefrciceitetf^sslkadttito 
ted  as  conclusive  evif^iiffe  -pi^  the  truth  of  all  such 


llMCtQr»  tat  fi}fth  iaiguck  affidaviui^tor  aftmaiitws 
Mi  %r^  hcurdby  requifed  U>  be.tbeieijo  «el  forth 
^Igumtfivegy  pecaon  who  shaU  bav^«tgQed»  swon, 
or  affirmed  such  aAdaWis  oc  aflbuoMtioiis,  m4  iittU 
also  be- received  and  admitted  ia  like  mafmoryes 
f uffioient  «rideBC§  of  the  truth  of- mil  aiuh  vtten 
agaioAt  all  aod  every-  fiiaraon  who  akalt  aot  kmit 
siffy^  or  awoMi,  w  aftrmed*  the.  same,  but  «be 
.shall  be  tbereia  mentipned  to  be  a  proprieCois  fm* 
t«y,orlpubiiab^r.at•6lKdl  aeiirapafMr  or« other  |Nk|ier, 
Nualaaa  the  coatmry  shall  be  satiiactorily  proved.*' 
The.WGtuvi  Iban  coQlaiiiaaa'exceptiaa  iatfafearof 
a^di.'aB  bavfy  before  the  pnUicatMB  of  tha-paji^ 
in  quaatioxi,  delivered^a  to  the  comnussiooen^  i> 
jiAdafk,  jantiagi  that  thay  hare  ceasad  to  ha  the 
l^iiiitera,  &c.^  8ii€h  paptr^ 
'  By<  thd  IQtii  aeotion,  it  iajenactad,  thatui»MB€ 
part  of  every  newspaper^  &c.  shall  be  priated.  die 
(pua^mtf  additions^  aod  (riaeea  of  abode  of  the  pnn- 
tars,  ifec.  aod  ^  plfioajw^here  ilie  aamoiia  pnal»d, 
!  a^adfif  a  penalty  of  ^UK>. 

By  Sect.  11»  it  is  fiirthar  eaaotad,  tbali  it  ^ 

mot  he  »>eeessar;r}>  afM*  ai^  suicfa  affidavit  or  ali^ 

matioiDt,  or.aiceftiiftad  oopjr  theisof^  ^hatt'have  b^es 

ifModuead  io  evidaooe  w  afol3Bsaid;agaias1»tbape^ 

aona  whO'Stgnediatid  «Mdei  auckiiffidai^iiv  <^^ 
Jtbenm  aaoedy-  aaaeidiag:^itaahia  anl,iOf  90f  ^ 
thaoft^  afld  jafter:  at  nawiyafirr^  orollwr  aoixh  p^ 
>aa'  iflfeatwftid^  a  hail  •  ha  prodmed  iit.ieyidBace/  io^ 
.iwlad;  in .  tha  soma  maaaer  as  thai  uem^fi^^  ^ 


^wi.plM^'.iS^f  «i»i«ti9|^  shmliiK  the  sanM  «^  t)W 
iHW^  W  i^»{ne»  a£  jtbe  printer,  and  puMidlMT,* 
Of.  jM'iM^rs  wA  paUisksrs^:  aaditbe  ptaoe  ift 
mw^^W  mMtioodd  ifi:  soeh  afichivit  or  Btttfm^** 
•tiws  f^r  tfaiA  plMtttitfy  iafiQsaiaHtviOitpiipsecutor,  or' 
ft^mon^mi^^  to  recover  aoj^  of  the  penal^i^  given 
hsk  VNft,»ct,  .to  i^ve  that  the  nemrpaipel^  qt  pa^re* 
to  which  such  trial  relates^  was  purchased  atj^ay' 
h^Wfif ,.^b0i)>  m  ottee^  faBloagiog  tar  mnoocttpid^  by 
t^,  4^^n^nt  at  dflBttndanta,  «^j<aay  e£  dw^aa;  w- 
.  1^  his  or.  th^ir  servants  er  Workmeii,  or  where  iMj 
or  tb^y^  by  thi^iiiaelMcs  or  their  aer «BiB  or  .11^^ 
mf^9  usually  carry  on  the- buaioesa  o£  f^Hatingoor 
•pyMihii^  s«i^<  papery  or  whece  thB^saive  is'niaa-i 
.iJJjksold.  ;  ij 

rJ^yttSwt.  IdU  it  ia^a^oted^  jthal:  a  certified  w>pjf^ 

.of  ^ch)^ft4avit  or.affimttition  «iiaiU  he^^^iwex^. 

hy  the  qomiei^aioQers  te  ihe  peiaoii  acqukattgidty 

.t«i9on\p«9iineftto£o«aaifiiUi«g-^  ^    -    * 

'i  RySmtu  M.   In  oMkff  tOifMEewBtthe  isHcoiiee.^ 

ili^omnwbieh  Bai9htTeaul*liom'ie^uiiing..thetpef« 

.  sffiial*tttaid9iice;QC.  ti»eeffiaii88«oiieiB,  itt;ia^aaapt^ 

/edfi  tba£  a^ceiftiiieated  cop^  jsC.  anji  «ficiavit  hot  safe 

.. finiatipQ«piovedi(to  heaigped  byitbe  effioer  niiKy 

.^ihin  the  eqatddy  of.  the:ongiaai»  ahailjb^  sceeteeA 

ia  evside^oe  as'suffiaien^:  penaietfiBneh.  afftcbyiicor 

aJftM^en^  and  thM  theisa&»B^iK«aidiii3!i>aUiirQ^ 


^^-flf 'W?!^  ,fPf*  ¥t  *M  jcont^f»tiip  tJp^re^!  *«lsrt«ft 

n|ptiqn^  z^.  Wbicb  (b^  purpart  ..^kfhfif^pf^vkvrm 
befQ.s^pra  Of  9,ffiwie4«ccoEdwg  .to.^f  .M$(»j«ddF 
shall  have  the  same  effect  in  eTidence  as:  tbf  ^ftif^t; 
na^^  v^oijild  hf  v«  bad»  in  case  th^  hi!^i)«im  V>8»- 
duced  ^^d .  prosed,  to  b^ve  been  4ulyr.ioo^rfifi^d|H 
sworn  and  affirmed,  l^  .the  pmnfn .  vppew^n^jlo 
■uch*  co.py  to.  have  8w<»rn  oi  offinnc^  ,tlf»)  ei^misMq 

3y  the  lyih^ectipn  it  is  ena«M91tl^t«?«T3ftfi)»m 
ter  or  pu)>l]9h9f:  o^.evi^y  pewfpfipar*  v^lQ}lif P)]B|kAio 

sip^aejTs^  pr  tMr  officer^  one  of  the  papers, flo..piiJ|^<.i 
U^^^  dim^  b(^  the.  priot^-xur  puUlshec.  .tft.>rliiao 
handyfpXpf^  yfijLh  hi*  Qame-aQd  plaoe  oC-ai^ofbi^o 
an^  that  tpej^m^  s^l  be^ept  by  the  com^Hnsi^n^^ 
WB^o^  )yb,«ir  (^Sfcer^  uq^ier  a penakyt  ;a  c«se.<^j|iBno 
gl<^t  by  8^ch  j>riiy?r  or  publisher,  of  ^l^QO*;;  A^^ai 
tb|tj|UpQii^'ajpi^i<»|ipn,by  ^y  porso^  to  tbft^mnq 
m}^ipner8  ,oj  their  offifer»to  have  8ucb-pffp«ir  pcp^o 
diiced  in„^videp<;e  in  any  proceediog,>wbe^r^$WJilbR 
or  criminal  audi  comiDiasioiiera..  or  ofllcar,f^)|ra|n. 
the-^^expeiiae.of  tke  applicant,  at  any  ^jim-.^^iiIIhi 
tnp^^^Jrom  t^  pubiieatiouy  eitbi9f';e%^q|l)i%n 

lime  when  the  same  is  required  to  be  psp^Jj^i^^p^iil} 
or  shall  deliver  the  saiae  to  the  applicant,  on  his 
giving  reasonable  sec|]yri|^^ji^,  bis  own  exp^ise. 


i 


oamnAmH^n^"  CT  tb«ff  offleer  catiitot/ ;b^-  r^i^oii^ 

ar««ul(ie<ftiieirt  one,  tbey  tlniU  cofmply'  iiffth"^'Ci(^i£" 
stibie(|<Mtaf  «de  as  soon  aftettrards  as  ttiey  sti^l(',S<^ 


aU^M>ta<ki.     '  '-■    '^"^ 


-<fi5  dlellSHi  •section,  it  is  enacted,  that  if  a  bi A 
b^^ett-'tn'any  c6tirt,  for  a  discpmjr  pi^  the  hanie»" 
of.«njf(^pM«dnft  dftnceir'tieci  in  the  properly  of,  or, as" 
pfteMM^  ediforsj  or  ptiblisfaers  of,  or '  diiierwise'  in, 
any  newspaper  or  other  such  paper,    or  of^any ' 
nM«M|«ri%lMmg  to  the  printing  ilJJdf>iibiikhii6Js;^% 
o«iltttd«btfb)eth6tnrty  more  ^fl(%tuaKy'tP%iih^^' 
or<«arf>f^n-ahy8oit  ot  aCtioA  iRsi:  'd^iti'tleed  i^hegd^*^ 
taiMttet^eton  tfOBtamed  byreasem^dhy^lii^deri^us^^ 
oaeMbelloM  mait^  contained'in-iiidfir  ne^ikpeiror^' 
otbi^tMP*^  asi^itMaid  fe^pe^ting  sdclf 'pai^Hf^ 
SIKH  nib»6e  lawful  for"  the  defiendaiits  io  ^ptUo^ 
or'iiieiiMif  to  such  UH,  but  they  sfaalF  be'  CGttk^t- 
labto^' to"^ake   tfie  discorery  thereby  fe'qArre^V,^ 
pitf»tdbd'tbat''8nfeti  discovery  shallnotb^ diadi^'u'se^ ' 
ofQiA  -^Mktence  or  otheirWitie,  in  any  proceeding . 
i^ltoif  dkb  ^fendants,  save  only  id  that  ^ifoce^' ' 
io{fin'Wfai<itl  the  d&covery  fetnadV.  .    -        "'  *   "'"^ 
iHlJ^'bntf 'White, -tfarpHhterancT  ydpi'^^to'if^  a"^ 
aampkpbr  caeed   *^  The  Indfepfeird^'i''WtJ%*,^''* 
wM^iMiitM  ni'L^dbn  fot  a  Rb^fiHiblfsbed^/fi^^ 

tlwfe'tfAB^m  ^''  ■     •■'■'   '  '  '     ■"' "'^  '"'^  "^^^  '^^'* 
2n1  no  .mc-..'..qt  a.;«  f      Mijoilj  lavn^b  llBilaio 


3 


4»t  «vfD#i»*i'r^ 

tworw  bf  the  ylefeftdAn«i^/Hvith  ^Bfcir  Ti AHiftiwfffiht 

IheretOy  artd  liell^efed  to'  thtf  ciothmissWnfefH*  eo^ 

taidhig  alt  the  liattitmlftrs  re(|a?Wd  bytbe  ^rtj  M 

•tuongst 'the   rest,   th«  descripWortP' of  4He'ph^ 

where  the  newspaper  was  printed,  whirfi-  W»^tt 

li.on*)n.  Att  offici^r  froth  the  5>taftil!)Offlte;«(Wttch 

«r  not  in  London)  prodndH  ef  n^v^s^paper,  trfthort 

stating  from  whence  it  catne,  containing  the  Irbd 

in  qaestion,'  which  newspaper  answered  the  fih^ 

dfescwprton  (Cd&tained  in  the  flffidavit,  and  state*, 

Irt  the  foot  of  it,  thrit  it  was  printed  i\  No:«, 

Warwick-lanef,  London;  and  it  wa«  Also  prdWif, 

that tlfae 'defendant's  printing-house  was  at  tliesame 
place.  •  n'   i  'Hi. . 

.  The  drfendartts  were  fouAd  guilty,  iJut  a  iWt 
trial  wat  afterwards  moved  for,  on  the  grotofid-tWl 
the  evitlence  at  the  trial  was  insufficient-  tcr'^^ 
8  publication  in  London;  that  the  9!h  tHirte^ 
4:be  dot  ei ted  made  the  affidavit  eTfd**ic*'oP«* 
thfcg  more  than  the  matters  contained  ^Yti^ 
which,  by  reference  to  the  sfecond  clause,  aife  tlfe 
urimes,  additions,  descriptions,  and  places  of HBbfl* 
of  the  printers,  puWisliers,  and  propricfldn^,  tite 
description  of  the  printing-house,  and  r?tle'Of  the 
paper ;  that  it  was  still  necessary  to  prove  a  pilWI* 
Vcatioo  trt  the  county  where  the  trial  \t*^  h^flj  sftfeic 
the  paper,  though  printed  in  one  place,  t^f^ 
pttl)li8hcd  in  another;  that  the  11th  section  is  con- 
fined to  actions  or  informations  for  penalties  given 


^  t|ie<«ct ;  that  tke  ^joct  of  the  17tli  ^tafose  wad 

tafik  thopriotittg  awi*  puUicatioH  jEipoii  tiM  ptmica 

4€scribed  io  th#.  Slaii]|]HOffice  ilooumentS)  by  eoal* 

fMtring  the>  iiew9paf>ef  aodflbvered  with  imy  ofim 

of  tke  same  inpiesaion  poUtaliffd  in  tbe  eeunty 

wheie  the  trial  is  bad ;  but  that  a  publication  to 

the  GomiiMtioiiera  uiider  the  dnreetion  of  tbe  act 

«#uld  not  be  cenaideied  aa  m  libellous  and  giAl^ 

publication,  without  any  other  evidence  of  piibl>- 

Cttfcioo  in  ti)e  same  place ;  thai  besides,  the  newsp 

paper  .was  only  produced  by  an  officer  from  the 

Stanip«*Office,    without   any  proof  how  it  caoie 

there,  or  from  whom  it  waa  neceited^  </ 

The  court  were  satisfied  that  the  evidencetOf 
a  pubhcatk>n  Jm  London  'was  sufficient^,  on   the 
fprounds  .that  ^^  the  act  requiring  an   affidavit  to 
Jm  made^by  the  printers,  f^oprietors,   and  pub^ 
iisbers^  specifying  their  names  and  places  of  abodtt, 
rAc^.iBiakea  tbe  affidavit  conclusive   as    to  'the 
jMV^ral  &ct8  contained  |n  it^as  agakisltbe  persohis 
signing  it,  unless  they  ceased  to  be  printers  hefcte 
Ahe  publication  complained  of.     That  bad  the  act 
flopped  here, the  affidavits  would  be  conclusive  thtft 
49Ae  <^  the  ilefendaats  was  the  printer  and  publish- 
er, and  the  other  the  proprietor  of  the  paper  so  inti>^ 
tuled ;  and  that  it  was  printed  at  the  place  therein 
described,  which  is  within  ihe  city  of  London,^that 
would  have  put  them  upon  shewing  that  the  paper 
produced   was  a.  fabrication.     But  the  11th  sec- 

*  Lord  Ellenborougb^  C.  J.  gave  no  opinion. 


tion  goes  further,  and  enacts,  that  prcx^  6f  tkeaf*> 
fidavit  shall  render  it  unnecessary  to  pro?e  tint  i 
newspaper  corresponding  in  title.  &C.  with  the  one 
described  in  the  affidavit,  and  to  which  the  trial 
relates,  was  purchased  at  any  house,  fcc.  belodg* 
ingtoOT  ooeupied  by  tbedefendants>44i^rrserv8ttt8, 
&c.  pr  where  they  usually  carry  on  the  busioM 
of  printing  or  publishing  such  paper,  or  where  Ihe 
.    same  is  usually  sold. 

.  That  at  all  events,  the  11th  section  superseded 
the  necessity  of  further  proof,  since  the  Words  of 
it,  plaintiff,  informer,  prosecutor,  &c.  were  geDerd) 
and  not  confined  to  infOTmants  seeking  to  recover 
penalties. 

Where  the  defendant,  having  exhitnted  a  libel- 
lous paper,  retains  it  in  his  possession,  if,  ^^ 
notice  to  produce  it,  he  refuse,  parol  evidence 
nay  be  given  of  its  contents,  and  that  even  is 
cases  of  treason* ;  and  a  printer  may  prove  that  be 
received  a  libel  in  manuscript  from  the  defeodaot, 
and  returned  it  to  himf  • 

To  prove  J  the  publication  of  a  newspaper,  ao 
.  unstamped  copy  may  be  given  in  evidence,  and  tbe 
witness  may  swear,  that  similar  papers  were  pub- 
lished. 

•  See  Le  MerdiaatV cMe^  9  T.  R.  SOI.  L^erV eaaet CSt 

'    T.  229. 

• 

t  R.  r.  P«arce,  Peake'a  C«i.  75, 

*  Ibid. 


SPECIAL  <:JI^&A€TSR.  .  48$ 


CHAPTER  XXVI. 


;€^  Bvidmee  nlmlmg  to  Special  Ckatqcter^ 

Maiiee^  Jfc. 

^WHERE  the  plaintiff  has  averred  that  the  scqq^ 
daj  affects  him  in  some  particular  character,  he  Js 
in  general  bound  to  prove  tl^at  such., character  be- 
longed  to  him  at  the  time  of  the  publication. 
,  The  character's  described  in  the  declaratioq. 
*    jeither  particularly  or  generally. 

.  .  In  the  formei:  case,  it  is  incumbeqt  pn  the  plain- 
Jtiff  to  prove  such  description,  with  all  its  circum* 
3tences,  though  a  more  general  proof,  under  a  more 
genera)  description,  might  have  sufficed ;,  since, 
though  jan  averment  wholly  irrelevant  may  be  ye- 
garded  as  surplusage,  one  which  is  material  must 
be  proved  as  pleaded. 

.  The  defendant*  said  of  the  plaintiff,  "  He  is  a 
.quaqki  an4  if  he  shews  you  a  diploma,  it  is  a  for- 

The  declaration  averred  that  the  plaintiff  ^^  was 

a.pbysician,  and  had  regularly^  taken  his  degree  of 

Doctor  of  physic.'^ 

In,  support  of  this  averment,  he  produced  a  di- 

•  *  *  « 

plopia)  purporting^  on  the  face  of  it,  to  have  been 

*  Dr.  Mois€8  T.  Dn  Thornton,  8  T.  R.  303* 


ip  ' 


gmrt6d•%^ilk^^Unive(«it9  >off:^8l.^^^ 

Q0ikre|}if>terpiic|V€  tkat  tbe  Mclor  tao^  irfo§M«on&«£ 
th6RUttme;rN4^  lof  rSt<  Ail4re^W8<i«i^i;acllil^wkdgedJ^ 
ib:  biff  (ipecmicbiLrtbeiii  •i%nfA9lfca>8iriiKrilmd^M 

(fefttftcbtei  4>y(th^/iMMer  «Dtl  prqibiaMB^iOf  ^4aK 
tajcitigiof  (the  di^'reey  and  en  d<lkncNi^ledgaMMitibgr 
tbstaurt^kcepcii  tf  thp  udimraiij^tVtbat  the^lMl  iq»t^ 
psnd9Blrit6< tfte  di^oma^was  <lie  awlof  .tl|]i»  lUimMv. 

insufficient,  the  plaintiff  was  nonsuited. :  •.  j^j  mu^ 

tiimlfi>rja!ti^#  trial  waa  after vrardli  refoaod^  rOP  dhe 

gaoimd)- ! that  thd :  fdiontiff  faait^iog  avtrr^ .  ttiMt  l<^ 

had  UuiyS^aksn  tbef  degree  of  doctor  pl?rpb}H«^^i  h^ 

ilraa: -bound  to  prdve  it ;  aod  it  wat  ot^awicfd  bjr 

Baimeacd,  J«  ^^  evten  if  il  be  not  n^ceslarj  in  geMial 

&r  tbe^fairty  to.j^bew  that  he>ha8  takeoi  iMffd^^raa^ 

in  this  case  it  ii  necessity  on  atcoant  d  Um  (plaint 

tptff a  4tllpga4ion.^'  •       .,,!:,.: 

>iK>nl£eiiy0n,  CiJ.a&p  obs^ned^  thilr4fte.lML 

evideium  tt>  prove  tba  takpng  of  a/degiee.ii  bgr(  tiia 

pndaeilbil >flf ^  tM  books  tontMiiagiabaoaMiof  lUr 

aoi^ration  by  whioik  tfaddq^r6e}s.tc«nfRnfedliiiiif:iq 

ft  ileeowpatfectiy  settled)  tbdit  tbe\)>Uiotia8fB^ 

desorifai&bisi  cbartioten  igeiorallyiiiahlf^dta tottMp 

as  that  he  is  a  physician  or  attorney.     What  efi- 

dencoci^l,tttisfy^AU6JheA  sdMcriptiOA  Tiafjvliiioacar* 
tain.  .        ODr  fl  T  h  t 


alQ8tiMnteAof.l8ckfb!|li«]«utch*9Ae^tifaM«ft} 
b«Mij||itf«»«^ii^«tf«tpMitfff«lqiiabk«  .IMjiof. 

#Mdfr<f«  Wds  ]^««^etKl.liD^ui«j(«uI  tlnD{fiaiaf.lS 

94nafhelJdMi^3|>f  t]|«yf3iittism<w  Wikte^vitbeKftWati 
ftt  t^rtoiHiM  %e  <w«s'4ttnatk»raii^  ttfdth^)a«mit) 

dc4>^bti^tebtiljftMe^hMLT«(l^icelib1l|  odrlfakusuniaif 
AiafWiyt  "<yttete^tfaa  lAtfaiilatlt  refairged.  <faMK>iiMU 
sUdi^Mltg^  ^Mtt^mi  dweMv^ '  timfei  4)e:i  w<ntl^  jBtaDTO 

tornies."  Upon  the  trial  before  ThatnaqpiiiBarl^i^ 
ifnil«9oHi>lMiiaa$»i«iie<fil)mnfifil|»i;aaBQd)«te  Moils, 
and  hg/i  ifafangi)beak>Qmpl0^ed7aavaaqatt<aiiegr>)nL/ 
tUt  IttidibsoMiryainlKnolte^faRRiai^ctcdicibatiidKr 
I^aiDtiffidiipiqKrtefiaoiTil^  te  AraivlkgattotEio^ia 
<^ntaAdoii^M)radi  tfaAt  }le*fm«  i^iiijelta^iwiisel  J^§ 

-rv9  isdW     .Y9aio)Jfi  lo  n».ioie'^;iq  u  ei  od  J«ilJ  e^: 

t  4  T.  R.  366.  .  ,nm 

P  f2 


» 


li^rhw[m4«W5«a»,  a»  by  Fa  <id|py  qfnifeftjijeift  fi^Wr 

nmvte{t0{i9nteriBiMii9uit,   ^  ic    r.  .'j  ,bhftpni;M  r 

tiirtefeimpi(Ni(cidi«b^tfth0,pbioti4r^^  ftt«fnraQF^ 
AnditBaU0il,iaiisittd^  '*  laiith^n^asatiof/^ilieipo 
cifficetoj  tj^fiiioeB'  of  the  pette^v  ):t>n6titbtaN  A^^  i|M 
ratfteiAiit  !to  4>rbw  th«t dteyi  «cte4  inv^MiM^MMt 
Tficfet9/fwitJftDui  pmvi9g>  thmii9ppt6»V^^if»9^0^ 
%Uet  e,vQnfiO(tbe^»uiel€<iaiurd€arli  JSxteiiet^lRidtAMr 
(CM4hiMi«j&<  i»iBce09,  indeed,  'fill  UBfdM  9ndiA|!09t 
DWfeJdmAicmi;  hut  evea^ifi  thdr^aaekevideAe^  wm 
llltoittied^lK)tlll(iv*onmillal0nd^vil  8iiit$^  tcrjltwll 
tfM^«l|t  p(irty.((tras  ti^trepiUed 0(6106^1  pAloi»il4(  iM 

tnlfi  ctiw.afiadtmis  faroii(|bttbgr  ttH^mJtm^£<mfitm 
fnei^  .tbe^^piDdfl  i»«r .itMi8ted«ttp<H»Klfm>4iew»i)lnfl 
PM(Uiredi  n«irthe^ Jn  Mil(ioMrforitt)thi9«i  Hi/it  fMcqir 

gtUiHvM,  ;ftiMi.ii»Kieti»nif  p«opf'>t)}at;ch4;^««ei«iJ 
the  tittiMiiB^d  fitted  9»jpf»Np1i»f|t«ii»  ^flKieimfr"t) 
Riitiki  ^he^ikal  0Bi^.tfpo9Jthisifi^«9it^  'SmifiH^ 
3^?^lftr)^<^ii^e$«)y  nbe  wweB(qfit8itmi^Jir<»9A<iafsill 
Fickfojpd  ^Jir.  w&Htohii !  andjdb^^J>«W  U9m^Vfib!>tiiir 

!»'♦.  «/;!  ih\b'/  ntf  r)iii:iti  joii  d^^bnj  I>9aiB9l  aril  biri* 
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^inttff^mPitfft  Haw  ctf<»|}eablng  the  MndHs^-'wasoA 

J.'Mansfidd,  Ci  J.  it  was't»Kii««d<thiiinfherpMwr 
tMPlHfti'  ^«<ite«difSMrft<$ttbfe  y«tm  afeit^frpbyabtan 
ft^mfePf»4i)iPltf  ^afmou*)!  r  tlMft>E)r;f@i9d}eiit««ii; 
WAfti'^M  (^^  'A  ^hyMdan  at  'Yai^moiitttji '  aitd  •  itf 
Il9«gtr  ^aiMift^Vhatiithi^  pVaiatvffV  hid.lMtta^ttbndl 
fti^i  o6«^  RIdfalafd'  vH elsden-  aw'ia':  patieMy iand  -ilfbt 
t6^>d«ftodbifV  trae>JEei«l^y«d}  a»'<1if8  ■  dpdibeolNijiQ 
9%li&9»i»J6(«>Aasteti» -bfeisf  oM(ged< < tdt iMve  Y-an 
ia«litb<fti»a!day,  tbe-'ptaintMr^'waB  i3^crfoc>«tt«U« 
Hl^WMPof  iMldeilhiiwife,  ttfiid.pnndKbetlftw  hitt»t 
tlMT  j^yonMiniw  AVi»itn»de  «rp  byi  the  (Aefthdumi 
Oli>  i>l)  ■  6lf^it««ie{8iretii«ni  the 'pUlQ<Jiffir<^  uei«i 

and  the 'plaintiff  then,  wifM  rrf«ftlhc«  tbttve  ftWitaM- 
iMyif«nt;c'8«M,'-<^i|  ^dtS^.  d.itwfh'  tkoirght  (that 

tiP^f.  'lSftiirt»/i  ^tf>ib«l0<^«^ti  aU'ii»i0(4ia^  d«ii«( 

«Ml<iitf4ifi^«i((teif)r«i(wt.'^>  >liofS80  t»/^hQDria«ii 

it-  d«MSll(«f  ftvitft»''|rfli{llti#  toiSh^<«(-tb«S  1i0  waa 
<F«^^ifl(&  ;%itftoimi'iiHi»!k>tditli^Wa8<i«f  Ofjilttbn, 
fiaMh«:«Me'«Mfr'i|tr9le>rait«;  ati^l  xh»  pa\iititt'*i^ 
tMb«ik>«  (VteMI«t;i  fiy4^4<K]f/»>-Th^':!««db  ■  ')V(-iM<:>ttft»li 

dtfct^CbtttPht)b4>^te'«eeditde|u^(ii  iKWMPotitaidfedc^ 
and  the  learned  judgea  not  being  agreed,  delivered 
their  opinions  cenol^)  Skt'4.i  Mansfield,  C.  J.  and 


entitled  to  recover:  vriliHxit*  ^i^Mi  cDtWfiitQMd 

•oTeqiiti8itrftfeo(tbe  pteial2i£&tQtpBclv«;)tll«k  ^%Mlll)iW* 
c>  .f||ll(]s>ai}tiMii^.tft«^nnti$ft^llU««3  llwsQillifefffe 
itMUmiiys^kUd^  tine  >pdfliiitiffi(»^'<MiniArM^aM 

his  verdict.  •:  >•  r,-  .-^  r.-f  ?ji;r!  sthRd: 

zl  idtodiariardiilg  4iftw'^db8«»fltx<«Mo9Ri  tlM»  #i^ 
-iitf!(fbiBt  HgHl  fbfficttl«7,tiiii  wjJi'.be  Ti^nlwiiwteto 
s  vednsidsrdhei  wristies!  :«rhicb:  «s9««»aL>elN«tctKfli#<'* 

mit  of,  considered  with  referebc*  Wjtk^»ifV*>i'J 

ti'Mkitiifl^M^'^afWiasaqitaieedi iiinr)on8o<J)tl 

-erb  Ia  (IHu%  chaiMMter  nwy.be  Aoqif i«e4)t>y illM9>tlF* 

.',14  4At»thn^(^h9.pmy,  with  stim%\(ikmmi9piP> 

- !  >  )9dib^4  •lo^olb«r.i»•af96,<  wJ|er#i>tb«;K^4iia«4#i«iot 

« iCfAStfidto;  9i»y  ifigairornii;  l;i»i«t«c^it)g(iQ  Mi-flWi** 
■  I  p(9hit»ii«d»  iwM«'!(be  |>«u:t<^  q49)i^.JIMiMii^f4««f< 

I :  .|»«Ci«(i}«r:)9afide<i}  ^^  wlw^i  ac^pAVS0A(ili{eiM«9  * 

10  tmdfeibentiftnfld.  Jo/  tbe  fit«i(ii^ert4(v£yf.hS9)44''' 

prob^tBdjiindfl&{Niit4iltM»ifhftii»<fic>U^i9giiti^^ 
^e(h0»iqi]eb40d>bimsel<ii>jri!«er«i«gi3iy»!  48  ^W*"* 

I>i  ,'v^d^Jlo  .<So»r/]egbl^<f<p)motll»}b:fo98  p(liW»l«?^  'J 

B'»TtliwM>  t<»fiMhjthft«b8w»«ew*(W*i<ib"t4WfB)#'" 


'.  f  i » 


J 


'Xtf  iiMilir«|tf>  jMtt^-wi*b  ^  cHarafeierid^bidMie 

^>iMBUUK<M'!flk>lMtl»teeli-ii9ttved:'-' ->^-'   '-<   b-j{ii^i-> 
■''  <tD<tlM(Ano«ftheM^Bo!doubtoati)liH8eaall)ott« 

~MMl<i«ifM*(i  kidawwrbmtv  titho>odi|ip]«ioe!thM>ilriB^Te. 
^tfmn^mf^'k  Qiireba»e'faaft'<»een'i«ja0cU^>eaikgive 
%fO<!M)«f  t»n)of  «f 'bit  tMe  to  dM:«b«ravtto'|bQa 
fbot  be  bas  traded  as  sucfa.  .<      rw  .   f 

' '  ''^Itf  At^  0iMo0i  KtlBBt'oF-caseSf'  ^  tehaiiaetfer  is 
'•effttintfr'  by  tiatit; '  but- the  ii»it  ftadf  fv.it>rbhi. 

''feifcidj  dVliMsl  «erCBla  stbtutafale  Mquiiitidnsnbave 

It  does  nof  appear  ra  g^nehrii  to  InwIwbn'ilcMled 

'^WMCMMrytottptaiBiiff;  i«dl<9-MMd»-ifa>  «icfi  al  cba. 

^  '*|litef,  «d  Hbftw  that  b^  bed  bottipii«d)  #}iliit»fery 

< '  <t«^MMte  whi«b  h  peffal  'IMtutrin^faf  bftifie  )Mre. 

acribed'i  widifeee'siidi  Si  ra}«'ooiifpr^«d(fa!arj^f%at 

^ '«4n!^M'«f  <6lMe(i<m\)cb  titi$^litiil,'itH6>abieirctt>df  ob- 

'j«i0flbiM  dn  tb<!  AnfagteofW  a' cogent  vi^UaieMir  to 

'*i'^^ift)irtetHiM'<t6ey  Wete  n«v^r  ^bongbt*  amfhible.    If 

£  i«ii«b.pR>^  urere'  necess^ry^  the'-iie^eMftltywisuld 

"'  eitettd  to  iev^'tidltbniA^  which'a  tradesiMHi^  or 

3'  iMbb»Kri(j,  «biliprebettd«d > Withfb  thei SnAtttf  Biiza. 

'^^'4(iMb,)>b)««)iSMi  dn  'aetioH 'Ibr ^ottls' telMlng  to^bis. 

'"'^WOf^  t»¥  lficist9«Mj  tmdtie  would^fipoatriai,  berput 

to  prore  that  be  had  served  for  «M^'y«iir»a'tf  an 

"i  a|^f«ift<«i^sf^^«(!lle«wi«febi]iex«wi8^of]i^ould 

^i  ^8lP«Jeit<br«$i^  ttlfdep  g^emtniiat,  ivo(ikf,i|n  a 
-i«S A)hi^«M€9'49i> ibdAid^  tt»>  pmv)ar  tb«^J  be  bttl^tdaly 
^i^gi1l@ftii  iliib>-  VMfilinieftti  W"Voiffptted'J'^liti''^ther 


which  ^w<VlA^  tl»V^>  tb«K9CtM9  iiii'i«il0b(ioffic^  i\n 

^fif tifiU<^fifft>Un« j  i^B^'  )K«f ^  AOtilQHii^lAtod  i>jr.<the 
la^im  4)H^ibllff»r«<^  .prohibiciiigi  ^ta^utA^TM  fam-  ■ 

i»t»it^|^<W(^  ())^A/0QnfljMc||w4  a»^f:ciM«i^      now 
Q«(tor|aiA^W)ptioitti»«9^t^^r9ipH^.  .Tltoofe 

jff^«p  {beiltfp9U»liMi.tp4h)a,.tJ|t»V.th6  pla^fttff 
hAHi«arhHib^<b«A.by)iM8«r  .'prpye^.  JbimwlfutOnb^i! 

th%t,b9riM  :^ii#fisi9^.'l^i«.mMeif^ :  >milmifb^v)io«^ 
.  7^^ugb»tb§.paa«  qCifi|«rrj(aM9  v.  Wmtl^^usAvt' 

case  was  miogled  with  the  admi^sietiiK^wla^ddr 
t9i^()ef^^iM>,  tt)re9t(i)y9fi>t,go«||i^irtitq  im(»Y^>  • 

qtt^«4cto.<}4Wti  4^  i«i  4PA<i9$C||y^uJk<>}9iR0iHpi,AliGf»»e 

Y^nsq  riji^/^*lf«<fi!»iit«;SligtialjiH9»(aitti)  •IsS'^Ui  ^>>!" 


iiie  tini«tdui»Mep  uttd«r>paiHt4:illik*  ¥«ttM^M^ 

In  that  C88e  it  Was' not  coDtended  that  the  plifil^^. 
tiffi#l»dbli|Ked.4o  piofo  that  fae'^qittlilMlsad^hi^lf 
iianKt  i9iith«'tta|M(city«f'iD  b«K>fflte|^  «)»' 'dti^tldP 
%itti»db4hi6l«n9S;io.r80. -,  iMd>  ya-k'ttpp^ 
diBCti<if.«tlMfd'  ii^ea  ftlMt^M'ibM  4h^<)[>feMti#i  bfr  tMS^ 

wwMByirtHli\*ft41y,  and^ltr  tftec»  v«$li0QD  »f  i^Mtil* 

9tfKitt(  atvetflit^t'^blM^f^rie,  1ri4>«i99((feyi^faud!  WiM^l 
of  forotiitt^  tbet:aie«rvrfltfal6  <h&<l  'b«etl')a&^<^ltt  l^ 
thtei  attbtttty,i<Bii«kUted<^1iir4h0'C«ii§*idf^{|li#i^yWii' 
oisB)  to  jMf^iret  hi8f^«i»«)rf(ia(o«»>wHh  ^wt«liMttt«^W 

Hcnrf!  tbeiTii^;  '8Uf»|)0iiditdt>^n)MI$i'^Wil^imb^ 
ti«Hg<  as  a<  pbytteisn  '^fdiolfirttiai'Vlllglree^l-  UNttMI. 
t^rtiittoiiiaK  ^ '  Neither  46^  the  iddbiMidu'  lti^«ff'yu^ 
flMuiiMKl'  Wise  at  fill  a^ply-4o  -this^poitft;  ''■'4ft  td^mf 

lowing  it  the  most  ample  effect,  if'J^nHtaotmuv'^^ 

titfis  iMthheT'batt  bd^iY  adM^Mikl  bwi^9  r6ll;«f^fi(ttt»f'> 

rfe^a«fyiqaaUli«d  hkn«»«lf<b<^'tttkihg 'oM  the  dtaXdC'- 
tllbtei^oniifidai^ "<■"''  •■ '■>  "•'''  i''l>ii:u  •.^•fi  s.-i.n 
>'V1^  p}a1t^i0^"i|i:>tHb<c&|(!f^bf  SiM«li>')(F>'^^l<i|i 
baiviiyg  pi«%«d>that^ii«'h^^<»iS«d>Wtt  ph^faitilA^' 
skK»0it^^iM  >il«t'^iyjlJ^i3«d/o^  ttlfe  dtlf(<i^b^,'^tMiW' 
he  would  be  entitled  to  recover  if  the  practising 
w'fly  iiregal/tb»'q^dati<Mii'^is)ini^)6rf  which  party 


lilB  ij  r  ^  \ m%ipmnui^ 


«f  i  •  -. 


V  tte4pfi»daot»  bl  prove  thai  tbe^*  plaintiff: hftd  fio. 
Y'UrtflKl'flMtatuta^'  ri;r.    /'^:7iji«n): 

- 1    Xhe|;eiieiBl  prasumplioB  ,of  tb0  kttfr  ia  inrrnqoT 
^^  IliMeMoettfpMiBSf  |M>wtfikfttt7  ia  iiiYQttr  of  thn.jfciii- 
lifft  but,iloitiu0>itiaielgMl6d,;4littt  fi^jil^t^ff^by 
|l»d?i]9gji  th«b  Iv^  JNM'Mtedsia  ^tdtaaKtwiM^paiflipig 
:  tbe  iobger fMiipt  of  eerlni  }QgiA  oequifiiMo^  hguplaiwt 

■ii^ibs«'3Nrthoaiatt»aatioQ  ia  hMi^    to  KMOfrefiUM^ 
tattUe  penalties ;  la  wbich  case,  it  is  ioft^imh^t 
.«p€ili^)(iiiiilo'jrA« t  a  pvwufied  JiafaMilgF.  bf^  |NS>vidg 
nibe^osilfilMrotii    'TbfMfiaemai  boiMvoff,  .tq.^a 
'i»M(ei^lAatMtt|M>Dia4'*o  tbeiogtJntiM  odfae 

>paMles<i)i  tiv^  tivo  casiaa  :•  ia  tbe*  oo«»  tilie>  j>]iaMKiff 
filmed  to  eafovce  the  attiaiiiig  lair«  Iqr.libo  noaot 
mrhicb'tbe-ila^r  dtteeta,  and  tbeiqiaaatioD  .oC^4)iia- 
lifloatlott  is  difoetly  in  iesae  batweta  tba^paffties. 
Ill  the  MbSTt  tbe  defe|KiaiU  adopte  amode  vfyfyo- 
ooadiiigi  ^bicih/  tbeJaar  does,  not  waBraM}  al^lbea 
i^Mnif^ts  t»  aeiteaa^  bkkiMif  htfaindf^;dt^t«i«k.|be 
{rtMatiii'a  title,  .wbvob  does  'D€4  oouie  dirMliloft  in 
iMue ;  b»  'doe»  nofccaeolmid  thatr  biaiioim iftM^MCt 
is  puiie,  but^'^ies  oki  ^tfae.culpabititf  ntfibMip^po- 
lieiit^icoiitdiidiDg,  tbaffcoD'gMuiills  af:2iH§9i^L4>o- 
)kgr^  tfae  p)aial«ff.»^,aa4ieptitle(|  U>^w»g»4S^^ 
rule  of  policy  certainly  prescribes  that  a  person,  in 
w  tbft.dll^  ^receipt  of,  pro0tp,.^biaU,|^,)rf$over  for 
Ibejr  diininutioiii  by  whatfli>ev4}«Ae8i\iitjllf|y  bava 


6PEGUE  mirSACTSlt.  CJMS 

"^n  ^aditidofidyiwhitbi  majr  pnp«taci9ic6Mdqtaai(iet 

iofinitely  more  serious  than  the  pectuiiai^ftaiMttjF 

^  'pnmiibed  by.  the  ftfishrtiire ;  Dof  :that  the^idagsi* 

TtMle^of  '^aaa^eoMequeiioM  m  ■t*oi>>t^  mhaM  tbe 
vlU^^itfjiMti  osiQie.  bem  MbalBBibktail»u'Butuiiie 
r  ^fMM|lbttity  «f  dieii  &r  wwedwy.tlwi.^lfhtitpre 

?  «f  t«he  pWtttM^  \9lieie  Ite  qimrtiMi^^ 

- :  mtk^  pmi  Of  iUegattty  ^r  iiiiioaem»  flhaititiiK^X'* 

;:     ^IBvidahM^lfartithepaityfaESsacitadin.ii.I^^ 
"^  ^IMcit^/lbr^^iebhexii^ht'tobavejqbldi^ 
^  -Mtf  m  a4ntt«er;:pireacribed^  iotapiiweclditt^ 
Ti:lriitt&  giMOidtd'oaithe'  n^ghact  isp  qiiieilil^t.  ilft|M(iea 
'^  ^«^0'  'him'  00  doubt-  the  neeaaity>of  pH^Wiigrjhk 
^'ijimRfioariieDr  but  the  Mine  noeetoiliy?  4Jk>«87irat 
'^wi^4awt>  when  the'  party  fata  ibrpugbtrJiiilMelf 
-  fcO^^^dence  withia  the  predicament ;  if  it  di^Ji  it 
'  m<kAA  fiDttim  that  a  ^aypeotor,;  f^AK  iiviAiMtion 
^  ^ '  Ibi^aiMMttfa^S'  work  and  labour  &f:  the  >  d^fiitdant, 
f!f  miil»t|pd  oi|i«o  ^ve^hia  ihaiTifig aeri^ed  In  appiieQ- 
)^^lii«i^i9>^^«aditiHfca.Mi|fa^Q*  IB.  i»osidlQq,.iiiran 
'  ^'ittftiAtf  ft$lr  ilia  aeriiiice,  .nyust  p60i/!eibili ^qwo«  i(om 
*  >MtlM*eoHl^;i^  '  la  raoh  oalM^  though) ufiOQ.gtQwda 
^{'  bf^^ot^kga)  policyv  thftipiaiiUitf <BQta(^  bfe  diffukled 


444  .^'.:-:il»mmai1faamiis^<f 

^m'ti^M  llbe>.<di!iec*Mi»  «fx>D>>tiii9qDocktpa»ft>itiM> 

9f^(f^*^.  kfii^^n»  peiforoRdt  his  4fal«^»4d'0IHMg<tt|i 
ip{r,(«9m«{  iQmni}«AJt<y.tob«i»ei|fh>  4H^<Hlliii*#lll«4! 
t^iis  jDpp|»,4l|««|^My4toipn|nreitb«(ttflWiiAteiiW;  knd' 
tfeii^ntW^HNfm.tRberaf^'tlisiipanysDegtWtiti]^  #b^aM> 

i^c)plf^tiffi«MdKfar  lbtbM.iii(the<»t)i«ttaid^cti«rt$' 

r«wli^firt)luitytitlDe^ai«ide»,!and^be  «61irt>t>ut  1^ 

•w^Pfl  liift.ittOvinliiW'GOuitifl|paipr«ifePib4th$tf;?WM«k* 
.if|p^.4e|Me4i<ito<;e(dM  laor.  vriil  pre^ubitithifl  sfliiA^ 

hjy.f^imnfsfivffi  '  •■-  '°  •'■'■''  -'  ■'"  ■■>  ft  <i  'X  liODAoriil 
^9d  wpon  tlHii«uiDepriQei(ile,  ttfoB  wik  iMMlbtfc 
tifliB  ,^^aH  .Lold^^diAut.  f, '  for  t<fcftttiBg<WI'<liH>»iaP 
t%»^i4k«i!pHti(tf  tiwiauiiitn»iiif  tbt  ^CMM^tti^EtlrlliC) 
qwtt-,  >.«h0;«o«nnpi^  the^-^fliotill^upoif  <fpRM4i|^MN/* 
n^gt^jve,-  vtti  ntfaata  the<jM««dttD««dMh^(fti  lldA#I 
them,  for  a  person  shall  be  presumed  dOl^tRvldfeO' 

"1 ;  oi^o  9u:  ill     J.:'jr!i;>3va:  kmiui  bac  ingsi  amo* 
*  l.RdlL  Rep.  99. 


SPECISASMUnEOHCTBR.  4ilk 

qft||ldi(p<A,beff)CKti!dv.i[^  ooaa^i^heiStid  ebkftbi? 
prosecutor  should  first  give  probabie  evideneei^^iS9 
4^<tf^«£^«fiBi»ddQti«h{ml{ha4erawtli  .^ift«F§%^  4if^ 

*«iB««IIlfffi^.'re9<|giBi««dvb3r.JLMdaBHblibtfW»glH- 
QfT/> :  ifV  '4iJliYfHriP0'.tfaQ>«pMiiot)  '(Ifi«^d6  A^M  Hi^ 

Qi»»rAf  'W^^tm^.itgaftmithaiE'aM^Atiiiae&fmp^f'f} 
^4#.>  MtlBs.fcHffiiink  )tOi.<diBtii^ti»t0>'tti$'^^^''^ 

M«$#»  riiB«i|)i^ihnvtlml^of,Saiioi».'v,^^r»H^i^^ 
%; mz-rfim^ 'tip . AtoHlcwMi .<of  ciahivttrTi  ^ cf ^l qe tf 

OHW>  ft^  ftmm  Qh<NrgBBitbd.di«MM|aht(M^HlW>«g^' 
()$t^  I  kIq  Mth9-i6ist^  ..b^  >it)odwiKfa%  /)wrihltdldl^i 
tiithi*!  ;.'.'iQ  jthe  •a^^ooody  byi^dkqliintbiitf  <ttii'  pfiff^' 
•m^fWOt^ti ;  tor.  >4a.  offi(>aus>iai|«rlueiMfii%^  iflffif 
Q#ttr%  («fff:bci  defenoe- .i»r  the!  siiae^.bttad^'^Ai^ai^' 

lification  in  his  adversary  ;  and  in  each  tto^d^fejid^ 
aoMnMM  be  gni|^y,oin[iragie<:t«Daetid||[  «rith>ob«die 

tb§ft^jr  ^i^«(](  4i0sjr  iO'CQDcsitfeiupoii  %btc  grddndto' 

<^i|V<i9*Wf lioor ^iob.'fvesidb M^n ffbvouv  6f.«(te  ■ 
Ptoll^ifbt^(«iD«iii2tec#lBlboaMni>t!t9q(wHy(§|^Miit«!^ 

ia-j)thp<fllt^ftb  l>  .•■.•>-^ji>-   -.)  J.-.. '<.<•'«-. '1  u  ■:-!,iT»-.-; 

Thirdly,  WiwMfllie'  ichlmolMi)  &1  'devf^tcri^reto^ 
some  legal  and  formal  invei^ent.    In  the  case,  of 


tha  haami  Jiidgii  wb6  Wied  the  <iaiMft--adii<i6f '40(j^ 
court  above,  by  whom  his  opiirioti^WW  mtSSttiSti^i^ 
tftie' Vision,  'thttMfo^e,  cannbt^bifr  cMsii^iM^ 
a.'cDftf  Jdct^aBil«xpfifes»  Utith^ri^,  to  >  «iki^"«Iiht'^ii' 
d^eefot" ttseriloneis'tH  Bttb'caiiilA sttffi«9entr>''^n'' 

td'tMi  «i}ifriba  ctTtlte  «OHrf,  bMafly  «v1dbM  >llid  otttu' 
nlidf^V!  ^V  e^idlMffce' of  the  phiiatiff's  %ftvfh|'i|^nil^^ 
tflJMF'ii'^n  KttbHiiey  <«rbtfld  «IoBe  bi^e  InSM  'Dtiiiit-' 
ci^fV  t^^^  ^kHdtit  ad^eitifag  Co^e  6ircatDtoM!tt< 
of  admission,  he  places  the  evidenee-eii -the^'SttM' 
footing  with  that  allowed  in  ttfe<ea9e  c#  a  ctfasME^, 
iA  which'it  %aiff  Bolemtify  beett  d^cideHi  tblitfai«>ftikr- 
iirg  acted  in  the  bfltie  wes'  sufficieM  fMtodf  tKMIi^ 
Was  a  nonstable,  ^ven*  in  an  i)idi<c«nenf  ^iMfMc^.'" 
'  Thft  geiiettA  mode  of  pleM^gx'lik''  iiii>^^ijp 
agdinst  a  wrongdoer  fbr  »di9tttVbaii'4i^^Isdi^i«»# 
aXgum^nt^a^jSllcaUe  tothii^-caiie;  >-  Ih'fi.  p6iM^S^ 
actioti,  Whei%  the;  plkHitfflP  ctim^dift^  "tM^ 'Mi^^ii^ 
b^n  :hifTder«U»}n  tfafe  «iiijoyin«if t^  ^^gVt,'  ft! 
seems  tb  b6  in  no  case  n^c%ss^^«6  WU^^if^ 
legal  tttlfe-  •:  to  that  in  w-hich '  he^itfl  afefWrbar?  ^ 
tm^ati  abtk>n  itg)ilnit'<h^gfbdfllttftIf$^l<ffisMfl9.^ 
h^  hi^  right  to  ti&b*(oiH  ^t^^BJ^ftdTeSbisP 


torn  hi  jiKiwedftwad*  .OR  t^Mt :"  Aai&«r«,<4i^<r"f)frHtiir , 

m^ei^nlje,.  aj^,.t^(a,iiiigbt,9r  titl9  tO!tt(«  iw»4.  4o«P. 
npl-^jeW?'**!  %i»<?8t*om    .        ...,..,     ••  f    •.         -;.-•> 

ia.  bisi^rpfowion  pr  /»flSc<e„  ivbK;^  h^fi^,:^  **|9ffgi. 
aoalogjr  to  »|i  a?jtj<vi  <yi;  tfee,  c^^  j^  *  <Jj*^i^f 

hfil^  the  o<Bae ;  iprliflfHin  it^h<j«14.,?«fjp,9 ^  P,W«i^. 

Itjgp^^Htbprjty,  wjcMdd  h«  auiBfCM«t:€(^M<k(H^  to#9r. 
tii^  the al^gation.  .  .   ..i      .    v.rf 

jt^t  tu  t^  mdmee  Iff  wtaUif9*  ,. ; 

The  di^t^reqt  pr^un>j>ti(Hk4:  f^  l»W:;i°-  CMfV)  •)0^, 
s^pd$R«  aa.ab^eady  observed^  ^rf^.fi^t)  jcpnelu&itte 
in  •£^l;^l(^r.  of  t^e  de^l^avkt;  secondlyA.  i»  favom: 
of  tb«(.defeD<jant,  but  liable  to  be  rebittted  by.evi- 
^fJB^.Oif.expMM  ,ia»lH!gi  pr- thirdly,  agai^nst  the 
d^^iqii|la9t,  but.  liable  to  be  cQatrov^rt«Mi  by  fay 
c^fi^^i'l^^fi'o^i'iS  '^>*  intention  to  have  be^  pups. 
If)  t|^,js^c(cmd  clas^  whei^c;  the  burthen,  of, ipr^Vn 
iWr«3(gi9n?  jj^aUce  i»  tbro,wa  vipon  the  plai^ti^ 
1^,  ipfQj,;4n,,»pjpyjoi)t.of  the^legatiRn,  giveii?  pwjn; 
dj^Q^., iipy  l^pifeavipns  of  the  defendam,  whether- 
<wljV.^»***»r.»wJicating  fipite  and  iU-will  fWVJ^: 


Mitt/fof  tlitf  {>i»rp«ra>of  ^eWingf  the  Mbjp^  M4 
dispositfon  WfA  Irbich -be  mmie^the  eiiD#flllfinkt- 
tion  complained  of.  '  And  since  the  objiieit  of  sMi 
e?TdeQce  in  to  enable  the  jury  to  09(5er^Mtl'  wile* 
tfaef  the  defendant  acted  frem  gedd  or  tf^'il  Mo' 
fives,  it  is  not  materiri  whether  the  irist&ne^  of 
the  defendant's  ilUmll^  are  or  are  tK>t  immediately 
connected  with  the  pfublication  in  queMion ;  b«t  to 
judge  will,  in  such-  a  case,  instruct  the  juryW 
confine  tbemselvesy  iu  their  assessment  ofdaniagesi 
to  the  words  stated  in  the  dei:laratioiv.  It  was 
once  doubted  whether,  in  admitting  evidem^e  of 
thisr  nature,  a  distinction  ought  not  t6  be  mftde 
lietween  words  not  action^le  in  tbemseltes  and 
those  which  are  so.  In  the  case  of  Mead  v.  Dan- 
bigny  ♦,  Lord  Kenyon  rejected  evidence  of  words 
actionable  in  themselves,  and  not  mentioned  in  the 
declaration ;  but  his  Lordship  afterwards  chang^ 
his  opinion,  and  admitted  such  evidence  ifi'a  §u^ 
•sequent  case  f .  *  '  •    - 

'In  Russel  v.  Macquister  J,  fevidence  f»f  actiofl* 
able  Words  spoken  after  the  time  of  those  laid  %l 
the  deckration,  was  objected  to,  oYi  th^  grotrfrf 
that  if  such  uords  were  taken  into  consideratidn, 
by  the  jury,  the  defendant  might  b6  rhadi^^  p«ry 
a  double  compensation  for  the  same  injury,MRikti 


•  • 


•  Peake*s  Case,  1 25. 

t  Lee  V,  Hason,  Peake's  Cases,  166.    R.  v.  Pearce,  lb.  75- 

t  I  Camp.  46.  -     "      '^ 


]|iiti«A|MlN»>  and  .lilK&idbytioictVM?!  !f*»»  IU^  .^9- 

ti«|llh|fl(f.  J&lt  hoti.  £UeDbqE0(4g|)»  ,€..  J....OYa^-. 
ftdlidi.tiK  «fcpai(^r.obHr4Mlg>itbat  though  s^^ 
«.  dimbacslioa  faa4  >■<»»(«€»  9r«yaf^d,  it  was  ppt 
foaadediift  furivpipi^:  aa4  t^»t».  al^^HSb,  oo  evi- 
«l«HKe  caftbe^v^  oCany  .>Pf«ial..danDS|ge  not  l^id 
in  tha  fleelwatioii,  y«t  thsJ  a^y  lyfjrds,  9r.%ny,.|(9f 

kke*a{»ke  the  Words ;ivhi«h  are„th?.8|j^ject  of  ,t^e, 

•ctaoiu'-  '   . .  ,   f.  i.-,f  ,  ;.,.^.  . 

.  li^omthe  aaoie,pri»ciple*,,..whfrf  a.  lib^l  ^^. 
««BilaW9d4fta  poHtical  pAH^  publ.is^fid  Yfeek^j^by 
tte.4g<'M>wr,  aftet  proof  that  the  pj^per  iii„qi^- 
tioa  bad  faaeo  piiiclia8ed.,at  {\m  de^n^f's  office, 
««kl9Bce  waa  .#d»u^t«4  Qf  the. ,  previous  sale  ^f 
tttber^fiqiatB  «(i^h  th^.  aftipe  title;  at  the  same  office. 
A»4  Ilia  leaMRof  adovUing  it  was,  to  shew  that 
tiie  papera,  which  purported  to  be  weekly  puMi> 
eatiav  ¥  ^pubUc  tranaacMPP^ .  ^were  sold  delilje- 
ll«e^^  V|BBde4.in  the  Ksgultff  course  qf  (urcu' 
hi^i  that. the. papfei;  ci^taifii^g  the  libel  ,w^ 
QQt.piiWil^  by  nistaket  but  Ye^ded^publicly,  de. 
)f|,^a^^lt|ML  4% regular  traoamissu^n  f9r  public 

pB»m*^*\  ,  

In  case  of  actiops  brought  by  former  servants 
againat  oiaaters  for  giving  false  characters,  it  has 

'  '  -  «  '  ^  »  -■ 

*  Pluokdt  v..  CoVbett,  a  Esp,  1 3«. 

GG 


{I'lready  been  seen  tliat  it   is  iQCiinrbatft  «»  -the 
plain  tiff  to  adduce  extrinaic  pKof  of  raatioci. 

In  firuch  instatrces  t4ie  ^plavBtiff,  if  cliars^d  mA 
dishonesty  and  miacoodoct  in  tiie  4efe0daaC)a.ecr* 
vice,  is  at  liberty  to  prove  hia  ^gimd.  character 
'and  (:onduct  in  former  servicea,  aince  ^^eoeaal 
c'haracti^r  is  in  some  respe^cita  in  «siie;  and  it 
seems  that  Wherever  th6  words  im)Hibe  vnine  or 
disboiredty,  evidence  ^  'pre^ioiia  food  fondn^k 
is  admi^ible*.  So  the  plafittiff  apay^  ficrat  hjf 
the  evidence  of  other  aervanta  in  ^he  laame  i$»- 
xnily^  that  whilst  he  remained  in  th^  dd<^|idaqt'^ 
service,  he  conducted  ^himself  ^ell,  iaaid?4bl|i^  no 
codaplaiofts  of  the  nature  ascribed  <toiiii|ci.%j|;)i|p^- 
iPendant  l!h^n  existed  f..  And  ibe  jtaoidMWGy  *ind 
bearing  bf  this  evidence  is  to  ahew^  tlnBititbiSffi^tisB- 
dant  knew  that  the  cbatactarche^vewaa^ialfi^  It 
hais  been  said»  (hat  a  ^erv'^itt,  in  (w4^  to  ^j^epowf} 
must  proVe  thecharacterito!bavei)MiSk«ia^H^IH|y^ 
as  well  as/a/«^/^  given.  ^By^this  da  rtO'»^h0^fjtfijK|u* 
Stood,  that  in  addition  t^tJM&tipreattqjplH^^f  Jl^i 
ats  to  the  phtintiff^'innoeenoe  dfctheiobti||^4(ri4iK 
fVdm  the  defendant'^  dedliiiiii^(to>jiist)fjrj  )iac^aM)$t 
go  further,  and  ahew  that  the  ioharaiate^iWQac given 
out  of  spiteand  iU-^will ;  and^ttae  pktinno^fi^^fiw  tj^ 
is,  that  the  knowledge  of  misconduct^^^j;i^t)HWlii^ 

'*  Kiiig  V.  Waring  and  Uxor,  5  Bap. '13.      •     *i  •  ••*'  I-  » 

t  3  B.  &  P.  589. 

t  Weatherttone  ▼•  Hawkkia,  An.  R.illO. 


,r«^  W?th  t|ie  ^efeq^ant  himself}  and  beir^g  un- 
.^We  to  pr(^»e  U  by  the  testimony  of  other?,  if  rt^e 
geteraft  presumption  were  to  operate  against  him, 
.i\e  .fwwW.be  left  without  <»efenc€.  To  prevent 
such  inconvenience,  the  Uw  does  pot  permit  the 
jprcsMfffgtt^n  of  falsily  so  ,to  operate,  but  requires 
,mali«fr  to  be  proved  from  other  sources,  iln  ease, 
Ijj^wafrer,  the  pJai|ittff,«diouId  be  ^abjle  ejSpj^ssty  itb 
,pmv«.,that>i^e  cjeiiB^ant  wj^  Bffr^Te  ^f  .^tse.^^Jsi^, 
no  furtlief  pjcpof  of  n^alice  would  J>^!teq^i^^tto;  lio^, 
indeed,  could  a  Stronger  proof  of  it  be  ^rodjice^ 
,th^  tfcftt.^he.deifenilaqt  had  given  a  qh^rbch?*- of 
#e  plaintiff  iiyprioua  to  his  f^^tation,  .with' ft 
,fiiUbttOw^dgej:l|at|it,w<^,W0!tr9e.'  .,''■■.. 

yb^:  circumstapces  Mi)(ier.\vhiftfe;*he  m^te^.M»^ 
servant  pa^ed,  ,fipy!e3?pwwoii»,of  jil-wUl  vt,t»rfia 
hlf  Hhe  /fofjner,  ,bis  flflSci<>MMy  .»cq^wnti»g  otfc^ 
•FiJ^i^he  seryaptls.roiscop^MCt,  .with0»*t  j^py  pre- 
.viaus  ji^licatiqn  ,to  him  for  a  ^^afacteri*  jare  »|t 
^«*»  -Pmper  to  he  )^t  to  a  jury  ,to.giv«  thew.Qpi- 
;^n  mipn*  t^e  question  of  intention. 

,lfl  ^  HfLird  cbsifs  pf  cases,  wfae^e  |he  presump-  j 
.iipa  .a^ ,}f^wA9  jBgainst  the  defendant,  no  .evidence 
of  maKc^is  of  course  expected  from  the  plaiotiff.; 
.aa^^jf.pYert  act  of  publication  imposes  the  bur- 
.^)|^t^e|^]^natf on  upon-  thetde^dwit,  ainoe  ityvHI 
^  Pf«W"l»«<l  .that  th(e  party ijsoejv  the  conteots  qt  I 
jM»a«:»yfriflmhe,p«bl^d.,.  ^hu»  it.bas  b(?en^eq, 

*    ..  "  • 
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•)^^  EVIDENCE. 

^at  a  bookseller  is,  in  the  first  instance,  presumed 
to  know  the  contents  of  any  book  sold  at  his  shop ; 
atid  upon  proof  of  the  sale,  the  contents  are  so  far 
considered  to  have  been  fixed  upon  him,  tbat  th^ 
plaintiff  is  entitled  to  have  them  read  in  evidence 
against  him';  so  far  has  this  species  of  presumption 
been  carried,  that  it  has  been  held,  that  under  an 
indictment*"  folr'  sending  a  threatening  tetter^',  tte 
bare  delivery  of  it,'  though  sealed,  was  of  itsetf 
primd  facie  evidence  of  a  guilty  knowledge  of  the 
contents. 

So,  in  case  a  servant  deliver  a  letter  containing  a 
libel,  by  his  master's  directions,  the  mere  proof  of 
delivery,  though  sealed,  would  in  the  first  instance 
entitle  the  plaintiff  in  an  action  against  the  ser- 
vant, to  have  the  contents  read ;  and  if  the  servant, 
in  his  defence,  shewed  that  be  received  the  letter 
sealed  from  his  master,  the  plaintiff  might  reply  to 
such  evidence,  by  shewing  that  the  servant  was 
actually  aware  of  the  contents;  since,  though  a 
servant  is  in  duty  bound  to  execute  the  commands 
of  his  master  which  appear  lawful,  he  is  not  pro- 
tected in  the  execution  of  those  which  he  knows 
to  be  illegal. 

In  general,  no  evidence  can  be  given  of  any  da- 
mage not  stated  in  the  declaration  f ;  and  any  da- 
mage which  is  stated  must  be  proved  to  have 
suited  from  the  wrongful  act  of  the  plaintiflT, 

•  The  King  v.  Girdwood,  Leach.  Cas.  C.  L.  1^ 
t  See  Rassel  r«  Macq«bter»  1  Catop.  4S. 
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^verred  in  the  p^leadingp.  It  has  been  ^^9.  (hat 
ihe  ptaintiff,  in  an  action  for  a  maliciouf^  prosecu- 
tion, may  jg;]ve  in  evidence  the  circumstances^  of 
the  defendant,  in  order  to  increase  the,  daipages. 
The  nrinciple,  however,  upon  which  supli , evi- 
dence is  allowable,  is  not  very  obvious,  and  scarcely 
can  bp  warranted,  unless,  the  situation  and  rank  o^  , 
the  defendant  have  affected  the  quantum  of  pre- 
judice sustained  by  the  plaintiff. 
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CHAPTER  XXVXI. 


Evidence  for  the  Defendant. 

« 

It  has-  already  been  sleen  of  what  circUmstaiicaes 
the  defendant  may  avail  bimselfj.to  she^  that  bis 
conduct  was  not  attributable  to  malice,  under  the 
general  issue*  or  by  pleading. 

Where  the  words  are  capable  of  being  explained 
by  reference  to  circumstances,  such  proof  is  la- 
cumbent  on  the  defendant  1. 

In  the  case  of  Penfold  v.  Westcote  J,  it  was 
proved  that  the  defendant  said  of  the  plaintiff, 
**  Why  donH  you  come  out,  you  blackguard,  ras- 
cal, scoundrel  Penfold,  you  are  a  thief."  The 
witness,  who  proved  the  words,  was  not  asked 
whether,  by  the  word  '*  thief,'^  be  understood  that 
the  defendant  meant  to  charge  the  plaintiff  with 
felony. 

Chambre,  J.  in  his  direction  to  the  jury,  said 
that  it  lay  on  the  defendant  to  shevi;  that  felopy 
was  not  imputed  by  the  word  "  thief.'*  And  after 
a  verdict  for  the  plaintiff,  a  new  trial  was  refused. 

But  where  it  plainly  appears  frowjtbe  pontext, 

*  See  Chap.  23. 

t  Cro.  J.  114.     B.  N.  P.  4, 

J  ?  N.  R.  335. 


FOR  TUB  ACVBNDAKT.  4AS 

* 
* 

that  the  word  mm  oet  ufied  in  a  felpnioua  sense,  A^ 
ptamtiff  will  be  nonsuited  upon  his  own  shewing*. 
In  general,  it  seems  that  where  the  publication 
of  a  libel  t  has  been  fixed  upon  the  defendant^  it 
rests  widi  htm  to  establish  the  innocence  of  big  in* 
teotioB  |»     >    - 

It  may  next  be  considered  of  what  evidence  the 
defendant  may  avail  himself  for  the  ptirpose  of  Ydi* 
tigating  the  damages. 

In  Mollett  T.  HultoQ  §,  the  decbratioQ  stated 
that  the  plaintiff  was  abo&t  to  take  a  house,  bat 
that  the  defendant,  in  order  to  prevent  hindi,  adr 
drened  a  letter  to  the  owner,  containing  the  fol- 
lowing passage :  ^^  Mr.  Hultoa  cannot  for  a  mo- 
ooent,  suppose  thbt- Mr.  Salter  is  acquainted  with 
the  newspaper  particulars  relative  to  the  party  air 
liided  to  (the  plaifttiff),  otherwise  it  is  not  proba- 
ble thiat  Mr.  Salter  would  introduce  aa  acl^now- 
ledged  felon;  debauchee,  iind  seducer,  into  the 
neighbourhood  of  Angel  Row*^^' 

Brafcine,  fiar  the  defendant,  ooateodied  that  he 
was  at  liberty  to  go  into  evidetice  that  the  plaintiff 
bad  been^  in  fact,  a  seducer,  not  as  an  answer  to 
tbe  action'  but  in  mitigation  of  damages*  He  ad* 
itfitted,  that  not  having  pleaded  the  truth,  of  the 

■ 

*.  I  Camf*  4S.  .         '       . 

t  R.  V.  Topham,  4  T.  R.      R.  v.  Withers,  3  T.  R.  42S. 
R.  V.  Wbodfall,  Burr.     R,  v.  Almon,  Burr.  26s6. 
X  See  Girdwood's  case.  Leach .  C.  C,  U  169, 
|«Eap.a4S« 


"^Mfh^^i/nr'tiott^Vent^^MKut  Worn 

4'gaifik««c  Bfef^fitfAtit  {  but<!iifit*e,*ia^»iif  rrifctttid 

trytftWs^pSKatJtlhOTfty  for  iihe^c*driii©d  4tt> tfcfe 

'fetf  A', '  feird  not  having  given  rttem  m  hfe  »<mtoi  <» 

from  his  bWh  knowledge,  that  he  shoiild^b^M  H- 

*b^rty  to  give'the  feet  in  evidence  aft^  eomhif  ^  from 

^tfoiher  source,  to  which  he  referred  in  his  letter, 

arfti  as  th«!^^l Wider  tiJd  not  prcweedftom  him;  it 

"^btild  go  in  mitigation' of  ^dameigea.  •»     '-  ^  ' 

Lord  £lletiborough^  C.  J.  said,  tlM  M<thl^lwA- 

"iH^  -dtdod  y!«' the^eetoifdj  *«he  ^vWence-^flfeffed  waa 

*f nadtttissible  Wton  anaw»'tia  the  MIkm.  ^^Thei^ 

^ftt^ifVd^^'tyi^o'i^;' and  there  w^  nb  jMrificatiM 

^tlMV  entitl^'ttie  ^d^endant  to  a  verdiMT  bot^ 

-%adW,  "flwrt  ai^  the  words  refehred  tea  qawapapci, 

'^^^^S%te  86' written  as*  a  quotatvon 'frdm^  oewapitr 

'pttv  Sf  the  i!*#spaper  cotrfd  be  pKdAneedjf  Im  would 

li6Mtit  all  evidenc^r  as  tiavfng  eamed  the  MieM- 

;^ttfat  to  adopt  what  be  had  wnttsn^fai  the  leater/he 

^liavii^g so  referred  ta it,  »     »'•»* 

^'   Where  the  defendant  haa  not Npleaded  the  truth 

^lii'jtistifiKifttioB,  it  does  not  appesA^fA^ifeeltf  MtdM 

how  fer  he  is  at  liberty  to  proceed*  in  evidence 

^ietitHng'Hb  prove  the  trqth  tof-thb  vti^txpt  ^>ub- 

'^llshed.   "  ''    -''         '        » •!•  ••     *i  ^Mi  i»*»'i  .ji» 

An  action  was  bfODght^  for  a  libel  piAltrfiedl  in 
the  Mornh^  Poist,  charging*  tbeipteintiff  with  hav^ 
t«»g^be^i  concerned^w'itti  a  person^  of  the  Man*  of 

« 


FOR   TH«    WKfgUVDANT.  ^ 

iand»:ineiftda  .of  persons  convict^,  of  .ifftftt^l  Si". 

ienooB,  modef  *  pr«t«Doe .  (^ .  Mofi  tM^rt'^'RHyp^; 
,  pai^Otts  tbfOHgh  Ibe  iDt^ecwce ;  of  \\^.  .pii^f  <^ff 
Pofiiwd,  i&  whose  sewice.tfw  p]i^9t}flE;.w»f^  ,^  .^^^ 
I. -71119  defendant  pleaded  the  general  isaue^  ^n4i& 
mtigation  of  dasMigea  offered  evidence^.  t|0fiP^9|e 
strong  gromde  of  9usptQioQ*4igaiiiat\jKbe,pl;^f,{|p. 
Eyre,  C.  J.  at  fiisl.donbted  wheth€^  tbi^eY^enpe 
waff' e^iBiswpie*  »^  j?!!-:*'*'!  \y[^  \ 

^  f^Adaiii  Seij.^  ft>r  thedeleadMt«iHdii)tfAHH^)tb9^ 
dbfettiint  Qoukl  not  ^y^  in  erid^iiM(.0|^,t|l^£g^« 

.rnaiaJfWMe,  llctswbieb^«ftpJL^d;^>W>^^/^ 
lo^ajuslifioalibn;  but.oMMnd^  t)i<rt  'l^^ottft^t 
pnore  fisrats  which  shewed  there  wa%GMym|e  .lof^HlpT 
pfCMNi,  *Md  thuMfone^proVjii^r^t,  wth4».d^4m^ 
meo9  B#t<iad«SG0d,toipiMMeh.$iMii#Mii» 
.of  iSMlioe  agftkist  the  pl^iitfiffV  ^=#ur  t^io  Q^HKfe 
of  tKmieyi«g  uifoimMtHMiii  to  J(M.  BHb)fP*  ^V^  ^?g 
a  concern  of  a  public  natujpo.. .  A  note-  of  tb?  9i9PO 
of'Ciilry>v.^Walter.  wan  tb«Oir«ad,  i^  v)w^  bis 
IjftWhWft  4Nte»tted  tb^  difktjj|^|ioQ»  ^p4 ;  ine^eiiir^ 
euob  evidence.  •• .  ii,'     -    i 

Mi  JEyre^X.  J^  sajW,   b0  -believ^ji  iR  tbat^(f|iB^.,be 
admitted  the  evidence  in  order  to  shew  tb^t^^ 
defelidaal  fiad  not  in  fact  .published  a  ]ibf^»  he 
-  r]Mviig^<)ttly  publiehed  ^tbe.  proceec|ingp  of  f^  q^rt 

of  riMtieib  whiob  t<be  qoiurt  af^rwf^ri^  ,49tefv^9^ 
to  be  no  libel  in  point  of  Jaw ;  but  he  would  not 
dPWl>»*  \»  «tt«ht  91^9^  b»^  W^vpcJ^jjf;^  Oiiti. 


gMiot^^f  Atat^MT';  ftf  thMigb  he  hod  Mverkwua 
thc^  ^tid^ttce  givgii  tfl.  flti  actroii:  fer  ^  libeU  yet^be 
Intd  d^i^yi^  uttderttOdd  tint  in  ai»  Mtioi^  for  wiirds 
tlte.  diftfeitdsttit  mgktr  te  CBitigatiMi  cf  daoiiges,  gire 
any  evidence  ^hoit  6f  Mch  asi  wcMtd*  be  a  coni(>iitil 
tfefeftce  tx>  the  w^iofi^  bfld  a  luMifisaUoQ  b^ea 
(fteaded. 

th6  de^tidMt  ttl«n>  edied  Mr.  Fonl^  a  mi^ 
tt^tter,  tcr  pmvte,  tlMM  on  tb«  ewMHination  of  ^ 
plaintiff  before  bim,  be  admilUfd  thM  faeJkad-rs* 
detved  fite  gvrhveaA  ibf  dotiveying  a  letter  m  die 
0ek^;  and  tbd  04ike  himself  biftig  ecceuMaed^ 
4uidi  tliat  lhi«kittg*th!e{))iiii€iff  htfd  lliipmoduelsd 
i!thti9«ir  id  <hdt  Mtttiedl^  he  hud   dtediiiged  him 

Att'ACliofl  Wal'htoag|{iltfoita<iaiet»  ptAAiohed  » 
ttre  MdMidf  HiBitkld,  iMpu«P»g  to  the  friahrtiff  ^ 
e^eti^re  for  whidt  L6m1  ^A^idley  eoffiered  is.  the 
f^tt  <^  Cbirrtes  f;  Th«  dedaratioo  coatoBoed 
the  MUkl 'extftttpetory  avertbetite«  pod' stated,  that 
ftte  ptdTdtiff '  b^  ket  4he  Mxsietif  ^  inaiiy^  wdP 
thy  subjects  iii  dbeeeieiueiMid  6f  #•  puMmMwd. 

The  defendant  pleaded  not  guihy.  < 

Upon  thettialbefofeSir  J.  MaMfield/C.iJv  evi- 
fl^oe  was  offeHid  in  tnitigMien  o^  dstnagw,  that 
at  the  time  of  the  pubtf«i^k)A,  tbe  plaiMilF-ifftB 
generally  suepeeted  to  biiy«  be^  gitilty  tt  the 
eh^rge  impoted,  and' Aet  in  ebuee^iiem^  of^i^ 


»  9arl  sf;  beiovtor. j^  W^fer,  d  C  N.  P.  C^K 


FOR    Tttt,   l>t^]fciri>ANT.  4Sl^ 

1i4to.  si         ■  . 

Thid  dTi^nee  was  objectfed'ta.  tt  #a8  cotitbiidefl' 
that  ft  would  be  in  vain  to  bring  an  action  if  sn^' 
dvitlMree  w^ire  p^rtnitted.  Tbdt  st  plarndifi^  cbcild 
not  cott^' prtpmred  to'd^fetill  evety  atet  of  hisr  life. 
That  there  wa^  nothing  on  the  I'ecoi^'  to  pttt  f!b^ 
cbaiftefer  in  fegne';  atnd  f bat  to  adUnit  ^ueU 'evi*  ^ 
diirice  ^(f'ould  oi^ly  be'  giving^  the  defendaiMI  <  tnf 
6t)t>Mttfn<tf^  dfdoQlttmiiBg  atrtd  a^gifavi^tSiig  tfa6  dUr- 
f\Mlf  Kbeh 

Sit' J.  MtinaBeld,  C.J.  mlMfitt^d  tfa«  6vid6&(9^. 
Mi^hring,  Hiaf  be  conftf  tt6^f  answer  !ohi^  dvM^ 
^isfiietioA,  the  tffguoAi^nftf  ttn^M  the  pbAntrtt. 
That  srAce  it  bad  been  faefd  ihkt  Mj  tbin^  ^b6tt 
of  fn'cy^ftg  the  evidence  ikttputed  in  tbe  hbel  teiirf 
efidetite  M  mitigiition,  be  dTid  not  &n6#  hb^  ttf 
Mjeitt  the  witnesses.  Besridek  tbat,  the  dedlaratiotf 
italic  that-  the  pldinttff  haVI  ahffays  preseiVed  st 
good*  cbaraoter  iA^  socrety,  fr6iU  \#b1ch  he  bad  b^dtf 
diKven*hy  the  inbiikuatioiis  in  <be  libel.  thU  th^ 
qntttibli'  for  the  jury  Was,  whether  the  plaintiff 
had  actually  suffered  this^  gd^vance  or  hot,  iltid 
tberefoi^  that  evidence  ^o-  ibifw  that  bis  ebiifa'c- 
Wt  WM  in  as  bad  a  sittration  Wdr6  ai^  aftei"  fh4 
Mh«l,  ihust  be  admittied. 

The  Ibaimad  Judge,  iti  ^btMnhig  up,  dirb«ted 
€ikef  jury  to  toosidei',  ior  ate^ssing  the  <]jdlh*g^K, 
whether  the  reports  which  had  been  proved  were 
sufficient  to  shew  ttftt  thirfrtaintiif  could  receive 


lijt|Ie  ioj^iry ;  ufid^  thftt,  in  this  poinf  of  vie^^  it 
did  not  inptter  whether  the  reports  were  well  or 
ill  founded^ ,  provided  they  got  into  ^a^y.^meo's 
?f?fJths, 

Though  the  admissibility  of  such  evidepce  does 
npjt  seeip  to  have  been  yet  decided  upon  argumept, 
^et  tb^  qpii^iioDS  of  the  eminept  persons  iii(ho  have 
deemed  such  to  be.admissible  at  Nisi  Prius^  leue 
j^o^dpubt  i^^on  the  question,  especially  coosidering 
tha^  the  last  learned  Judge,  before  whopa  the  point 
arose,  conceived  himself  bound  to  the  afdn^issiont 
n<^  only  by, the  averq^n^ xipon  the  record,  butako 
if^^  the  antecejl^nt;^  def^f sioiis  on  the  sulyect.  Soma 
difficulty,  however,  may  be  found  in  reconciling 
the  r,ule  Ifji^  down  in  its  fullest  extent,  namdy, 
that. any. maMertf  short  of  actual  proof  are  admk' 
sH^le  in  ^itigationy  with  the  resolution  of  the 
Judges  \n  Underwood  v.  Parks*.  The  evidence  of- 
fered  in  tfie  cas^s  cited,  is  either  general  evid^c^ 
of  the  p^intiff's  suspicious  character  previous  ty 
the  publication^  or  of  particular  ^cts  tenffi^g  Vif^ 
i^^W  his  actual  guiltr  In  the  former  case,.  th|a  rea* 
poQ  of  admitting  the  evidence  appears  plaip  and 
Q^vioqs„  ^nd  it  aeemsitobe  immaterial^  whetl^^  the 
pl^intiff.aver^  hia  ^PW^ii^s.  good  chara^tf r^  fff^^  thp 
dea$rty>n  by  hi^  acquaintance  or  not^/^iitce.tJiM^lAnt. 
v^ill.pr|esuipe  thatheiia3  a  good  ope  tiU^thccpo* 
tf^ff  be  proved,  jmd.  w:iU  fqually  pfi^me^p.  l9«» 


»  Sua,  i8oa«^ 


FOR   TfiB   BllFEKi^ANT.  4oi 

aftef:^  proof  o^ actionable  words;  b^ut^t is'ltnp^ssii^^^ 
to  say  that  the  defendant  has  not  a  rignt  to'  give 
g^h^t*arevidence  that  the 'plaintiff  dM  not' sustain 
any  loss  of  character  in  consequence  of  his^pufelV- 
cation,  but  that,  on  the  contrary,  Tiis  chatdicier  nad 
previously  been  ruined,  sin'ce  the  loss  of  cnarSdter 
is  the  very  basisi  of  daniiages,  ^nd  notice  to  tifi^ 
effect  by  a  Special  plea  would  render  ho  assfst^ric^ 
bo  the  plaintiff  in  providing  coonter-evldenc^;sinc^ 
att  he  could  dto  would  be  to  prove  by  geneV^l  ife;- 
timon]^'that  his  reputation  was  previously  goo^t 
which;  as  already  observed,  the  Jaw  presuWes  ifei? 
Kftb,  and  vi^hlcli  he  wodld  not  be  abfe' to  pWve  By^ 
any  particular  facts.  .  ^        -  n    /-  .n6iu. 

•  -But  particular  facts',  which  rti^ht  foriil  pih'ot'a 
chain  of  Circhmstanttal  evidence  agafnst  Ah4  ^lifA-T 
tiff,  in  case  he  were  indictett  f6¥Htt^'otfen*ce  Y*. 
pnted,  seem  to  ^11  under  a  different  cbnside^tion; 
First;  because  any  fact  of  such  a  nature  i^'evi-' 
dence  rather  to  rebut  malice  ttian' to" al^ict'fhV 
Quantum  of  damagesi ;  since,  ihough  tnali^e  be  ^'^- 
sehtial  to  the  action,  it  %  not  the  ctit^i^joii  Ihd'' 
measure  of  damagb ;  and'  though  circumytanc^k  ilf- 
tfocin^  a  belief  of  the  pliintifTS  giitlt  in  IhW 'toiW 
Of  the  defendant,  takis  a^fi^y  ddnsid^rably  trHm'  t^^^ 
ilidtlgnity  of  his  intention;  yet,  since  they  ^o  ^6i 
amdiint  to  a  justification;  th^i  W'sHll  ia  residiium 
of  malice  stifficieht  to  luppbrt  Ae' a6j[l()!li:^  And* 
^econdly^  if  one  circumstance  be  admitted,  tend* 
ing  to  fix  actual  cri«rit¥alify<^ti][>on  the  plaintiff,  a 


4tlft^  jEjripBfict. 

focon^  and  ^tA  cQuld  not,  in  principle,  be  re- 
jected,;  and  it  would,  in  many  instances,  be  diffi- 
cult for  a  judge  to  confine  the  evidence  within 
auch  limits^  that  it  shftuid  not  produce  on  the 
m^qds  of  the  jury  a  .conviqtion  of  the  plaintiff's 
.guilt,  or,  in  other  words,  to  avoid  infringing  upon 
the  general  rule  laid  down  by  all  the  judges^. 
Where  extrinsic  s^ertions  are  given  in  eyidwce 

■ 

by  the  plaintiff,  to  she.w  t,he  defentiapt's  malice,  the 
the  latter  is  .at  liberty  to  prove  the  truth  of  such 
assertions  under  the^^^nerftl  iss^e,  since  be  had  no 

opportuni.^  of  ple^i^^i^S^^^  matter  speciallyf . 

A  merpb^r  of  p^rli^fnent  qsay  be  called  upon  Ijo 
state :{:  whether  another  member  took  part  in  a  par- 
ticuljar  discussion,  hut  cannot  be  examined  99  to 
what  was  ^aid  in  the  course  of  the  debate. 

In  Curry  y.  W?ilter||,  a  barrister  was  subpoenaed, 
to  prove  that  he  had  made  a  paction  in  the  court 
of  King's  Bench  for  a  criminal  information  against 
the  plaintiff,  for  pMblishing  which  the  latter  brought 
his  action.  Upon  the  trial,  Eyre,  C.  J.  was  of 
, opinion  that  it  was  improper  to  call  a  barristeras  a 
witness  to  prove.such  a  circumstance,  but  tl}at  the 
party  ought  to  prove  it  by  other  means ;  that  it  was 
at  the  qption  of  the  counsel  to  give  or  witl^hold  (lis 
t^timouy. 

m 

*  In  Underwood  v.  Parkes,  Str.  I  i>00. 

t  B.  N.  1^:  10.  t  5  Esp.  R.  136.  II   l^Esp.  466. 


jmaGBrEfj»^i  nsf  .4  Fff»«.  T«f  ^par.       if§^ 


CHAPTEfl  XXVUL. 


.Projce^dings  cjfter  Verdict. 

W^HERE  the  sitjLiation  in  which  the  defendant 
was  acting  at  the  time  of  speaking  the  words,  or 
publishing  the  libiel,  was  such  as  to  rebut  the  im- 
plication of  malice,  and  no  express  mah'ce  was 
^proved,  the  court,  it  seems,  will,  after  a  verdict  for 
the  plaintiif,  grant  a  new  trial ;  dnd  this,  even 
though  the  defendant  knew  that  what  he  said  was 
not  stcictly  true,  provided  the  variation  from  the 
truth  be  immaterial  to  the  interest  stated  to  have 
been  affected*.  J8ut  where  the  false  assertion  of  the 
defendant  is  material,  no  new  trial  will  be  granted, 
though  the  defiendant  had  an  interest  in  the  subject 
matter  affected  f . 

Wher6  the  damages  are. so  outrageous  as  to.  in- 
,duce  a  strong  presumption  of  partiality  in  the  jury, 
a  new  .trial  will  be  granted  in  an  action  for  slander, 
as  welLas  in  other  cases,  though  in  such  an  action 
the  amount  of  the  los3  sustained  from  the  injurious 
.act  depends  .upon  circumstances  of  all  others  the 
most  appropriate  for  the  calculation  and  assess* 
ment  of  a  jury. 

•  4  Burr.  2422. 

t  See  Smith  v.  Spoon^r*  p-  23^. 


vvjb^ch^i^^s  an  action  for  scandalum  magnatum,  tbe 
words  were^  *'  He  is  an  unworthy  man,  and  jicts 
agajn^^Ia^^  ^{d  ijeg^q/'  The  jury  fipund  a  |er' 
diet  for  the  plaintiff  with  JB4000  dainagea.  ^  A  oew 
trial^  wu.  oioved  for  on  these  grounds  : 

l^^Beca^  t^e  witnesses  who  proved  the  words 
were  not  pi^aons  of  credit,  and  that,  at  tbe  time 
w^SQ  they,  were  allied  to  be  spoken,  many  der- 
gymen^^ere^ in. company  with  the  defendant,  and 
heatd  5,0^^  Wds  spoken.  '  '  *  " 

. ,  ^IIY)  Bep^use  piie  of  the  jury  confessed  togt 
di^y  ^vf^  su^ch^reat  damages  to  the  plaintiiT,  not 
that  he  was  damnified  so  much,  but  that  he  might 
have  the  greater  opportunity  to  shew  himsen  noote 
j|l  tl\^resi^li{^  of  them.  ^  ^^     '  *  ^ 

3dly«  (Which  was  the  principal  reason,) because  ' 
they  were  excessive. 

North,  C.  J.  and  Wyndham  and  ScroJKSs  Jus- 
tices,  were  of  opmion,  that  do  new  tnai  ought  tone 
IjCfinte^;  l^hatin  a  civil  action,  where*' the  wbr^s 
themselves  are  actionable,  without  an  averment 
q£  fecial  dania^e,  the  jury  ought  to  take  into 
consideration  the  whole  of  the  damage  wfnctf  w' 
paryr^  ipigbt  sustain,  since  he  could  not  bring  a 
fr^  ajpt^on;  that  it  was  impossibf^TojT^thll 'iJouif 
tg  ^11  wh^t  value  to  set  upon  the  hbnduir  of  toe 

BJaintiff;  that  the  jury  were^  bv  law,  jfl<feesorthe 

■ 

<      <      .  •  8  Mod.  150. 


to  examine  upon  wBat  account  <hey  gaVe  thMr 

•  AtkioA,  J.  dissMted  flum  iiia  bredtrm,  conceif)- 
iQg  that  tli^  court  ought  to  compare  the  WorA 
with  the  damages,  and  to  consider  whetMr  diejr 
bore  any  proportion.  He  also  cited  ^ilile  dwe  oi 
Gould9ton  V.  Wood,  where  the  plaroltffy  la  w  ac- 
tion on  the  case  for  calling  hitti  a  bankrupt^  reccP- 
vered  JUSOO  damages ;  and  (he  court  granted  4l 
nefr  tri^,  %ecauee  the  damages  were  ekcesaive.  ' 

In  the  san^e  case  it  was  said  by  Scroggs,  J/ that 
had  the  jyry  giten  but  ode  penay  danoiiges,  t!Kii 
'pkA[ittff  could  ifot  Nve  obtained  a  mw  (rial  ill 
hopes  to  increase  thean 

When  the  plaintiff's  title  to  reoarer  ^does  not 

appeair  perfect  upon  the  (bee  <^  the  reeord^  the  da- 

ftndmt  fliay  moke  bis  objeetion^  eithei'  by  moVfli^ 

'in  arrest  bfjndgaient  within  the  asual  tioie^  or  by 

bringing  a  writ  vi  error.  ^   . 

It  has  already  been  seen  what  are  the  rules  to  tia 

'bbserved  |v  the  construction  of  the  defend'ant^  ex« 

-fMsaioBs ;  that  they  are  to  be  taken  accordii%  to 

their  plain  and  obvious  meaning,  and  in^he  sense 

«71I  #biih  the  bearers  or  readers  understood  tbMb. 

Afiet  a  verdict  for  the  plaintiff,"  by  whieh  the 
defendant  s  act,  meaning,  and  intention,  nave  beeti 
ascertained  to  correspond  with  the  statement  upon 
tba  record,  the  courts  will  not  listea  to  tfiviti  ex- 
ceptions, but  require  the  party  objecting  to  point 

ar-tt. . 


-  >Atidi  in  feoemlv  whieve  words  mayhe'teicEMrai 

'wtjveiiiiBMfetimii  w  that  mvmmibM$Mm^ni^ 

?  ilHierdxthere  araMV^ral  ooiMM^iii.  aideglaiailMtt^* 

feetive,  judgment  muit  Wttfre^teA^fiwr^ihtipMB,* 
site^it-w  inpoteiUe  for^tli^ftoiiM.te^ffxiMki^^ 
dankjfft^  tadrte  say  whtb  abot«Neii«)i»q|^»  ^«  Ik 

^  f  And  the/  same  omle  holds^lQ  toaM  ra^  €»«ik^ 
l«liki  ideeiaration  feontatn,  tMMrieiM wwnad Ito/  itoM 
been  Bpokeiv  at  different  timio  ^itmifkBt4)tmiim^ 
tbe  ^e&oiant  call  the  plaiDCil^  "i  liiiitar.Yiwd  at 
:$ootlieci4iiiie  ^^artaub  Viniveiand^edcfiir;^^  eoAlhe 
^idaliMrff  elk9&§  flieivmlisite  4mm  MMHytt^olMt 
fi  diffoeak  tknee,  «aiMireiel  «MOii  #M«i«9»4fitke 
jluy  aaaeaa  the  damegea  getera%aj««difiiea«.«iH 

.  Lord  M^&fpeld,  L.  C  J.  Parker,  Lend  Holt,  C,  JU  Pnitl»  Mr. 
J,  Buller,  and  C.  J,  be  Gfe^ ,  ai  cited  aboire,  p«* 64«  Ml. 

t  ^  Mod.  ft40.  .         >  ./       r         » 

t  I|ott  V.  Scholefidd;  6  T»  IL  094;  t'  (:»-»''♦ 

'   §  Cro.  Biir,  3a».   GrorCar.  a56(  aap^^Ma  a^wSba^ 


i 
I 


«|gmYWilMi.  in  case  the  <feciaratioa  cuttmh  iiw^ 
iMMMMfim,  ia  on^  d"  w^iek  tbe  ifrtv^  are  iMV*<i- 
titamli|»,i«Ddiiuy«p6eiai  diongeiw  ai^i«<ed/«Vatfp« 

the^peeiity^dSftiiMge  bd  for  the  defeftdMif)'>tii(>'t»^t<kf' 
tiwcestsea«raUj^«N'  the  pkntifi^  ^he'^M^dHfot : 
«Miiildrb*4motMo«ii,  M4*imf^  be'avoideA'bgr^iMM 

tiao^iM  w^€tH#-&yDHrir*df  error  f.  •■ ..v  .»..r» 

-  ilMi6Mi»>tkMer«««',  there  is  my^otOis  as^tathe 
v«lidHy*af.«nj'*otte  «ottif»t»  it'ia  v^dintter  «if  ipvoi' 
deiMX  CO  faav«  tli«'diiaiia|;ea aaMsaedsetKarrflj^^  atr^tor 
tak<:«<i«riiet  upon Cke'oCMev  twonts -onlyi  •  li}§ 
Bwk  tc  Hok^-iltw  woKd^'Iaitkfowta  iwspoken^bf  iM 
piMtliff  al»«ira<tlme  Kftve,  *^  You.  sire  a'  paltrj  law^ 
jeryiimd  me  to  pkiy  on  both  hands  f*  ac  aiwtheit 
*«-M^4a  a  Awtfaewr  .andf  inM^tainer  opifeibalesi.^ 
IHi*  'jpfciMiaitt^aMi  to  «H  «be  irordB,  escept-  thes^  ii| 
MiitSyfkHle^ftot  gilMy,'i(ii^«i'  M  thotfr vjbMt* 
oMiDMMxtfifiv  itlaitatiiP  cepKedv*  tie  m/brMi  jM«fi>«li 
^.  'fhe  jyf5«,  U^md  the  first  issue,  fbund<alte^whola 
o#tl>aKi»iPdi}  aai#«aseM^'<ebMeg«8  fertkeitrMle:^ 
tlM^{tilkiM#toai»tnidt  the  saebftd  iaopue  fiir  the  piWo- 
tifl^'  ataasMhtff  Bej^mrte-dattiagea.  The  court,  oa 
tmttutfi Jb'ittMt  «r/jadgt«te%,  deMdaid,><tlitoti the 

*  S  Wilt.  ISfl;    Lloyd  r.  Morriis' Wiles  Rep.  443;    JBolf. 
AU  576.    ]|f oor,  ^42.  798.    Crq.  £Iiz.  398.  78».     1  Bulk.  tSJ. 

t  See^  cm|ie^>  3  WiU.  Saund.'  l7'u  d. '    ' 
•CffliawMt  V.  ^Mi,'  M  Mod.  4S6'.  (    ■ 

S  Ci*.  J.  se?. 

»  H  Sr 


(  01 


judgment  OQ  the.firat  j^iie:./  It  should  seem^  htnh. 
esmi-Umt^ithe  plaioi»ftviaA«Qt;iNiiitM'tD  j»4|iotet 
uridyl  the  firsf  wsMsmanty  ^appq^iflg  Um  decism* 
t^iiaver  beeni^corfeet,  tb#jt  tl|eb,trarda^f  Yott «fe>a^ 
p^l^iawj^erf^wereiiatiac^t^nilllleu.  -^-j  '^  <i  rr 
.\Fo94be  .lyotda  to  be  considered  «uiideft  the.  fimiv 
issue  of  not  guilty  were  the  two  sejbs,  ^^  ¥i9U  acfr^ii 
plaltry.  Uwjct,V  and  f>  He  is  a  fintlie w»  i^q4(  iRite- 
tailieiof  felon^/V.tbe  wor^Jf^  in  ifa)i€|B#iiQtjcgimog) 
u^bde^  the  ooasideration  of  the  jmy^r^iqc^jiliegr  «ertr: 
oji^ii^ssed ;  th^  dbm^ges  uqd^.  the  fivak  asacmiicvti 
\fdi]^vthQrefpre,>p9r<<iy  gisen^Mfervth^  !8^ottfc»  i\Yw} 
ace  1^' paltry  lawyer^''  which  w^re  t|^d  aot  MitKMi*.' 

<i Itjis;SBid  tQ  be.tbe. piaetiee  in;4^CoAM.of  Cm^ 
qypn  P^as,  to  award  a,  wwrf  4^p^t» ,  Mllepei  |iid9< 
iH^ftt  is  .arrested  in.  such  49flset:  HP1>9^  •^y<>^^Miil£ 
cjo^ts^  in.  ovdar  that'  tiii/^plimntiff.  msF  «(»r«r  hw  diK« 
magesjF*  But  iq  the^casis.pf  H<}jytrKi  SchdteMdt/ 
i^  the  King's  Bench»  a  f^6nire<2e  iipti^  w«8  rafiiaed. 

.  In  the  case.of  Beevpr  7.  Hidi?9:U@iB^«>9(«'f  J^^^ 
ei^pr^ed  an  c^inipn,  thi^  w^re.,|he  woida  io,  OM; 
count  wi^re  not-actipnaWe,  rye;  |bat.  .the  po»tea: 

niig;ht  be  amended,  and  a  verdict  as  to  those  woids 

•      •••.  •  I. 

« 

•  2  WilL  Saund,  17  U  d.  '  B^mes,  47S,  .4^6.' 


t  6  T.  R.  61.     Sed  rid.  Eddowet  v.  HbpVnit»  Dong. 


eaterMifor  the  dafeodantiopoD  the  Jiid^fs  c^rtifi^^ 
lagtriiat  no  evideAce  ^as  given  of  them  at  the ^ 

BatXordCainbdenfaidtit  would  hp  very  danger^* 
ovs^aftdr  a  veidiet  pf  twelve  mea  reeoided  bj.the 
Court,  to  tekt  to  the' J%i(%$i%  notes  in  oidef  to  aU: 
ter  it,  and  be  thought  there  was  no  precedent  iOfy 

siioh  a  oasey^aod  ttiat  thie  verdict  could  not  benla- 

•  •  •   '  .  •     ' 

ned.    ■     i^ 

1^6  general  Amctiee  however  iSy  wliere.  geneiial 
damages  have  been  giv|en,^aiW)  it'ap^afsthal  the 
plaintiff  n^ntitled  to  recdver  upon  one  county  though. 
iM  upo»otber$)  either  to  an^epid  the  postea,  which 
U  d6ne. where  it  clearly  appearV'that  no  e^iden<i^ 
waa^^hien  on  the  defective  couqjts,'oir  by  awarding, 
a  v.yt  dfe  nQvo^  where  sjuch  evidencfe,  has  been  giyetf, 
mim^f  thai  the  plaintiff  may  ascertain  to  wbkt  da- 
nm^^.  be  IB- intitied  for' so  much  of  his  cause  of 
GMafilapBttf  wil|.  support  damages.  It  does  ptit, 
4«rtiBCit]y'i^«|n:^-  ajpon  Wl^at  principle  actions  fot 
4inde^'l<s^'^ ^xce^tion  to  the  general  rule* 


tt>»^     c  J  1- ,  !r   i»  "i.  '  •  J  ,       ".     i  •  . 


It.  t       M  '  •  I. 


)>4ii  .*  ^  , 


'»    •   . 


ij 


COSTS* 


**, 


CHAFTER  :<xi:t. 


»  h 


«  « 


*BY  thp  21' Jac.  1.  c.  16.  it  is  CDacted,  thai  .**  m 
all  vctions  upon  the  case  for  slaodferoii8iiranb^;fto 
he  stied  or  (prosecuted  id  any  of  the  courts  ef  jne* 

^  cord  at  Westminster,  or  in  any  court  whilnewr^ 
that  hath  p^er  to  hold  plea  of  the  8aipe4:tf  4iie 

'' jliry^  upon  the  trial  of  the  issue  in  siek  ydtMiyi* 
the  jury  that  shaH  inquire  of  the  damogeav  dbAi4 
'6t  dssess  the  danages  under  iTorty  shi)Kii|pi*tben 

'  tb^  plaintiff  or  pbintiflb  in  s«ch«clion  ifaiilllMre 
and  Hscover  only  so  much  costs  as  iIm  iuummso 
jg^veh'  or  assessed  amofunt  unto^  y ithout^a^  farther 
inctezsie  of  the  same;  any  law,  statute;  m^maam^ 
to  the  contrary  notwithstanding/'  •  .i" 

Thi9  statute  has  been  held  not tokctend 4o  ac- 

ti'bns  of  scandal U'm,  nor  to  thbse  wbens  tfaeiipRrial 

damage  is  the  gist  of  the  action,  as  itv^ease  of  tfian- 

der  of  title*,  nor  to  actions  for  ttbelf.  *  i       •  u 

But  Wber6  the  words  are  in  themMlvea  actkma- 


I  • 


^  a  BL  1062.  a  Ld.  Rsym.  1588.  Piacw  Rif.  UU  Xrs. 
Car.  140.  Jon.  196.  a  Ld.  Ray.  831.  1  Salk.  SOS.  7  Mod.  ias>» 
WiUcst  438.  Bsraea^  138*  8  H.  B.  531.  3  Burr.  iS^S.  Bsrac% 


14S. 


t  tiM  t.'  Wwncr,  T.  24  G'.  i.    Tt^  Stfl. 


bk^  At  eaM  it  witfaio  the  tttittttei  tkeMg^npeiQifat 
dmmEtgt  be  STerred ;  for  ihe  plaintiff,  is  et  all  eveatt^ 
€lititledlo  a  vandki  ibrttbareatieeable  woiids^  vit)i^. 
out  pnovteg  the  special  daaoage;-  t«4  if  be:  were  ia. 
such  ease  entitled  to  coBta,  where  the  dsWsg^  were 
itader  40  ataUiog8»  the  s^^ke  m^t  in  all  eases  be 
evedsd  by  a  eii|nrestioo  of  apecial  de«ag«i>    Tbis 
rconstnictioQ  is^  howevep^  not  ffeefiptyi^i^^jiy^Vri 
-  noemrmo0imwk0»  «pMii»l4font«|e.J^^fl|^}^%^ 
.  ^sriied«  the  eircemstance  of  thei)Kor48|4^ip|}M,^^^. 
-eriiimeeikmsMe,  ip«y4)^P9rate,|^ 
^^dtaotsgeipaodtbe  DM|hhft  plec^  jiwftriv.ffi»^  ^^* 
tiHiy*h|rilhfit  tMi9ftdP»iese«Ftt)0ft:.<^,J^t|^  .i|{fiic4^,yyf«l 

■■it*.  *        J    •  •,••.•■..  I     /     ,    ,     .',  ;t'     •* 

avcffed  tii»t.tte  4«f«p4(iivt  prof  iMed  U»»  ptonMf  tp 
B«  ittt>aMib«df.    -  -   .1  .  .•  t  .  • 

•  1  Vent.  93.    1  Mod.  31.  8&ek.5^  '      j  %^ 


-*  »  ♦  V 


t  Str.  645.  I^.  ^  1^  f!*^  .»»/r%W^ 


Whef»  tee  hit^diikreiitVsoimteifi^  ^^ 

daratioD,  «6me  oodtainitig  words  iioUaetioiiibhiiiii) 
^crt4en  eooftaibiiig  aotioftabfo  onetk,  and  spemalda* 
nmge  be  laid  reftniiig  to  Mlf  the  ixnmta,  tiita  tbi' 
ptatntiff  will,  onder  a  general  verdieti  be  eMdedto 
fuH  coats.  For  some  part  of  the  sam  aaaasauiaait 
bave  been  git^ft  in  respeet  of  t)he€oii8eqiicatUria» 

5^^nhttit«iute<eKlnada  te.  daasagea  ^md  diaihr»a 
writ  of  inquiryf.  «>i^^* 

/^I^be  aad  and«'09d  C  9.  c  9^  ia  Tery  geDffi&  in 
Its  terms,  wkidl  compref^j»d;  1"^^  peiaanal  t0» 
660841^  By  thffl  eiatlite  it  is  enwitad,  ibtfl  m  wk 
acticHiB,  wherein  the  jii^ge:ftt'tbe  triai^  ef  Jthe  QM 
ahall  nbt  find  and  certify  under  his  hand^'upoatbe 
\^k  of  the  reoQirdl,  that  an  asaaolt  'aadibatfaym 
sufficiently  proved  by  the  plaintiflTagaiast  ite'J^ 

fenddbt,  or  that  the  freehblfHor  title  oftheli^rim^ 
tioned  in  the  declaration  was  chiefly  in  qu^stiofl; 

the  plaintiff,  in  case  the  jury  shall  find  the  damages 
to  be  under  the  value  of  40  ahillings,  shall  not  le- 
AVfer  more  ciosts  than  damages.  At  first  it  se^m 
that  the  statute  was  held  to  eartend  to  all  persoaal 
actions  I ;  but  It  appears  iiow  settled^  that  it  is  con- 
fined to  actions  of  assaiilt  and  battery^  and  for  local 
tr^pi»8se«.  wherein  it  may  be  possible  ibr  the  Judge 

,  •  •  • 

^  a  H.  B.  531* 

t  a  Sir.  934.  >  -  * 

$aKsUa4|).   SKeRiar.a^y.     . 


«      • 


t»x«ti^,  ll»ttlMr«raehtitd  fi6«^^  MWas 

.  TUb  stBttttev  tberefov^  does  BQftrBfib0ti(th6nyrido 
attit  ckfiB  ^f  aMwmi  unlesB  lodeedYsoobsfidaB^'Wvp 
bfttnMgHiedy  lirkcre  the  title  to  land  iiegr  bype^ 
siWity  €ette  iaiquestibn  Taa  if  tbe  pfaiatiff'Sfaould 

his  title,  and  tbe  defendant  pfead  a  i^pecial  Jli9tifi» 
ipition^toring  hiaiMlf  to*  be«iQpBJMiedf/|f  i4|ff|ft||- 

hold.  *  "^•T'-''' !'^  ?^W 

.  ^  And  aince .  the  coBe^ql  slandet^ia  not  eqnaiddre^ 

Jirithin^  tbe  latter  atMutef  ^,  juttifloalia^.^ioevn^ 
iMrtitk  tbe » plaintiff  to  full  eo8t6riihh»^..A^|d^ 

i^J^i^ord  f.  Smith,  4  i;^t,;567^  3«rgj5$,  xWi'lR  Wil% 

> 

•        *  /  * 


* .  ••■ 


»  •         «  •  •         •  . 

,    ,.  ...  .  ......  ^ .  ^    :■ 

'  V  t 

n^r  •;::  u»M  r  *  ^us   !•>!*:  : 


-  .      ' 

CHAPTER  XJQC. 


I « 


^       .*• 


I 


il  PROHIBITfON  16  tWf:f>elMit*iciil  Crnut  h 
grounded  either  tipon  a  defect  in  cfacir  jutioikdon, . 
or  upon  some  irr^QlaKity  in  the  coiHsse  iif>^ir 
'^pMc6edibgi;  ^    .....-,  .,  . 

*  >  The^pdil^lr  of  these  cdurts,  i«  cases  of  defamadifo, 
tf^sCS  ek^eHfly  «ec0giiised  by  13  Ei  l/at.  4.*«'Id 
6a(lM  tif  d^ttatioD,  it  4iath  been  granted  already, 
Maf  it  'SMlH ' Ve^  iHed  in'  a  Spiritual  Court,  wbeo 
moM^i&'noidenianieii;  hut  a  thing  dona  ftr  ya« 
nishment  ^f  sin ;  in  which  case  the  spiritual  imigd 
shall  have  power  lo  take  knowledge,  notwidisUnd- 
ing  the  king^  prohibition/^  ^   «   r{ 

Whence  it  appears  that  Uiese^eourlB^  baforailhe 
jiassing  of  the  statute,  ted  ^dieosaaie  jnriadiatiiiQ ; 
and  atoo  that  the  extent  of^the  jttnsdictioD:sv«i^  to 
deal  out  punishments  pro  salute  animm^f  and  not 
to  award  any  temporal  compensation  in  tfie,  way 
of  damages  for  losa  ^f  characterf .  And  the  fatter 
position  appears  still  more  cIearty«froiwtbe  etc  of 

•  S  Imt  40a.  t  Ik 


AitiailrCleri*;  wbkli  4jbvst$  thtt,  .««Iik  atfiuvaK 
tiont,  prelates  shall  convcf,  die  king^s  pvohfliitkM 
fi^t«HthttaiidingjJyr»tjioiiaiiBiiig  «  pMawte  coipo- 
<ti,  whislit  iC  .the  olfender  nriff  mkem,  the  .prdatt 
amy  imkf  cecehre  tfai  tagmefft  «b«u^  the  kkig't 
pnhibifHoa  km  shewed." 

'fJmler  ihean  «tatut^«^ini».faMar  ImW«  that  &• 
tattis  -maintainabls  ii»4h»fif:clMia8tM»l  Courts  for 
My atewJertflMtt  <if tpiiiitil ^cflgwi  i<i,M,  >  jg<  t(^ 

•«adiag4«  tke  Si^tvai^CMK. 

In  Ih6  instance-  4toedi  the  partjr-fais  hb-iiMM^ 
by  aetiott  M  Coamoti  '{yawi;  -b4t*pMfiiBd  'HkefAutH 
6ir  4o  taoit  (impiit*  any'dihiiiie  «ogMnMe  bji#ie 
Spiritiial  Coart,  «>pUiihhM>aa««ii»  beinffitjXd-Cir 
si  Ay  aucfaicotrtt  tbovghi^w^vlaildfr  shMiM  aoftbe 
%  gsM»d>of «Bki«ii  at  CooMBftb  <Lais|.  Thi^  «  auit 
Mit  iMitiltMi  in  lhe.^pirit«al  Coart'ftMr.caUuig 
the  plaiotiff  a  fohe  knave*  and  a  prohibition'  wai 
gsanced.  And  it  was  flliil|,'thn|  though  iheae-woids 
^BrtMft'  ioip^  tof  oftiniiai)-  «f  4fluoh  the-  CethpoMl 
•hnaitnhas-  cegniaanaevy^t  Mng  niio  «not  «f  spii^ 
sognluMoe,  the  Tc»^M(l.Cqiifl»  witl  <gtMfe 


'  •  9  Edw, ».  c.  4.  .    .' .    '  '.  '^ 

r>_    t  f*Bun>.  £cc.  L.  190;  .^4  Jbir..«W.  Jtb  .liMl  «7. 

fiMfc«lj||i«'  .H4M  Mfti.r-  ..   •  - :  r.  ; 

t  8liia.498.  :  .'  .:       >  •; 

f  Ibid.  .....  j 


4M  WM  fr  wmwmmwm  nmm 

•polrap  of  an  «ic«l68ia«tic«i  peraoo.    TheMvoMi 

it  a  duQce  or  hlockfanB^idi  and  .deMcvw  to  JiiiilJif 
gown  stripped  oTer:hw<ian*'jnIjt jvaa  ittklttiMtWw 
d^andant  .OT««(..noC «piiQiihabJft.ln  .Jtbmi.Sfmtid 
CtHmt ;  fora. parson is.n«t pw»i>hj>blg in:liui«9at 
fo'viMfitf^f^  luNlvejar  a.bi#o^lM(Ml  jDMva  ttaiiy 
other,  wan;  and.U  nwa  MiMt  tbat  if«he-f«m 
•bf^dtb8i.d«p^?»d;l6r  iliaitt  joC  iMimogi  ba  arait 
bcM)g.ihi8  ;«^s|ioo  f t  jGoppami  (IiKiif» .  i  v  .'i^^-  '' 
6^it.^^iiiftn.l»ekl)  thafrtOiioaliAdiMn  YakotM^''^ 
icitsjji0i|u4>Mv^tl|ffiSpJiiiMw«l<f  .11..  1^ 

,<l%t  jwbmte.  word^  §  jspokfui  .<^  a..pianan.iafil» 
that  ii^hJoh,  if  trii«u  (W4Hi<i  wtyeolvbim  toicomn- 
ifi^);bj^,Ec(^Q9iaatic4..C;piifiU  M  is.cBlitl«ii<ipiM» 

, ,  .WJ3!Qr«  WQii^  of sf^rttDai  «ogniniMtRi«Deitt)opW 
lvitli\,t9raaa:bf  4bnif)^  .wlMci^^  «n  not  in  .tiiBaithw 
a^jfjuooabie  jn  ihe fe«i|iQi%Lco(Mti^ , no  jppttiUw* 
lU^.|»e  gimMli;  .f0.tiMkt  ao  pi»y  bitioDiiei  in  UMt 

■ 

(      — 

t  Oocmr  V.  FmoiM,  Bade  t^i.' 
X  HoltR.  «9S.  Ncbon  V.  Hnrhin*,  dte^ClMM*^  ' 
S  Clark  T.  PHc«!,  11  Mod.  808.  .  <       <  -  i 

liS8dk.69«.  h  >/• 


1 


nmminF  4^ 

rule  18  the  saipe  thpughf^«lk>iia4^l^4!Vlgge^ 

itMhen  the  wnnb  tbeaiseln^are^f  tner^pftiMP 

ilRtMtwi  ia  beoQgbt  io  a  teoipoial  otourt^  it  weoui 
IW.ppda^bitutta6^g»lIltaU0^^-       a>  -  *..  > 

-ifflie^f «fi)espi«itMl^smg*h»M^     pmhibition  v^ 
niiireflilar  apm  a.«igi9eMk>ii  Ulat  tto  pftoiittiff  ]bd^* 
l«ir^JMd.hfoiight«M  0€«iftiF4[f  inirftrr;  the  wordi^, 
grQtmded  m^mipQchil  dnillcige^Ultaitied^l^  ftoatiBii' 
of  thedefendant'ft9|Mikki|f«lieiri.  ItWMebnitodlMP,'^ 

whpre  and  tbieft  4a  ttet  easeCsb^^lttirhM  liiit^Uh"/ 
attifiyi  in:  tbe.£o^l^ia0ticd<Gbitit^ 
thfanghoihe  .might  for,  ^e  wtffd  whlA^ ;  because  if* 
bfjng,.]Ditiodifrtih^tbe*V6fd^^^      an.«lifd6Di  liite  at  * 
Common  Law  for  the  words.    That  in  such  caie' 
tllfaifCfiibveuidiMftbe^*^  Brought 

aj^iuMufaf itfae  wwd  Akfi  «ted<  a  stih  ito  th6  £cel^- 
a^liQ^lpQM^  4»  Mli^  wonTwholfef  ^sa  tbkt'^ere^ 
tlMngbatbewoMis  a«»  j^rof^eHy^smlite'^  wnfafe 
Ecclesiastical  Court,  ybt  a  special  damage  attend- 
ing t^e  speaking  of  tbemi  by  which  means  aa^^Oi- 

•  GebMHTtf  ^Mas^rOii.  Csv.  Sdj).  <}0ld9. 17S.  '^ 

t  Ld.Ray.  113^.  ^  '  .      * 

J  Ld.Ray.  1101.  .^  *    ^ 


/ 
t 


liol  firaiMd  lifr  -fhe  speiaAHtal''  m  tfaefidsleniitrdit 
Cowt.    BM  the  eowrt  reAiired  tc^  grant  a  pioKt 
Wtifem*    •-■  •  -^  -    •         ••    •  ■  .^  .   4.1  .. 

Bid  k  €§ems  Okzi  in  general  the  SpiritualtemM 
h&tiB  not%  ^m  CM6  '&fd0^Mwlk(my-dny  c^ntwfwt'jih 
rtedidUm  with  the  courts •  ef^iHammm  Law;  $i'^ 
if^B  sanie  urorrfB  i«))iii!e  dwpmtwA  aHiHABponl 
0Seoce,  tbejurtsdietkm  of  the  fortner  court  oMe^/ 
HolfiogBbnicifNby«ti*a  prolHbttidn  to  stdy  atoiPiii 
Anb  SYfiritiriEil'  Gottrt  tbt  defmmrtioii.  The  woMsr 
were,'^^'TIioii  affrVbawd,  and  I  wHI  piroTd^keetr 
bawd;'^  add  faeoaoae  these  worda  were  propedf  de«^ 
termiiiable  in  the  Spiritual  Court*,  andDoaetkmfct 
fbttfacA  iitConmoii  b«w,  thiBprobilivtioir^as^* 
Hied.  Bulf  it  was  held,  that  for  saytng/^TtKV 
^Jt%epeBt  a  bouae  of  ba^fy/^  Alia  beiaf  ttat^r 
determimdiie  at  thai  iComoMMi  Law  by  MtaM^ 
auit  ebali  not  Iwiia  theSpiritttal  CourC.         '  ^  '^ 

If  s  man  who  baa  kmda  by  deaeeof  ^aue-.'iiHto 
Spiritual  Court  for  worda  of  bastardy ^  a  pfoMkitint 
Ilea ;.  for  the  worda  tend  to  theteaijpofaltdiaiaffi* 
tahce  of  the  plaintiff.  '     -  ^'^'^ 

:.But  it  aeeoBs  that  die  mother  would,  44  sudbfltf^ 
baientttied  tasoe  in  theSpirituaI€aiirt/fiH^lAn*i«! 
putatioD  upon  her  own  chaatity  contained  in  such 

*  Cro.  Car.  989.  Sir.  1100.  Cro,  Car.  38ft i>     vf^JT  ^^  * 
t  2  Roll.  Ah.  998.   Qu.  ttHd..ca^  4a  %  tV/  omW  t 


a  'cVarge  6f  imiMrdy ;  sinte,  witfaiMJ^ectt^rlier^ 
self,  the  inlander  is  of  mere  ipiritual  cogirimict; 
and  ^eD  where  the  mother  and  son  jointly  pre<» 
ferred  their  libel  for  such  words,  a  prohibition  wat 
denied^.  -.   .  -      .    .    i 

There  seems  to  be  a  stronger  'reason  why  a-mui 
sboiild  not  siie*^  words  of  bastardy  than  the  one 
asrigned  in  RoHe,  namely,  that  he  is  not  ponishdlile 
ibr  being  a  bastard.  ^ 

Where  the  same  Words  imputed  incontitenfcy, 
and  an  inflbction  with  the  yenereal  disease  to  tlrt 
plain^iflr,  -who  sned  in  the  SpiritualCouIrt,  ^  pro* 
liibitfon  was  grantedf :  aIthotigh#4m  flfst  wonb 
were  of  ecclesiastical  cognizance. 

So  where  words  ol^  incontinency  were  impnted 
«t  tfcifc  same  time  with  others  of  felony,  a  prohibitioa 
tras  moved  for  and  granted  for  the  whole.     . 

^'IffHirti^the  wards  be  aOianablej  it  lenHs  mpro^ 
hilnHcn  will  he  granted  for' th?  whole,  thimgh  the 
olbeis  charges  spiHtnal  offence.  As  where  the  de* 
^mdsart  said,  '*  Tou  are  a  whore  and  thief  ||.^' 

:Wlwrtf  words  are  of -temporal  cognizance  fr6m  the 
custom  of  a  particular  place,  a  prohibition  will  be 
grsQtetf.  As  where  words  of  incontinence  are  im- 
pQted4a*s  womaA  in  London,  no  suit  is  maintain* 


*  Lord  Ray.  IfiS?.  H  Mod.  117^ 
t  Ld.  lUy.  44&         ^ 
X  Lesster.  yfkig\Ar  IL I9. 0.  S. 
H  SRol.  £97.  1  Sid.  404.  3  Mod.  74. 


* 


■liiii  wn|i^tlwi'iii[%6fted.  hfi£M»yit,  M^j^lilt 

<;vilhii^«bo«cD{M'«fthe  focal  jtiriaflt«tMi(l,'teW. 
bkite  will  <lfe  Viewed.  i     '  '>< '''^ 

:,\  1)^i»j*%tthe  case  tuf  W.  Jblmsdn  v.  B«tMf, 
ibA^vdnlb  were,""  Thou  art; a  whore/*  and  ^ild- 
MMof  iMMidoh  w^as  8«gg^ied ;  but  it  apppelrslflt 
tite  ftcfe  o^tbis  feii^eation  ttiat  neither  of  iW'jfii^ 
■^.^HrmiA'-^HxiUiiii^tiwi  of '  Lpodbir:  %-Mte 
Ufgcsd^  tb^t  it  would  be  bard  to  depriv^tb^  ^Miti- 
^hikt  op  thev^irar^o^  ptibisbiitg  tb^  plaiAtMf,^fcr 
!M«i«jg^  «p6ki»tf  4hese  malictoiis  and  defitett)^ 
words  ID  a  court  'Wbere-.  sbe  may  proceed,  M  ^Ve 
Iwr.tCKaiiotber  ccArrt  wfaeare  she  cannot  procaed^'the 
pkaiMiffOi^ing  oiit.oCthe  Jutisdtctiotf  of  tl«'^ 
And  of  that  kypiition  iivas  th^  n^hole  cpartVl"' 
lldtt^^C;  k  'saidrtbaf  tf  in  ^neh  csm  K  ptftdm 
ware ■  |[ianted,  itv  Would  give  lic^se  tb  «Jl  ?l^ 
nmrlcet*  wonfeti,  when-  they  nwere  hi  L6tidoni  pif^ 
iBmk  4h^  ne^bottrs,  Mrithottl^ar^pulkii 
ifltMMtams,  tbaf  where -a  prohibitftrki  is  j 

IpMnnnded  upon  a  supposed  want  ofjAri^M^^ 
the  Spiritual  Gduft,  tbeddetit'if  not'a|^ai^M'J 

tbb  fttce  of  the  proceedings,  must  5e'^riflei8,^,j 
fidaritj.  ,        .      .  .:  M^'*i^"' 

♦  Ld.  Ray,  711.  Sir.  la?-  ,|  M1t\  ] 

t  Ld.  Ray.  711.  '  .r1*  ^  ' 

$  M.  12.:G.  2.   HiDds  t.  Tb<mplQ%f  Wffi^'M^' 
Hill.  12.  G.  3.  And..3a4l  '  r    •  t^*--  -4  t  V**^  ' 


•  t 


•  jtilffltl  'thai  f hfl»  ^'^'■^°  JtfliiQla  f  tainf  iiifwiin^ ■■! 

rtfij iW*^»»«tfiff  FRPf^«*  »p  f)»BSpiritui>l  Cf^  |||r 

4l|^lliwfe»  ".>Iw>*'f  •?wM§,f'  Timi9f9»^t 

t  Str.  471. 

I  Ct9.  S.  69.5.  9  RoL  Rep.  S3.  ' 


iitte-MfttftM  Ather  fey  thti:S>mmnitmt>i9tii^ 

«fly  "rtfc 'fst^'fedwr.' ' 5:  «t  *.  fe  'f %.**^«* Hi* ' 

pli&i  ri|ira«i«>  be«D  idliteted  before  tUm^lhUHAUk 

sae  io  the  SpiKf (fftlkS^ih  iJj^lBittlif  diich  t#lt«il^«ttt* 

people  bf^e^hifg'  He'  til  >D^'«>  iipaict''»«elk''<ii 
fdlfitlM» ;  (M  k  tH§  Witl  'thttt  Hi'  ftil(*b  ^  '4Hreiy  laaii 

«4^Miis>iSHil  "W  t«(ettiMF(ttt'iiA<li<<(MfW"tejMi  <iiW. 
'««ii^HriM't<^hAN^^ftUettyv>tl^  '<Milt«ii<HMf'bMI> 

»hanbe  briau^ht  in  an/t>f  tbe  BcdMaiidaiA<Ipiifti»'a 
uoleas  the  «ame  shall  be  commence  witWA  ^ 


k      * 


,i|0  th«»«iirj!y.-pyj^qf  the  i^iga  of  Queen  An^Jm 
pip>l»Wt»OQ  W9»>mwei't«ir  M  st«y  a  pt<oeefAi!^g,'m„ 
tbn.'cjlwt.of  i^i$.E%rl  Sfai^al  9^nst  ttjed^f^o^-i 
an^xtfoT!  ftayiog  feidto  the  plaiotiif,*  who  was  a 
ksightfiMiYou.a  koi^t.!  f  you  are  a. pitifol. fellow, 
andt^aou  iacMsiderabU  fc^ow,*'  to.tbe  great  acaadal 
ofgeolkn^ffc^mioffibftorder  of  knighthood.  Vx^m 
tbc  jHdgncnt.givi^n  il»yiJU»rd.Holt  upra  thiap«tfa. 
ai««|iitilppMi!itdiiAja,prphihition.bad  beeiii  s^i^t<to 

a  £3«i<rtd£.  Honmir ;  IKWW  y<e»if  Vefor^t..  (|h«u^  H 
had  then  been , contended  ^i|)^f.<(.Miider.{|^;^h!'^;: 

c.eft4)lfa^|M0p«)r.  it»OKill  )9£  J'^tiff  V)J  ^QCfSayh- 

*  Argy4c  t.  HttBt,  Str.  187. 

t  CiMmben  v.  ienmnptjMfA.  if» 

ll3 


N 


^roachments  by  courts  of  inferior' juftadiGtriottt  tbe 
^proper  r«ined||r  is  by^i^^^t^tMiWitioo.    . , 

WithvraBpect  to  tb^j^u^tiMeif,  tt>  wlHeh.At 
probibitiQO:  prayed  fot/wmtQ  be  s^t,  it  ippeaved 
it  h|Ki  beq|K  ih^ld>ilMii>te»Xh4lC  ^QoMbie  Md 


^xtiDKuJshedi  but  that  the,  pieaa  relatini 
ti^.or  law  md  since  been  h^  before  tb^J 
ihal  odIv.     But  the  c6urt  were  of  o^maa^^'t^ 
wofttever  colour  ther^  OpiJSi^  -^  ^9  ^^^  * 


thtnffspefore  theMarsbal  alone^  tber^  ww  ,Bo  Mr 
tence  to  hold  pleat  of  worqs.  r.  ,,        -^     . 


^  Staflbrd^Duke  oiTBupkiogliaai.  '  / 

i*  '^eFeret  rnstances  of  great  bppicssioDv  wfiera  thil  i<^||tUi) 


^  j,.    '     t    .      i..»     ^,,> 


j«< 


tl 


• 


■■  n 


•   «  J 


J  ':■ .  ■. 


,«    7 


»    •  1 


-09 1o  ?9'fi»  H>..ni  '>'>"',?  ',p-'->'i  -If  l»m-  OJ  (•  irii/o') 

g  <6iril  injury  and  the  means  of  obtainmjr  a  fe- 
rha^ing  be^  thus  inquired  into,  toe  suoject 
ii<^»  be  consider^  in  its  relation  to  tbeinte^^ 
r  ortbe  public. 
An  offence  against  the  tiublic  peace^may  consist 
eitfier  in  an  actual  breach  of  the  peace^  <3ir  ip  domg 
tnM* which  ien^s  to  provoke  or  incite  Vtn^  iS* 
break  it.     Within  the  latter  aeBcrijttion  are  >  con« 

•  •  •        •  . 

tainda'all  attempts  to  j^rodtice  disorc^er  bjf,  Ifiie^tas 
o|[written»  priajted^  or  even  oral  coma^unicjitions, 
iifade'fof|li0'purpose,0fg€^raJIy  weakeoingithdse 
religious  and  moral  restraints,  without  the  aid  of 
which,  mere  legislative  prohibitions  would  prove 
ineiffectual;  or  for  the  more  opdn  and  direct  pur* 
pCMTe  of  alienating  the  minds  of  the  people  from  the 
eonetitution  under  which  they  live — of  rendering 
tKem  dissatisfied  wiib- its  administration,  and  there-^ 
by  inciting  them  t6  acts  of  sedition  and  rebellion'; 
or  laatly,  for  the  purpose  pf  encouraging  or^ provoke 
iiig  particuli#*  iadividiials  to  commie  some  breach 
of  the  peace  chr  o4b^  illegal  act. ' 

Jn  btmaidarifigritlRs:affi9nc6,  wbuse  outline  has 
beeii  tboi^  inipinfeotiy  sketched, 'a  diajtributioa  aM^ 
log^Vft'to  tUat  which  hasbeisn  obalevMll  iu^"^' 


preceding  part  of  tbis  treatise  natbrallv  pHleiiift 
Itself,;  and  it  Will  be  luqiur^dL ,  ^  ' 

Ist.  What  Circumstances  constitute  tne  oOence. 

SdiVr  T^e  means  of  tyrerention  or  punisiim^ 
sfcppointed  D^  law.  .         i,   -  s 

.,  1st.  Wtiat  citCumsiWces  co^stifiteittie'^^ 
.  T^e  ofiedce  cqnsist^  }»  th^  ofreiidOTT^n 
tempt.^o^produqe  mkchief  to  ihe^puolic  K^. 
oL  oral  jor  written  commuQication«..Qavitttnc]ri|. 
tendepcy.^  The  consideration  of  ^^^8  pmu^of 
tfc^.Bpbject,.  therefore,  rBlatf*;*  .  '  *'^'*^**^^ 

.  :  Ist*  jt^othe  (gHe5tion^-n-^beijtiia&^  wriftSf||^-^t^0y. 
o^^  other  ^ooirnuni^atiob  #  t^ndeqc^  X6  pit^^iSl\ 
breach^  qC  the  pejpce.     ^  .'f' 

3^1  j.  To  the  wilful  design  or.  pMilie^  of  tVl^ 

Sdlyl  To  Clie  ov^rt.act  hy  which  ^hf^^tMiHii^ 
P^de, 

l«tv  When  lias  a  wrijReoj,  eofsK  t>]r  pttier  ooiQiJi«(IU 
cftion  a  tendwcy.to  pr9duc.eaibreath.0f  t|iefMpe? 
: .  Tbp  ttitnusic  essence  lof  tbe  O0epcb  may  >e»t^ 


niith^  tendency  of  the  ccimGDunKbtiQiii  tf>'i«iMt«A 
leligioM  or  moral  fiestrgjints^r-^W  ^'agfU^t  a^'iVHiSi 
tl|e  civil  cobatitntioA  of  tha  slatf,  on  tlie  aAaatfk-* 
tet^tioA  pf  ife^  a^airs,^to:  pc^dff^  ,^$#IQ  pu%)ic,  la* 

Uf  rhfs  comtDiMo».af ip4a|tt  iU^Mb  in^  hj^u  ^ 
it  Ik  'tbe  tdotife  cqttnM»Dfti  UttftttoHMral  'flW* 
0|n<uaQ4  j[«) :  Mb^tms  i-fAd'  :tli^<>fc#c<i 


•  <>  » 


Jf  j|jb^f8§M^»e  <Q.  (heir  CftPfi*»^t  I^ 
t]p||r|^^.  .90,  i9ol«i9.«^wiid  W^igbty  ftti^oblii 

|K^9«^  ADji  jpmwJt  p»Jb)v«ttti9(W  «*!  ^fl4«* 
»W|opt  spy.  vi^K  ito  tl^  ?l&0^  ^«r|^t^ijr*«r 
amendment  J  of  the  offender.  .       .    ,.    . '.  '      -it 

^  y'i^ji^^y  .pgpiost.lihe  Alwig*>ty  by  4en^|^'fcls 
J^^Mtjit  |WOvi(ikeiiq«,  cpfUt.|imeJioj4fl  Ti^pcilQnt|^upT 

.•t<i.  •*.„•  :' t       '        ••       ••     '  ■..■■■'  i-f* 

inulta  firm^tur  jurejurondo ;  qdanfts  saldtia  nut  radlenitA 'i«- 


merely  to  shew  that  the  miracles  p£  Jfefiu^.ww^JHkt 
to  be  taken  in  a  literal  but  iu  fin  allegorical ipeDsm, 
aad  therefore  that  the  book  could  not  be.coofiider^ 
as  aimed  at  Christianity  in  general,  jbut  merely  t$ 
attacking  on?  proof  of  the  divine  (nie&ion.  But  1^9 
court  said  they  wpre  of  opinion,  that  the  att«ckjjig. 
Christianity  in  this  way  was  destroying  Utgreiy 
^undation  of  it;  and  that  though  there  were  pia< 
fessions  in  the  book  that  the  design  .of  it  w«»  |d 
establish  Christianity  upon  a  true  bottom,  by  coflsj- 
dering  these  narratives  in  scripture  as  emblematicf^ 
apd  propheti^cal,  yet  thajt  these  professions  could 
not  b^  cfedited,  and  that  the  rule  is,  alUgako  eotitr^ 
factum  non  est  admiUenda. 

But,  the  Court,  in  declaring  that  they  would  not 
suffer  it  to  be  debated  whether  writing  againtt 
Christianity  in  general  was  a  temporal  offeooe,  de^ 
aired  that  it  might  be  noticed  that  they  laid  tb«ir 
stress  upon  the  term  general,  and  did  not  intend 
to  include  disputes  between  learned  men  upoji  pac 
M*tfV  cotttroverted  points;  and  JLpfd  Raymond. 
^^,J.  jn  delivering  the  opinion  of  the  count  sajd, 
"I  would  have  it  taken  notice  of,  that  we  dp 
not  j^cieddJe  with  any  differences  in  opinion,  »nk 
that  we  interfiere  only*  where  the  very  root  <4 
Christianity  is  struck  at." 

An  informationt  was  filed  by  the  AttorQey-G»> 

•  Fitz^bbon,  66.  ii'- 

t  ™,.T.™.,»G.».TO6.»,.^,|^V^':S,f 


'Ht^at^ma^ 


*&i' 


^mihWItttm iitiigteitt;  *uA  to  bkyiffaeaarourbnt^ 
^ffdi'^'^a^  Christ,  and  to  cause  his  divinit^  Ite 
Itnit^  iiii^  rtfiMesAkiUtodiraiviflpfRiitotv  hmT  to 
TJMlfhiri  iTjiittliiilit. 'dBdhrinsriiito^ ctetto^,  M» 

'Atil^M«A^  i^r^Mieritiig.'tfae  dttioe  as  •f«u 

^riMaut  ^  •:.  •-.•••r/  ■■*■■'■ 

'  "^4M)^i«M«$(mt  wtB  ^tlilnkiiM  hf  tins  JUttonRgN 
^ftJi»4igaiiM^P6ter  AimMts  Vk  p^kUkkhg  ^ 
^rafi«e  iMl  lAn^htaiawi  libal,  iotit«ledr*«^  M* 
UtiaM,"*  tetodiiaJs-tAblHspheiM  Atmi|&t^  "Gwlti 
^ftNMOiyfe  tmd  riiserefiit  Om  Holy  «oii^Ui^  tttl 
iilMulbttfy  the  IHmtatetMihs)  aeyiiAeli^g :«be  pM^ 
'|Mllltt*MM^  as  Bttippdstbf,  andilHtt'viratiB  aff^ 
MHtel^  Bet  forth  and  recorded  in  the  Pea6ifeikidt& 

HiMi<iAMcdiiitioo§^  Was  !eKkillit«il>y  ^b  iATtttxiteyw 

Mli^ '«^»Mt  A>lm  WiXtiBt,,  fer  i^vMuiia^m 

^0b«y(ii  li^d' Wmu8  libel;'  leaiftfl^  «»  v^itilita  «ri* 

,^iifMl^liki'  itiindslBnd  bdimsha  af  lUs  Miayei^ 

•  Cbftrlet  Prttt,  Esq,,  aftcrwiris  Chief  Juititc  of  the 

S  HiL  4.  <5.  3.  .  , 

0  Sir  F|4ilphc^  N6rUiii.  - 


•■  *> 


»s  .»- 


•M^Md  oll^  h«riogiifirfiiirtMBr«»iMli(l(>>iiili» 

if  nfiliMli«B<^«Uvte«i  otMlenflijltet  sMirtlldKl* 
«MB  anoiiibiMt«ot<  JMd]tsigiiiift>(aii#  b«l1|i*it 
^iisnd  igoreiiuiitin,  fBoatrUipir  itinatotiifdHrt]'^ 
^i»Mlitt>bH(tlMBbimdi  aid  nWmiiiii  •geaitoi* 
«^  «id  .>«lltfiiop9artiHq^aMt'Hn  inaibdMilM 
Christian  teligioricoo8titttied.fnilffliA8teM)Ni 

>|)mim1  laaeo  Eatnt  mmr  wwif  lui  w/ptm  Mi  fi  ** 
Mfioa  AM.  by  ll»)dttibni^4GeneniM%<jaf4a*f 
PHWitliBcUiii  UD|iiau«  libel,' repfeseatM^iIdlluME^ 
r  f  1  -mr^tHTr  iMh«if  tnirilim  iiilJtJniijM'  «*«>''* 
ftAhjj  ■■adiJthow  wlRk>fadiw«d^iitiM»i«&l>*<^ 
God.  UpoQ' beiogbrouf fat$  ttp:t»MBeaietViiii# 


•     » #■ 


4></ 


^^BabreLordlteDyoD,  C  X  at ^^24^!^^^ 
t  SirlTicary  Gibbe,  Knt.  mm  %  JmIM  «I  il^lC!^^^ 

IW  >  -tin V :  Hd^qti  .*2  • 


t  Ernst,  59  Q.^. 


•vBtmmmnimwmQioK.         491 

ilM  iailjitiii^'  iM*niiiiiiiU%la>hte«ihjj|nililHmidi 
<8PW>f#iliKtlwil«iifct6-  fif  nlroof  ,virilifl^M<i  ttUtribi^ 

''•ifi^kMtkiCyifi  priflciptie,  seeib  mfttemi,  whieth«HlM 

.■Wpn*  ittBytttartW|ighi<fcaiii*fM>ilintmnit|  (HtoftlsMi 
to  cteg^d^' th'eoo)  iotd  mere  emblem^s  and  allegory. 

V  *•  tlieiai|{<k«*t*Aod,  Cfo.  J.  4«l.  The  Ring  r.  TiJlttK 


■    ■ 


Wfan^  »itgi»  j<|i«»'<f  iiM>ii>i>iiliilii<i'|ttai>iiUjiiiiio 

inillMdJt  we«ld  Im  iacoiisisl>eat  t>  injiii  |wMliw:! 
tiiyii  ttri  _iinn\fcjiii  itmnri  itiitkMilitMiiiiiiiMMiiiiriBik 

has  bewhtnijImMii  >tf>.%f  laminidHi  jiygium  ttfat , 

liilr  BliirriAfiiWiiMitntfiihiiitdrhlW^        Mttriiflh 

dwigMd  for.  feb»t  aod  and  piii|MiMf if  kfuthwjmm  i 
rtlndi  f  Art  iilriiindMfBi  wiwr  MiuMUidkMithA^ifAmm^ti^^ 

I 

•'^^  ihe  t^^of  the  p<flin.her^r'l41^i%^  oPfiSyie'" 
lTlii»<{earMdl»«mMl'AMr4hepto8eeatk«'tMr1  n  2 

«*  ffaiil witwiri^iti  I  iiiHiiipii   ■hliiiMijiiiiidiii<iin 

jdeoy  its  very  existeoce,  and  to  pour  torn  euch  shockmr  umI  r 
ia8&1l!ihg'fiiv^^tiv<^8  w  f&e  V)w&t  est&fflttSii^ni'^fi^^^^ 
tioas  of  civil  aotbority  oogbt  Qoilo  be  •dk)«ctod  ta»  sfd  which 
mnid  Bo^  be  |>ome^dowi|  hJi^'^Q\<^/ed  ap(}  jit^^#<y<ayftf  Hwf 

*«^**'  •  :../c  :ao  ;••;!  J.-.  . 


» •• « •  ( 


8UBy*illl4i1i6i>«ffitoioK.   '         4!m 

I 
/ 

-««M««fa4MiOM>H«iit«|(-i»<<Blglft'be  ffittfMilMrlj  no. 

piiftti  eKpimMtt'  of%lri»^<»«rtfilMiie«%oV«^Mb, 

ti«oMvclw«»r/MMbMl9r%ttd^tiOn8CMiilicta«ly  to 

d'MMlif  lhdol<»gk6l  knd  religioiU  topics,  though' %i 

tH»  i«MMlfiiof  Mbd-  diiMMiiDM  dtodbt^ 'tttrf  1mv« 

•bMMl  %ithoTmmui  (iti«i>  «tpmsM  «ti''*iobtrinlil 

»n»tftl>WI<3»WWttali)' %eirti<irttf /   >"    '   <  i   '    '  •  j 

•byiHMth<tli1l(ldh«»  fribtwiow  to  aft  )lilftfar^'«)<<a, 
•flMM0M<lKit^  ^Nteuflw'  and  biAordftiate  ftiittveiis 
tH  k«litir4l(i«^dbeifff  «i«lvlMdd!  «Bd  >dlisea«skd4»y  (Ire 

-flf)irttd«8'%tM  b6«n  qireatKMied;  and  t4e  autbotity  df 
mMUt  ''HIH>0tt((nt.  tekt»  disputed ;  yet  ttiese  di^cusr 
•iow.  J^TA  never  td^t^Q  considered  as  libelloas, 
tbotigh'iiVeqittcntiyinteiMliag  to*-  m4akmt  ■'pamfcalar 
^aetfCWty  vaWia'pifl  iMH  «r  a-'^Kft-Vent  tetfgi^ous  per- 
ioMBH)  ^H^mT'tftoileh  ili  sui^pdrtiDg  their  own 


'I    »        .  §      i  ,"        »'     I 
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.4)%'  tJCB^^  ^l^mPP^^t^^T^^^Pt' ;  O^WPj  ^V^m*  *fWP  ^W* 

Jostled  wiib«ii«i»  ft  Qmmm.Umtfmm^'ifi^m^ 

sUijr  neceaMiy  ^  reader  mwIi^^q  |i|ii4M|cjr^«|imH||l. 
^fc  M  «Tkieirt  that,  so  UPM|t>^  9^  k^sm^t^  The 
Jaw  u^faoi  i^e»»ur!^  the  dogw^  <tiPm^mfn^.Miin^ 

*  * 

dfice  di»«pj(«ff  which  afriwjplimn  U^l  .cartim.  «i»th 
itf  and  wpei^  <[?!ri»qnyiaa»'aty ^itmiWv^ttW  fee 
<#puid»  aod  ^^  law  cp«M.  ««tl  li^r«ta  .«iaeWer 
.becauaek. did  oQtag^oiftl  -toa. WWmiW.d^g'aa'W 
'^■rit.    . 


<  • .  I 
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,.  JUpoQ  the  iirhole,  it  may  fiot'^  9011^  jta^ifttrto 
;iiite  from  ttiese  priaciple^  fiid^49fliiom«ifhfl«^W 
author  or  (u^cib^  wb^  feitly  a^  copHM^ioiwIjr 
promulgates  the  opi^ioiia  with  wlMse^tnltb^iais 
•iiB^ni«sed«  fer  tb9.bei|(efit«!f  uHiww»  iattfoa  a(%#tag, 
Mn^abl«f«;aierii)aittal:  tiiHit:a4miKf)mi»'1lad.«i«- 
chiev^l'aaiqttDtioii  is  ta.such  <s*W..^h0!hfD|id.bf«l»> 
dnry  .betwc«Q  right  and  wrong;  fMd!th«l>if  M^^ail^ 
^OoUoot^  fro|n  the  ofeastvet  le^mnkfiitkMt^ 
aenoua  a aubject  ia treated^ or  frpoiPth^ -ciaQiMf 
.ataoces,  jthat  the  act.  of  the  party/.waaqviKfMw 


•  *  { 


.     *  £iiactintiit«»  3  Wtl.  -  '  •'.     -,4: 

t  SirWiliiapiBlackstoney  in  his  Co^Moeqi  np^A- 
tutis  cited  below,  observes,  ♦*  It  is  clear,  tb«|,  d«.. 
sboula  be  laid  upon  rational  and  dispassionate  discossioM  ft 
ifie  rectitude  abd  propriety  of  the  established  ololie  o¥W^idMfl^ 
yet  ooiitamely  and  contempt  are  what  no  estabUshment  caa  to- 
lerate.'' 4^BL  Com.  51.  ■  -  '    ' 


:» 


>  ' 

^kiAHcBJUkf  law  has  m  mein%  iff^HKidg^mhing 
b^tmeba  iUBst^  ^dt^es  of  evil  tendeb^r,  if  the 
^aiMtetrpubtisbed^coAtiib  any  such  teftdeney;;  the 
'  fmUiafaet  bebomi^^  ameoable  to  j  natiteJ :     vs     : 

i  The '.  quantity  of  mischief  likely  to  rfidnr  froin  a 
'^eo  piibbcatioa  cannot  b6  taken  iota  cooaideni-^ 
'tite  in  defining  the  offisnce;  arguments,  lereUi^ 
<tgainat  religioo  or  moral  ohligatioo,  may  be  jtiite, 
or  their  force  despicable,  still  miiids  may  be  founds 
U|HHi  twhlcb  the  vilest  sopliistry  may  pi;odu€ie  ah 
evil  effect;  and  the  weakest  mind,  as  well  as  tlie 
weakest  peiBan,  has  a  claim  to  the  protecdoa  of 
ihet  law;  if  the  poison  can  operate,  the  ma/i^Mw 
diatnbntion  of  it  ought  to  be  aod  is  forbidden* 
i  TMlagislaliure'bas  nevertheless  deemed  it  pro- 
purito  fortify  the  Common  Law  riestraiiit  by  sev^- 

.  aal  pemal  ensictilieots  applicable  to  particular  per- 
•qos  a^d  cases.  By  statutes  1  Ed.  6.  c.  ]«  and  1 
£U3.  c.  1.  8.r  14.  whoever  n&viles  the  saorameat  of 
{the  >Lafd'a  topper,  shall  be  punished  by  fine  and 
liaqftrisDnment* 

.'  By  a|at..l  Miz,  c.  2,  if  any  mint^fer  .^all  Ipeak 
any  thing  in  derogation  of  the  book  of  Common 
Prayer,  he  shall,  if  not  beneficed,  be  imprisoned  one 

:y«aff^for  thejfiirat  ofifence,  and  for  life  the  second; 

:'4ttld  if  he  be  beneficed,  he  shall  for  the  first  offence 
be  imprisoned  six  months,  and  forfeit  a  year's  value 

^'ofhis  benefice;  for  the  second,  be  shall  be  deprived 
and  suffer  one  year's  imprisonment)  and  for  the 
third,  shall  in  like  manner  be  deprived,  and  suffer 
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imprrsonthent  for  life.  And  if  any  person  whatso- 
ever jhall,  in  plays,  songs,  or  other  open  words, 
i  speak  any  thing  in  derogation,  depraving  or  despfe- 

ing  of  the  said  book,  or  shall  forcibly  prevent  tke 
reading  of  it,  or  cause  any  other  service  to  be  read 
in  its  stead,  he  shall  forfeit  for  the  fitstoflfencelW 
marks,  for  the  second  400,  and  for  the  third,  shall 
forfeit  all  his  goods  and  chattels,  and  suffer  impti- 
spnment  for  life. 

By  the  13  Eiiz.  c.  12.  a  person  ecclesiastical,  ad- 
visedly affirming  any  doctrine  contrary  to  the  arti- 
cles established  at  a  convo<;ation,  holden  at  Lon- 
don in  the  year  1562,  is  liable  to  deprivation,  if  he 
persist  in  his  error. 

By  the  3  J.  1 .  e.  21.  whoever  shall  use  the  name 
of  the  rioly  Trinity  profanely  or  jestingly  in  any 
stage  play,  interlude,  or  show,  shall  be  liable  tea 
penalty  of  ^'10. 

By  1  Will.  3.  c.  18.  s.  17.^  whoever  shall  den)', 
in  his  preaching  or  writing,  the  doctrine  of  the  Tn- 
nity,  shall  lose  all  benefit  of  jhe  Toleration  Aet 

By  stfiit  9  and  10  Will.  3.  c\  32,  if  any  person 
educated  in,  or  having  made  ptofession  of  the 
Christian  religion,  shall  by  writi'iig,  printing,  teaco- 
ing,  or  advised  speaking,  deny  the  Christian  reli- 
gion to  be  true,  or  the  holy  scriptures  to  be  of  di' 
vine  authority,  lie  shall,  upon  the  first  oflfence,  be 
rendered  incapable  to  hold  any  office  or  pfaceot 
trust;  and  for  the  second,  be  rendered  incapaUeof 
1  bringing  any  action,  being  guardian,  executor,  »• 
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gatce,  or  purchaser  of  lands,  and  shall  suffer  three 
years  imprisonment  without  bail ;  but  if  the  delin- 
quent shall,  within  four  months  after  the  first  con- 
viction, publicly  renounce  his  error  in  open  court, 
he  is  discharged  for  that  once  from  all  disabilities. 

A  person  offending  under  this  statute  is  still  in* 
digtable  at  Common  Law,  since  a  statute  inflict- 
ing a  new  punishment  does  not  take  away  the  old 
one,  unless  it  change  the  offence*,  or  make  it  of  a 
different  n?iture. 

♦  2  Str.  834.    Barnard.  K.  H.  l9it.     R,  ?.  WilUami,  1797. 
K.  V.  Eaton,  1812: 
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CHAPTER  XXXir. 


Of  Publications  tending  to  subvert  Morality. 

It  is  now  fully  established,  that  any  immodest  and 
immoral  publication,  tending  to  corrupt  the  mind, 
and  to  destroy  the  love  of  decency,  morality,  and 
•good  order,  is  punishable  in  the  temporal  Courts, 
though  some  doubt,  as  will  appear  from  a  brief  re- 
view of  the  cases,  seems  formerly  ta  have  been  en- 
tertained upon  this  subject. 

Sir  Charles  Sedley*  was  indicted  for  having  ex- 
posed his  naked  body  in  a  balcony  in  Covent  Gar- 
den, and  for  having  committed  other  indecent  acts 
before  a  great  multitude  of  people.  The  indict- 
ment was  openly  read  to  him  in  court;  and  after- 
wards, on  being  required  to  take  his  trial  at  bar,  be 
submitted  to  it.  From  the  different  reports  of  this 
case  it  appears,  that  after  the  abolitiori  of  the  Star-* 
chamber,  the  Court  of  King's  Bench  was  consi- 
dered as  the  custos  morum,  to  whom  the  cogni- 
zance of  such  offences  most  properly  belonged; 
and  although  it  was  afterwards  contended,  that 
judgment  was  given  against  the  defendant,  on  ac«^ 

*  Keb.  R.  720»    2  Str.  791.   Foster.  99.   Micb.  15  C  2. 
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count  of  the  personal  violence  he  used  in  throwing 
down  bottles  upon  the  mob,  yet  from  the  language 
of  the  reporters  it  clearly  appears,  that  the  Judges 
considered  the  offence  to  have  been  conamitted 
against  modestj^and  good  manners,  and  found  it 
necessary  to  interfere  in  those  profligate  times^  to 
punish  such  immodest  practices,  which  the  Court 
.said  wejre  as  frequent,  as  if  not  only  Christianity 
but  morality  also  had  been  neglected. 

Hill-f  was  indicted  for  publishing  some  obscene 
poems  of  Lord  Rochester  tending  to  the  corruption 
of  youth,  but  going  abroad  he  was  outlawed/ 

Read  J  was  indicted  for  publishing  a  lascivious 
and  obscene  libel,  and  was  tried  and  convicted  be- 
fore Ld,  HoltjC.  !•  It  was  moved  in  arrest  of  judg- 
ment, that  the  offence  waS' merely  of  spiritual  ^nd 
not  of  temporal  cognizance ;  Ld  Holt  was  of  opi- 
nion, that  the  offence  ought  to  be  punished  in  the 
Ecclesiastical  Court,  and  that  the  temporal  Courts 
could  not  interfere,  sinc6  there  was  no  precedent 
forit§;  and  Powell  J.  regretted  that  it  was  not 
punishable  at  ComoioQ  L^w,  since  it  certainly 

*  Daring  thi^  licealious  reigD»  it  appears  to  ha?e  been  of 
little  use  to  convict  offenders  of  this  description;  for  though 
there  were  many  prosecutions  against  the  players  for  immodest 
plays,  they  had  interest  enough  to  get  the  proceedings  stayed 
before  judgment.    Frem.  Ent.  209.  2139  214, 215. 

t  Str.  790.    Dig.  L.  L.  60.    Mic^.  10  W.  3. 

%  Easter,  6  Ann.  Fost.  Rep.  98,  99^ 

{  Sir  C»  Sedley^s  case  #eems  to  be  a  prec^nt  in  principle. 
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tended  to  the  corruption  of  manners.  And  it  docs 
not  appear,  that  any  judgment  was  ever  pronounced 
against  the  defendant*. 

The  Attorney-general  exhibited  an  information 
against  Curl,  for  printing  and  publishing  an  ob- 
scene book,  intituled,  "Venus  in  the  Cloister,  or 
the  Nun  in  her  Smock/'  The  defendant  having 
been  found  guilty,  it  was  moved  in  arrest  of  judg. 
ment,  that  the  offence  was  of  mere  spiritual  cogni- 
sance, that  in  the  reign  of  Charles  11.  there 
was  a  run  of  obscene  writings,  for  which  no  prose- 
cutions were  instituted  in  the  temporal  courts,  and 
Read*s  case  was  cited. 

!t  was  answered  by  the  Attorney-general  f,  that 
to  destroy  morality  rs  to  destroy  the  peace  of  go- 
Tern  ment,  since  government  is  no  more  than  pub- 
lic order;  that  the  Spiritual  Courts  punish  only 
spiritual  defamation  6y  wmrds^  but  that  if  it  be  re- 
duced tn  writing,  St  is  a  temporal  offence  punisha- 
ble  as  a  libel. 

'  The  Judges  had  some  difficulty  at  first  in  giving 
judgment  against  the  defendant,  chiefly  on  account 
of  Read's  case;  but  afterwards  they  gave  it  as  their 
ananimous  opinion,  that  this  was.  a  temporal  of- 
fence. They  said,  it  was  plain,  that  the  force  used 
in  Sir  C.  Sedley's  case  was  but  a  small  ingredient 
in   the  judgnoeBt  of  the   Court,  who  fined  him 


•  i  "Str.  7g«, 


t  Sir  Philip  Yerke. 
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'  J0*2999.  And  that  if  the  force  was  all  tlity  went 
xifion,  there  was  no  occasion  to  talk  of  the  Court'3 
being  cu9tos.  ulorum  of  the  King's  subjects;  that 
if  Read's  case  were  to  he  adjudgeii,  they  shoul^i 
rule  it  otherwise;  and,  therefore,  gave  judgment 
for  the  Kiog. 

Ap  information^    wa$    granted   against   John 

Wilke«i,  for  printing  and  publishing  an  obscene  and 

impious  libel,  entitled  an  ^^  An  Essay  on  Woman/^ 

.Upon  wh^b  he  w^  convicted,  and  sentenced  tp 

.^y  a  fin^  of  ^400,  to  be  imprisoned  for  twelve 

.  i«#qi:bst  ^nd  to  fipd  security  for  his  good  behaviour 

for  seven  years. 

Since  the  decision  in  Curl's  case,  it  seems  to 
have  bfS/^Q  se^^,  tlis^t  any  publication  tending  to 
corrupt  the  morals,  is  punishable  by  indictment ; 
and  a  great  number  of  convictions  have  since  taken 
place,  for  publishing  and  vending  immodest'  books 
and  pictures. 

With  respect  to  the  extent  of  the  offence  and 
mode  of  publication. 

Although  many  vicious  and  immoral  acts  are 
not  indictable,  yet  if  they  tend  to  the  destruction 
of  morality  in  general,  if  they  do  or  may  affect  the 
mass  of  society,  they  become  ofTencesf  of  a  publio 
nature.  In  the  cases  referred  to,  with  the  excep- 
tion of  Sir  C.  Sedley's,  the  defendants  were  in* 


*  I  Burr,  2527.  t  Sid.  l6a. 
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dieted  for  printed  libels;  the  principle,  however,  of 
those  cases,  and  the  express  decision  in  SirC.Sed- 
ley^s,  seem  to  comprehend  oral  commuoicatiou 
ivhen  made  before  a  large  assembly,  such  as  the  per* 
formance  of  an  obscene  play,  which  offence,  it  seems, 
has  formed  the  ground  of  &any  prosecudoas*.  Id 
this  case,  as  well  as  in  that  of  blasphemous  and  ir- 
religious publications,  any  TENDENCY  t^prodoce 
immorality  is  sufficient;  since,  for  the  reasons b6> 
fore  assigned,  the  intensity  and  degree  of  tiiatteih 
dency  cannot  constitute  the  boundary  toweea 
guilt  and  innocence,  and,  therefi;>re,  cannot  fonii 
subject  for  legal  inquiryf . 


•  Str.  790. 


t  i.  e.  n6t  liefore  a  jorj. 


\    ♦ 
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CHAPTER  XXXIII. 


PubUcatioM  agavMi  the  ComUtuiumf  if€. 

Publications  tending  to  excite  popular  tu^ 
niilt)  sedition}  or  rebellion,  by  engendering  distrust 
or  dissatii&Gtion  in  the  minds  of  tbe  subject,  relate 
to  alleged  defecta  in,  or  misrepresentation  of  the 
^constitution  and  form  of  government ;  or  to  the 
personal  imperfections,  inabilities,  and  mismanagie*' 
ment  of  tho^e  who  are  entrusted  with  its  adminis* 
tratiou :  and  reflections  upon  the  latter  affect  them 
either  in  their  conduct  in  office,  or  as  individuals. 

In  the  first  of  these  cases,  since  the  opinions 
^communicated  are  entirely  abstracted  from  all  per- 
aooal  allusion,  they  do  not  very  frequently  become 
the  object  of  legal  inquiry ;  they  are  too  specu- 
lative, for  the  most  part,  to  generate  popular  heat, 
unless  they  come  into  close  contact  with  personal 
rights  or  privileges. 

By  the  13th  of  Eliz.  c.  1.  it  is  a  misdemeanor, 
and  punishable  with  forfeiture  of  goods  and  chat- 
ties, for  any  person  to  hold,  affirm,  or  maintain, 
that  the  Common  Laws  of  the  realm,  not  altered 
by  parliament,  ought  not  to  direct  the  right  of  the 
crown  of  England, 

By  the5tb  Ann,  c.  7.  s.  7.  it  is  made  high  trea- 
son  to  affirm  by  writing,  or  printing,  that  the  king 
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is  not  the  lawful  and  rightful  king  of  the  realm,  or 
that  any  other  person  has  title  to  the  same  other- 
wise than  according  to  the  Bill  of  Rights,  the  Act 
of  Settlement,  and  the  Act  of  Union,  or  that  Par- 
liament  has  not  authority  to  limit  the  descent  of 
the  crowD. 

One  of  the  earliest  cases  in  which  an  opinion 
is  given  upon  the  indictable  quality  of  words  ab- 
stractedly reflecting  upon  the  constitution,  ippean 
to  have  been  given  in  the  forty-first  y«irofElia- 
beth ;  where  it  was  adjudged,  that  no  iailictment 
Jay  for  saying  that  the  laws  of  the  realm  were  Dot 
the  laws  of  God;l>ecauw  true  it  is  they  are  »otdie 
Ifcws  of  God ;  but  that  it  w««ld  be  otherwise  coaajr 
l9iat  the  taws  of  the  realm  are  contrary  to  the  lam 
ofG<5d. 

In  the  IStht  year  of  Ch, «/  Brewster  wastse- 
oond  time  conticted  for  priating  and  puWiflh'Bg* 
libel,  caHed  «  The  Phoenix  ;  or  the  solemn  Leaj[8« 
and  Covenant/'  m  which  it  was  declared*  t^^  • 
king  abusing  his  power,  may  be  opposedr^kat  w 
he  attempt  to  enforce  his  encroacbtterits  by  «nBfi» 
he  may  be  resisted,  because  he  <  has  vioi*^*" 
contract  ^nd  covenant  «hade  between  hi»«<^^" 
the  people,  and  that  the  breaking  tlii«  «owitf"^ 
was  a  greater  fewi  ^han  breaking  a  co«pm»fi^*"^ 

The  defendant  J  was  convicDcd  oa  an  iiifc««^*^ 


*  2  Rol.  Ab.  78. 

t  Hill,  i  5  Ch.  «d..  1L  B.  Dig*  L.  L.  7^  x 

$  R.  r.  UAfri9eB>  9  Kdk.  M 1.  Vfintr .  as*.  Difr  »-  ^  ^^ 
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charging  him  with  having  published  concerning  the 
government  of  England,  and  the  traitors' who  ad- 
judged King  Charles  I.  to  death;  that  the  govern- 
ment of  the  kingdom  consists  of  three  estates,  and 
that  if  a  rebellion  should  happen  in  the  kingdom, 
unless  that  rebellion  was  against  the  three  estates, 
it  was  no  rebellion.  It  was  ihoved  in  arrest  of 
judgment,  that  there  can  be  no  rebellion  against 
the  king,  but  it  must  be  against  the  three  estates,  ^ 
who  are  all  united  in  the  king.  But  the  court  over- 
ruled the  objection,  since  by  13  C.  2.  c.  1.  it  is 
expressed,  that  neither  one  nor  both  Houses  of  Par- 
liament can  make  war  against  the  king,  under  any 
pretence  whatever  ;  and  that  though  there  be  three 
estates  as  to  making  laws,  there  is  but  one  autho- 
rity as  to  war. 

And  the  court  supposing  that  the  words  tended 
to  set  on  foot  the  position  upon  which  the  war,  le- 
vied in  1641  by  the  two  houses  against  the  king, 
was  grounded,  were  much  displeased  that  counsel 
would  undertake  to  defend  them. 

The  king  had  judgment,  and  the  defendant 
brought  error  in  Parliament. 

So  a  treat'ise  upon  hereditary  right  has  been  held 
to  be  a  libel,  though  containing  no  reflection  upon 
the  existing  government*. 

I'utchin  was  corivictedf  for  publishing,  in  a  pa- 
per called  the  Observator,  that  Jthere  were  misma- 

*  The  Queen  ».  Bedfofd,  a-Str.  78D. 

t  9l«d»Ba}%106l«Salk.'51.  6Mod.  268. 
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nagements  in  the  government ;  that  for  such  they 
bad  a  right' to  call  their  governors  to  account,  to  dis- 
place the  ministers,  dethrone  the  reigning  sovereign, 
and  to  transfer  their  allegiance  to  whom  thej 
pleased. 

Dr.  Browne*  was  convicted  for  writing  a  libeJ, 
entitled  *'  Mercurius  Politicus,^^  which  asserted, 
tbat/^  the  late  revolution  was  the  destruction  of  the 
laws  of  England.'^ 

.  Richard  Nutt|  was  convicted,  upon  an  informa- 
tion, for  publishing  a  libel,  entitled  ^^  The  London 
Evening  Post,*'  in  which  it  was  suggested,  that  the 
revolution  was  an  unjust  and  unconstitutional  pro- 
ceeding ;  and  the  limitation  established  by  the  act 
of  settlement  wasi-epresented  as  illegal ;  and  that 
the  revolution  and  settlement  of  the  crowo,  as  by 
law  established,  had  been  attended  with  fetal  and 
pernicious  conseqences  to  the  subjects  of  this  king- 
dom. 

In  the  prosecutions  of  Shebbearef,  upon  an  iq* 
formation  for  a  libel,  ^and  of  Thomas  Paiiie§,  on  an 
inforination  for  a  similar  offence,  one  ingredient, 
though  mixed  up  with  many  others,  was  an  attack 
upon  the  justice  and  policy  of  (he  revolution,  re* 
presenting  it  as  the  origin  an4  foundation  of  many 
political  evils  and  calamities. 

Such  are  the  principal  cases  of  prosecutions  ftx 

•  llMod.s6.  t  Dig.L.L.6s.«7G.«. 

i  HiL  31  Geo.  2.  Dig.  L.  L.  69*  S  32  Qeo.  3. 
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libeh  where  the  matter  has  be^n  speculative  ;  not 
directly  pointed  at  either  particular  ihen  or  mea- 
sures. 

Speculative  remarks  upon  the  constitution  cannot 
be  reduced  to  any  determined  scale,  by  which  their 
intrinsic  legality,  that  is  their  tendency,  can  be  ascer- 
tained :  they  admit  of  ev^ry  variety,  from  the  mere 
useful  and  honest  hint  and  recommendation  to  the 
legislature,  to  remedy  a  detected  abuse  or  defect, 
or  to  introduce  into  the  system  of  government 
some  new  rule  or  principle  which  may  benefit  the 

•  V 

community,  to  the  daring  and  treasonable  assertion, 
that  the  family  on  the  throne' were  illegally  placed 
there. 

The  intrinsic  essenceof  a  libel  consists  in  its  ten* 
dency  to  do  mischief:  the  question,  therefore,  as 
far  as  concerns  its  libellous  quality  is,  whether 
from  its  terms  it  is  calculated  to  alienate  the  mind 
of  the  person  who  reads  it  from  the  government  un- 
der which  he  lives,  and  to  inflame  him  to  acts  of 
violence  and  sedition ;  or  merely  to  instil  those 
wholesome  and  salutary  principles  which  may  Be 
applied  to  public  advantage^  and  soberly  and  ra- 
tionally to  point  out  those  partial  defects  under 
some  of  which  the  most  perfect  system  of  govern- 
ment must  labour;  not  for  the  purpose  of  exciting 
unthinking  men  to  seek  a  violent  remedy,  in  at- 
tempting which  the  political  constitution  may 
perish  altogether,  but  for  the  more  wise  and  be- 
nevolent design  of  pointing  out  to  those  whq  have 
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political  power;  how  it  may  best  be  exerted  for  the 
bene6t  of  the  stjUe*, 

A-  publication  aifecting  government,  may  assert 
either  the  personal  imperfections, or  the  mismanage- 
ment of  those  who.  are  entrusted  with  the  adminis- 
tration of  the  existing  constitution,  and  may  afiect 
them  in  their  public  character,  or  as  individuals ; 
the^e  will  be  considered,  first  as  they  relate  per- 
sonally to  the  king  and  his  title. 

Words|  spoken,  have  frequently  been  deemed 
overt  acts  of  treason  for  which  the  speakers  have 
suffered.  Two  persons  were  executed  for  unguarded 
expressions  in  the  reign  of  £dward  IV^,  the  one 
a  citizen,  who  said  he  would  make  his  son  heir 
to  the  Crown  (aljuding  to  the  sign  of  the  house  in 
which  he  lived) — the  other,  a  gentleman,  wboee 
favourite  buck  the  king  killed  in  hunting,  where- 
upon the  owner  wished  it  horns  and  all  in  the 
belly  of  him  who  had  counselled  the  king  to  kill  it, 
and  the  king  being  his  own  counsellor  on  the  occa- 
sion, the  words  were  construed  into  a  treasonable 
expression  against  the  king  himself. 

♦  Lord  Loughborough,  in  the  debate  upon  the  Libel  Bill, 
observed,  ^^Every  man  qaay  publish,  at  hia  discretooo,  bia 
opinions  concerning  fonns  and  ay  stigma  of  goven^ment;  if  they 
be  wise  and  enlightening,  the  world  will  gain  by  thein-^if  tbey 
be  weak  and  absurd,  they  will  be  laughed  at  and  forgotten — if 
they  be  bonafide^  they  cannot  be  criminal  however  erroneous," 

t  Ha1e*8  PI.  Cro.  C.  115.  See  also  Hngh  Pinc*8  case,  Cro. 
Car.  117.  where  other  capital  convictions  for  speaking  words 
in  that  reign  are  cited. 
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But  in  less  arbitrary  times,  the  legality  of  such 
proceedings  has  been  much  questioned;  and  if  the 
position  that  words  may  constitute  an  overt  act  of 
treason  may  not  be  considered  as  totally  exploded, 
the  rigour  of  the  doctrine  has  at  all  events  been ' 
greatly  multigated.     It  has  been  most  humanely  ob- 
served*, that  words  may  be  spoken  in  heat,  with- 
out any  intention;  or  be  mistaken,  pervepted,  or 
misremembered  by  the  hearer ;  their  meaning  .de- 
pends always  on.  their  connection  with  other  words 
and  things;  they  may  signify  differently,  even  a^:- 
cording  to  the  tone  of  voice  with  which  they  are  v 
delivered ;  and  sometimes  silence  is  more  expres- 
sive than  any  discourse.     Since,  therefore,  there 
can  be  nothing  more  equivocal  ai^  ambiguous  tlian 
words,  it  would  indeed  be  unreasonable  to  make 
them  amount  to  high  treason.     Of  this  opinion  * 
were  Stamford,  Ld.  Coke,  Ld.  Halef,'  Sir  Michael 
Foster:^,  and  Sir  William  BIackstone§,  whose  opi* 
Dion  has  just  been   cited  ;   and  in   the  reign  of 
Charles  the  first,  some  very  atrocious  words  hay- 
ing been  spoken  concerning  the  king  by  one  Pine, 
all  the  Judges  certified,  that  *'  Though  the  words  || 
'    were  as  wicked  as  they  might  be,  yet  that  they 

* 

*  4  Black.  Comro.  79. 

t  1  Hale,  111.  323.  / 

$  Post.  Cr.  L.  300. 
§  4  Bl.'  Com.  80. 

il   Cro.  Car.  125.    See  Haw.  PI.  Cr.  c.  17.  8.  52,  33, 34,  35, 
&c.  Fo»t.  Cr.  L.  300.  1  Hale,  ill.  323. 
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were  no  treason ;  for  unless  it  be  by  some  paitica- 
lar  statute,'  no  words  will  be  treason.^' 

It  seems  clear*  however,  that  words  joined  to 
an  act  may  explain  it,  and  that  words  of  penua- 
sion  to  kill  the  king,  or  manifesting  an  agreement, 
or  consultation,  or  direction,  to  that  purpose,  are 
sufficient  overt  acts  of  compassing  his  death. 

It  has  frequently  been  held,  that  words  cocil« 
mitted  to  print  or  writing,  and  published;  amoiiDt 
to  an  overt  act  of  treason,  to  prove  the  compassing 
the  king's'l'  death ;  but  even  in  such  case  it  seems 
that  a  publication  is  necessary,  though  in  arbitrary 
tioies,  the  contrary  has  been  adjudged,  particularly 
in  the  instances  of  Peachum;^,  a  clergyman,  and  of 
Algernon  Sydney§  ;  the  former  of  whom  was  con« 
victed  for  treasonable  passages  in  a  serinon  never 
preached,  and  the  latter  for  some  speculative  opi* 
nionscontainecUn  papersdiscovered  in  his  private 
closet ;  but  so  unsatisfactory  did  the  grounds  of 
these  convictions  appear,  that  Peactuim  was  not 
executed,  and  the  attainder  of  Sydney  was  re- 
versed. 

« 

A  contempt  of  the  king's  person  may  be  by  im- 
puting  to  him  the  want  of  capacity  or  integrity^, 
by  charging  him  with  a  breach  of  his  coronation 

»  Baw.  PI.  Cr,  c:  17.  8.  37.  Fost.  2Q3. 
ffiRol.  89,90.   Fob.  346.    1 1  Modern,  329.   iSt.  Tr.977* 
3  St.  iiV.  itU.  6  Bac.  Abr.  117. 
i  Cro.  Car.  1^. 
§  Foster,  198. 
f  Haw.  ^1.  Cr.  €.  Sd.  4  BI.  Comv.  WS. 
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Oath*,  eursiDg  hiiii,  wishing  him  ill,  spreading 'false 
rumours  concerning  his  intentionsf , — or,  fn  shoff, 
trf  maiiciowify  asserting  any  thing  roncei;ning  him, 
wfcich  tends  to  lessen  him  in  the  esteem  of  his  sub- 
jects,  weaken  his  government,  or  raise  JeaFousies 
between  him  and  his  people.  These  are  considered 
as  high  contempts  and  misprisions,  and  are  ponislii. 
able  as  misdemeanors  at  Comtoon  Law. 

So  to  deny  the  King's  title  to  the  crown,  or  t6 
fafee  doubts  concerning  it,  in  unadvised  discourse^, 
would  ambnnt  to  a  contempt  at  Common  Law; 
and  to  do  it  delibferately  and  advisedly,  if  it  did  not 
constitute  treason,  would  at  least  subject  the  of- 
fenderj  to  the  penalties  of  a  praemunire. 

Xn  the  reign  of  Elizabetb§,  all  the  Justices  and 
Barons  of  the  Coif  assemhied  at  SerjeantVInn, 
concerning  a  book,  Revised  by  one  Brown,  con- 
taining the  following  passage,  **  Ev^ty  preacher  run- 
neth to  the  Queen  now,  as  though  he  were  to  be 
directed  by  Her  to  tarry  fdr  reformations  to  be  had 
for  matters  of  the  church.  If  the  Magistrates  wifl 
agree,  all  is  well; — if  they  will  not,  they  are  not  of 
the  church,' and  it  is  a  shame  to  tarry  for  them,  or 
ft>r  a  parliament,  or  prbclamation.**  And  it  was 
held  by  all,  that  this  w^s  ^  moving  of  insurrection 
and  sedition]]. 

♦  Noy,  105.  rtaw.  PI.  Cr.  C  83.  «•  5. 

t  Sees  E.  Kc.  34.  .       .  .  .     ^ 

^  IKIUcki  Cdmkd.  1^.  Htw.  ^«  Cr.  c.  17.«.  3&     ' 

I  Tbe  question  proposed  wai»  whet|iei!  t^:piibl£batiMf  ^m 


In  the  Digwt*  of  tke  Law  of  Libel  it  is  said;  tbst 
it  the  same  meetiiigv  Sir  EdaniidAiidftfsOQ,  Ch.J. 
of  the  Common  Pleas,  propoiuided  tine  followwg 
case  to  his  brethren : — A  person  bad  caused  the 
arms  of  the  queen  to  be  painted  epoo  *  post  ia  t 
church  in  Suffolk,  with  this  inaqriptioa  paiaCod 
near  ,tbem,  ^^  I  know  thy  wonrks,  that  Ihott  $n  imi* 
ther  hot  nor  cold ;  I  would  thou  wert  either  hot  Or 
cold :  therefore,  because  thou  art  luk^warm^  it  will 
come  to  pass  that  1  wi41  -spew  thee  out  ef  ay 
mouth/'    Bat  the  Justices  came  to  no  reBokflioSk 

John  Wiikesf  was  convicted,  upoa  an  Infenna 
tion  fi4ed  by  the  Attorney*General  j;,  for  jppB^ag 
and  publishinga malicioas libel, entitled Tbe^Nortk 

Briton,  No«  45,  tending  to  vilify  and  tmduce  the 

• 

King  and  bis  government — to  impeach  tad  dispa- 
rage his  veracity  and  boaour-r-^and  tp  represent  aad 
make  it  believed  that  his  Maje^y 's  mo^t  gracioaf 
speech,  delivered  £rom  his  throne  to  the  pariiaaieat, 
on  Tuesday  the  19th  day  of  Aprils  1763^  cpataiaed 

■ 

,  many  falsities  and  gross  imposition^  upon  die  .pub- 
lic; and  that  his.  Majesty  bad  suifipred  thebooour 
aiid  dignity  of  his  crown  to  be  sunk  and  pcoatitoted, 
and  th^  interests  of  his  subjects  and  allies  tabs 

an  offence  within  the  23d  Eliz.  c.  S.  which  was  a.temporarjstat.; 
but  under  the  construction  which  the  Judges  put  upon  tbii 
book^  it  was  a  libel  at  Cooimon  Law« 

*  D.  L.  L.  66.  Sav.  49. 

t  Dig.  LuL.^.  InforaiaKbnBvere^ldSoiliedltsiHtK^ln- 
ley  and  Williams,  for  printing  sad  paUiiiUiif  thtadac^ 
4  Chadei  Y«rk«,Btq. 


m 

tfencher^usly  betrayed ;  and  akn  t^  n^^  *tn^  lilog 
anil  bis  gofwnowDt  esoteiBpUble  Aftdr  04*0^^  Mf) 
t^»Mexcit<e  tumults^  camniQtijQAS^  afni  ipiWFr^ctifyiii 

An  infortnatif^n*  wm  iiM  ^  the  Att^^fy*^- 
Berat Ufaiftst  theprkiter.and  propruet^. 0f  th^Mfl^Pr) 
ifig  Cllraiiide  A^wspaper^  fcr  pulsAif hiMg  liJA^^iiowr 
icig  paragraph^  witha  niQ|Ii0kms.ijMt^9i  tft  alif^pfii^ 
from  the  King  the  affecttom  of  bf9  siibii»ct9;-ri 
^  Wbttt  a  crowd  of  bksainj^  rti$tiup9A  <«¥^'^  ipi/l^ 
that  miirfat  be  bestowed  upon  th^^  4;((>M^y«  \^i\\\n 
event  of  a  total  change  of  syaAeti*  Of  ^11.  iRQ^ 
narebs,  indeed,  skicethe  reiroluiian,.  tlie  w9V^^^9t 
of  George  the  third  will  have  the  fine^  9PP4i*tVf 
nity  of 'becon^ng  oobly  papular.'  ■ 

iaori  EllenboWHii^b,  C.  J.  in  snuimJIig  «p.  <9  t^^ 
3ury,obaerved,  **  The  fiifet  sffliteMe  admits  of  a?i  Utr 
indent  intcrpretatioo-^*  What  a  <jr«wd  of  Wef^pjp 
rush  upon  onei^s  mind,  that  might  be  h^Q}K&^ 
4ipon  «b<  country,  ip  the  event  of  a  C^  chftfige  of 
system/  '  The  fyit  meaning  of  th*  ^pr^sHipn, 
"change  off systeiii,^!  thiak,  is  a^^hmg^  of  politi- 
i^  systeils  nM  e  change  io  ^be;  fntgn  9(  tti^.^t^r 
%li§hed  go^;>€»niiient,  but  tii  ?the  ne^Mtrf^  pf  PQji^^ 
which  ^aye  been  for  some  time  p«if9u^»  ^jftgf4l 
dn^e  of  sysltem,  is  certainly  not  irq^pt  wi>v^/- 
•sion  or  demolrtion ;  for  the  descent  of  iiie  crpwD  «) 
'Aesuc«^eaMr  of  his  jMbajesty  is  m^ntiqmii 'mV^^^' 

t  «-  2     ., 
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aftely  afiter.  l%e  writer  goes  on  to  s|^ak  of  the 
blessings  that  may  be  enjoyed  upon  tbe  accessioa 
ffi  the  PriBCe  of  Wales ;  and  therefore  caoaot  ht^, 
understood  to  allude  to  a  change  inconsistent  witb. 
the  full  vigour  of  the  monarchical  part  ofihe  con- 
stitution. Now  I  do  not  know  tliat  merely  si^yiagt. 
there  wbuld  be  btessinga  from  a  change  of  systeui, 
wubout  reference  to  the.  period  at  which  they  may 
be  expected,  is  expressing  a  wish  or  a  senttment  tbftt 
may  not  be  innocently  ^xpre^ed  in  revieyiriBg  the 
political  condition  of  the  country.  The  inf^rmatioa 
treats  this  as  a  tibel  on  the  p^on  pf  bis  Majesty,. 

*  and  his  personal  administration  of  the^gpferjBmeat  of 
the  country.  But  there  may  be  error  in  the  present 
system,  without  any  vicious  motives,  and  with  the 
greatest  virtues,  on  the. part  of.tl^  reigoing  sove- 
reign. He  may  be  misled  by  the  ministers  he  em* 
ploys,  and  a  cbtfnge  of  system  may  bedesirftble  from 
th^ir faults.  He  may  himself,  notwithstanding. the 
utmost  solicitude  for  the  happiness  Qf  bis  people^ 
take  an  erroneous  view' of  some  ff:wt  question  of 
policy,  either  foareign  or  donlestic.  1  know  of 
but  one  Being  to  whom  error  may  AQt  be  impiit3ed. 
If  a  person  who  admits  the  wisdom^  and  vii^tuds  of 
his  Majesty,  laments  that  in  the  e(S^ertise  of  these, 
he  has  taken  an  unlgirtunate  and  erroneoM3  view  qf 

.the  interests  of  his  dominions,  I  am. not  prepared 
to  say  that  this  tends  to  degrade  bis  JVt^jfjSty,  or  tp 
alienate  the  affection  iof  his  subject^*  I  lun  not 
prepared  to  say  that  tMs  is  Jib^Uaw|:  but  it  must 


'  AGAINST  THE  KING.  S17 

be  with  perfect  decency  aAd  respect,  and  without 
atay  impiitatfon  of  bad  motives.  Go  one  step  fur-i 
ther,  and  say  or  insinuate,  that  his  Majesty  acts 
i>om  any  partial  or  corrupt  view,  or  with  an  in* 
tention  to  favour  or  oppress  any  individual  or 
class  of  men,  .and  it  would  becom0  most  libellous. 
However,  merely  to  represent  that  an  erroneous 
systedi  of  government  obtains  under  his  Majesty  « 
reigh,  I  am  not  prepared  to  say,  exceeds  the  free*' 
dbm  of  discussion  on*  political  subjects  which  the 
Idw  permits.  Then  comes  the  next  sentence:  ^  Of 
dll  the  Monarchs,  indeed,  since  the  revolution^  the 
dudcessor  of  George  the  third  will  have  the  finest 
opportunity  of  becoming  nobly  popular/  This  is 
more  equivocal,  and  it  will  be  for  you,  Gentlemen 
of  the  Jury,  to  determine  what  is  the  fair  import  of 
the  words  employed;     Formerly  it  was  the  prac- 

'  tice  to  say,  that  words  were  to  be  taken  in  the 
more  lenient  sMise ;  but  that  doctrine  is  now  ex-^ 
ploded  ;  they  are  not  to  be  taken  in  the  more  le- 
nient  or  more  severe  sense,  but  in  the  sense  which 
fairly  belongs  4o  them,  and  which  they  were^  in- 
tended to  convey.  *  Npw,  do  these  words  mean, 
that  his  Maje^y  is  actuated  by  improper  mo«> 
tives?  or  that  his  successor  may  render  himself 
nobly*  popular  by  ti&itig  a  iqpre  lively   interest 

^   in  the  weHhre' of  his  subjects?    Such  sentiments,, 
tfi  it  woirld  be  mfost  misehetious,  so  it  would  be 
most  criiAinal  ta  propagate.     But  if  the  passage 
oiriy  meant  that  hi»  Majesty,  during  his  reign,  or 
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,ktiy  lefigth  of  time,  tnay  bave  lAken  lui  imperfect 
view  of  the  interests  of  the  couiitry,  either  respect- 
ing our  foreign  relations,  or  the  system  of  our  id* 
ternal  policy;  if  it  iitiputes  nothing  but  honest 
iei'rdr,  without  moral  blame,  1  am  not  prepared  to 
sey  that  it  h  a  libeK  The  extfiact  read  at  the  re- 
i]^uest  of  the  di^feiTddiits^  does  seem  to  me  too  re- 
mote, in  point  of  situation,  in  the  newspaper,  to 
bave  any  material  bearing  on  the  paragfafrfi  w 
Question.  If  it  had  formiid  a. part  4x1  the  same  dts* 
tcus'si'on,  it  tfiui^t  certainly  have  tended  strongly  to 
sh^w  the  innocence  of  the  Whole,  It  Sfieaks  of 
that  Svfai^h  isvery  iypdy  in  hts  Mttjesty's  dpaiiaipns 
knows  —his  Majesty's  SfOitcitode  ^r  the  iiapiM^esi 
of  feifd  JpeOf^Ie ;  and  $t, Expresses  a  respectful  regard 
tbr  Ms  p^tetnafl  virtues.  Wiiat  ^nioectioii  it  tes 
Wi^Ch  tli^  passage  9^t  tmt  in  the  krformatioo,  it  i| 
Ibr  you  to  Idetlenmine.  Taking  that  passage  sub> 
sta^itiv^ely,  and  iby  itself,  it  is  a  Aatter,  I  tkiakt 
'frdmewfbat^doubtA)!,  wbetber  iheivrkermeaiic  «» 
fbalummiae  the  person  avid  •character  of  our  asi^ust 
Sovepe}gn.  If  yoii  are  satisfied  that  tbis  was  bis 
jiMention,  by  the  application  of  your  undeisteiHl- 
fngs  honestly  and  fairly  to  the  words  complaiaed 
^M\  and  *you  thimk'  thejr  cann0t  properly  be  ioteffr 
^reted  by  the  extract  which  %as  been  i^ead  from  tiie 
'Same  paper,  you  will  find  the  defendant  g^Hty. 
9\}t  if,  looking  -at  tfee  obnqsiotis  para^mph  kj 
it»eH\  you  are  persuaded  that  it  betrays  no  flUGh  ui» 
ligation;  or  if,  feelhig  yourselves  wtrranted  to  ioi- 
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port  ioto  your  consideration  of  it  a  passnge  con- 
nected with  the  nubject,  though  considerably  dis* 
tant  in  place,  and  disjoined  by  other  matter,  you , 
infer  from  that  connection  that  this  was  written 
without  any  purpose  to  calumniate  the  personal  go- 
yeroment  of  bis  Majesty^  and  render  it  odious  to- 
kis  people,  you  will  find  the  defendants  not  guilty. 
The  questipn  of  intention  is  for  your  considerattdn. 
You  will  not  distort  the  words,  but  give  them  their 
application  and  meaning,,  a^  they  impress  your 
minds.  What  appears  to  m6  most  material  is  the 
aobstfusttra  paragraph  itself;  and  if  you  cc^sider  it 
as  ipoant  to  represent  tbpt  the  reign  of  his  Majesty 
is  the  only  tbii\g  interposed  between  the  subjects 
cmT  this  country  and  the  possession  of  great  b^a* 
Mig8>  which  are  likely  to  be  enjoyed  in  the  reigq  o^ 
bis  successor)  and  thus  to  render  his  Majesty's  ad^ 
ttiipfStration  oi  his  government  odious,  it  is  a  ca« 
ittmaious  paragr^h,  and  to  be  dealt  with  as  a  libel; 
If,  on  the  cpntrary,  you  do  not  9ee  that  it'  means^ 
distinctly,  according  to  your  reasoning,  to  io^pute 
a^y  purposed  maladministration  to  bis  majesty  or 
those  apting  under  him,  bqt  may  be  iairiy  con- 
atrnedan  expression  of  regret  that  an  erroneous 
view  bas  been  taken  of  public  affairs,  I  am  not  pre* 
pued  to  say  that  it  is  a  libel,  There  have  been 
jotf  ors  in  the  admip^strMion  of  the  most  enlightened 
inen.  I  will  take  the  instance  of  a  man,  who  for 
a  tiipe  administered  tjiie  cpqc^rjQS  of  this  cpuntry 
with  gr^tAbility»  aith.oughhe.gaiaed  bis  elevatioii 
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with  great  crrm^t  I  «inean  Oliver  CromweU.    We 

are  at  this  moiDent  suffering  from  a  most  erroDemis 

principle  of  liis  government,  io  turning  thte  balance 

pf  power  against  the  Spanish  monarchy,  in  favour 

pf  tlie  hou^e  of  Bourbon.     He  thereby  laid  tie 

iioandation  of  chat  asceadency,  Mrbich,  uafortuaately 

for  all  mankind,  France  has  since  obtained  ia  tlie 

affaarsi  oi  Europe.     The  greaiDeat  monarcbs  wlio 

M^Lv^.  ey^r  rdgued — monarchs  who  have  felt  the 

most  anxious  solicitude  for  the  welfare  of  the couu- 

trjiTf  and  who  have  in  some  respects  been  tfaeau- 

.fekoraof  the  highest  blessings  to  their  subjects,  have 

eived ;     but  could  a  simple  expreasioti  of  regret 

for  any  ecror  they  had  committed,  or  aa  earnest 

wish  to  see  that  error  corrected,  be  considered  as 

.disparaging  them,  or  tending  to  endanger  tb^r  go- 

vsernment  ^    Gentlemen,  witb  these  directioDa,  Ae 

whole  subject  is  for  your  consideration.     Apply 

your  minds  candidly  and  uprightly  to  the  meaoiag 

OS  the  passage  in  questioii :  distort  no  part  of  it  for 

iona  purpose  oranother,  and  let  your  verdict  be  the 

fiesult  of  your  fair  and  deliberate  judgment^'^ 

The  King's  character  and  title.are  further  guarded 
hy  several  legislative  provisions*  The  IStb  (^ 
£d.  1.  c.  34.  enacts^  that  none  be  so  hardy  to  tell  or 
.publish  any  false  news  or  tales,  whereby  discord, 
or  occasion  of  discord^   may  grow  between  tbe 


*  See  Cro,  J,  38.  and  the  case  of  A.  Scott,  for  publbbiag 
lUae  Dcvs,  O,  B,  Jaae  Sets.  178S.  Haw.  P.  C.  c.  23.  f.  4, 
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King  wd  kis  peopley  w  the  grtut  mMr  of  the 

By  6  Ann.  c.  7.  8. 7«  it  is  made  high  treaifon  to 
affirm,  by^writiagor  printiDg,  that  the  King  is  not 
the  lawful  and  rightful  Kmg  of  the  realm,  or  that 
any  other  parson  has  title  to  the  same,  otherwise 
than  acoording  (o  the  Bill  of  Rights^,  the  Act' of 
SettlemeBtt,  and  the  Act  ^f  Union^  or  that  Par- 
liament has  not  authority  to  limit  the  deseedt  df 
theerown. 

.  To. assert  that  the  Commeo  Lows  of  the  reatef; 
pot  altered  by  Parliament,  ought  not  t^  d}re(«rt4fe 
right  to  the  crown  of  England,  is  a  teisdemeanou^ 
and  punishable  with  forii^iture  of  goodtf  and  chat* 
teb|. 

In  the  reign  of  Ed,  6.  it  was^  by  an  act  which  ei- 
f»ired  with  that  King,  made  high  treason  to  assert 
ia  print  or  writing,  that,  he  was*  not  the  suprenfe 
fatfadriiftf  the  church  §. 

By  the  36th  Geo.  3.  c.  7.  \t  is  enacted,  thit  ^f 
«)y.  person  shall  imagine  or  intend  death,  di^strub- 
tion,  oi^any^  bodily  barm  to  the  person  of  the  Kin^, 
or  to  depose  him,  or  to  levy  war,  in  ordei*  by  force 
*to  compel  him  to  change  his  measures  or  counsels, 
&c.  and  shall  express  and  declare  such  intentions 

••  l.W.  &  M.  St.  2«  c.  2.  8, 9.  •       1 

t  12  &  13  W.  3.  c.  2. 
%  13  Eliz.  c.  1. 

§*See  slso  St.  23  WC\z,  c.  2.  .which  expired  with  thaVsov^ 
reign,  -  *        -   »-  >     ,  -.  ...^ 


^yp^ii^mifs'^nt^j  or.  aoy  qwn  act,  Jie  ^ball  wUw 
fer  death  as  a  traitor. 

,And  if  any  oae  by  writiog,  printing,  preacbiag, 
9r  ptber  speakipg*  $bail  use  any  wfM^  or  aaotences 
|K^  ipoite  tl^e  people  to  hatred  and  contempt  of  the 
I^Og,  Of  of  the  goverament  and  conatitution  ef  this 
l^lin,  he  ^hall  receive  the  punialupent  of  a  k^ 
XQipdeom^Qor ;  that  ia,  fine,  impriso^oient,  uid 
piliory,  aad  for  a  aecond  offeace^  he  ia  subject  to  a 
aimilar  punishment,  or  transportation  for  . seven 
f^mi  at  the  discieSioa  of  the  Court.  The  time  of 
pi9segiitio«  ui)d?r  thp  act  is  limited  to  six  mootks, 
ap^  y^e  statMie  does  not  adisct  any  pfoaecutioa  ^t 
Caevopn  l#»Vi  unlesaa  prosecution  be  previously 
commenced  under  the  statu te« 

With  f^g^i^^  contempts  committed  ageipetihe 
fi^jmti  or  tiil#  qf  th^.  King>  oiofie  perhaps  bae  heee 
naid'than  jiyas  ^M^^  for  by  any  thing  cequiriag.ex* 
planation.  Where  the  subjeiCt  is  convinced,,  that 
#  Pj^rticHi^r  mewigre  has  b^en  adopted  by  any 
bfjfocb  pf  gQV^tnmmt  Q|ib:ulated  to  produce  mia- 
c^^^  it  is  a  duty  whic^  b^  owes  bis  couotijr  to 
ppiQt  it  Qut^;  bi^t  where  the  supposed  errpr  is  cop- 
.necfce4  with  the  personal  character  of  the  eove- 
jreign,  he  is  bound  by  tlie  plainest  rules  of  common 
decency,  to  malce  his  representation  in  language 
the  most  moderate  and  respectfuK  Aoy  personal 
reflection  is  sufficient  to  render  the  actor  crimiual ; 
for  it  would  be  strange  indeed,  if  that  might  be  said 
or  written  of  the  monarch  with  impunit^,  whi<;h  it 
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would  be^EHftifial  to  pn>Douoce  of  ooeof  big  nor 


Ues,  or  to  write  copoeroiog  tbe  mean^^t  of  bis  wb« 

.  Since,  in  cooleoiplatiofi  of  law,  tbe  affiiin  of  tbe 
stale  areBdmioiacefed  by  tbe  i^i|ig»  lellectaoaa  upon 
tbe.adniiliatration  of  govefiHnenty  or  upon  tbe  cdp 
fiaoittes  of  tboae  tawbom  it  la  iaaoiediatel/  en- 
tfuated,  are,  by  Tirtue  of  aaimifor  conatcii<K^<^i, » 
contempt  of  tbe  King  bifpaelf* 

It  baa  been  aaid  b^  a  bigb  a«itboni^^,tbaf  every; 
freeman  baa  an  ufi4oubtad  rigbt  to  iay  wba^^ 
pleaaes  before  tbe,pubiic-<wtp  forbid  tbia  la  to  4t-> 
atfogr  tbe  fceedom  of  tbe  preaa ;  but  if  b^^pMblial^a 
what  is  improper,  mscbiaveua,  or  illegal,  be  augyit 
taiie  tbe  conaequence  of  bis  own  temerity/^ 
^  Tbia  ^ivikf e  neeeaaajrily  includes  caodidtGOQiT 
inenlB  upon  public  afliurs,  ai^d  tbe  Qiode  in  wbi9h 
tbeyare  conducted;  aijoce  such  cannot  be  ^onai- 
densd  in  the  abatract  as  £illiug^  within  tbe  meafi^ 
ingof  tbe  tortus,  ioiproper,  miscbievous,  and  ^UegftK 
Ott  tbe  trial  of  Jamea  JBerry  and  another  f ,  on  ^ 
iaibrafiation  for  a  libel,  tbe  Attoroey'-geneFa),ini>ia 
opening  to  the  Jury,  lohserved,  ^'  from  the  Seech 
you  will  bear  laid  down,  from  the  -moat  re^pectak4e 
authority,  the  law  which  you  ^re  taafi|ply'to  tbfXBe 
fecta.    Tbe  rig^bt  qf  every  man  to  TOfMreaent  jw^at 

t  Belbrelxi.  Keoyon,  1793.  5ee.R«dgway't  C(Alectian»ape« 
2  vol.  071. 
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he  may  coneeive  to  be  aa  abusfe  or  ^ievant!^  in  the 
gbrernmeiit  of  the  country,  if  hia  iDteotion  in  so 
doiog  be  honest,  and  the  statement  made  upon  fair 
and  open  grounds,  can  never  for  a  moment  be  ques- 
tioned.    I  shall  never  think  it  my  duty  to  prose- 
cute any  person  for  writing,  printing,  and  publish- 
ing, fair  and  candid  opinions  on  the  system  of  the 
government  and  constitution  of  this  country,  oor 
for  pointing  out  what  he  may  honestly  conceive  to 
be  grievances,  nor  for  proposing  legal  means  of  re- 
dress."   When  measures  are  fairly  canvassed,  and 
their  defects,  real  or  imaginary,  pointed  out  with 
coolness  and  temper,  it  does  not  seem  to  have  been 
contended,  in  modern  times,  that  the  line  of  duty 
has  been  transgressed,  though  the  discussion  may 
tend  to  prove  the  authors  of  those  measures  to  be 
ill  qualified  for  their  situations.     Pftrty  beat  and 
;eal  will  overleap  *  those  bounds,  or  any,  indeed, 
which  decency  might  prescribe;  and  the  thirst  after 
honours  and  wealth,  and,  frequently,  motives  still 
more  reprehensible,  produce  personal  attacks  upon 
character, — misrepresentation  or  exaggerated  state- 
ments  of  matters  of  fact, — or  downright  lies  fabri- 
cated to  answer  particular  ends,  and  illustrated* 
with  inflammatory  comments. 

To  prevent  all  excesses  of  this  nature,  without 
destroying  at  the  same  time  the  liberty  of  the 
press,  would  be  as  impracticable  as  to  root  out  from 
human  nature  the  passions  which  gave  them  birth; 
but  though  it  may  not  be  politic  to  interfere  in 
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e^ery  in,»taii0e  where  the  bounds  of  raliopal  dis* 
cussion  may  have  been  overstepped,  it  seems  clear 
that  any  such  excess  is  illegal. 

The  test  of  iotrinsic  illegality  must,  in  this  as  ia 
Other  ^ases,  be  decided  by  the  answer  to  the  ques^* 
tipD,  ^'  Has  the  communication  a  plain  tendency  to 
{irpduce  public  mischief,  by  perverting  ^he  mind  of- 
the  subject,  and  creating  a  general  dissatisfaetioQ 
towards  government?'^    This  tendency  must  be  as* 
certained  by  a  number  of  circumstances  capable  qf 
infinite  variety ;  it  is  evidenced  .by  the  wilful  roisrev* 
presentation  or  exaggerated  account  of  fects  .which- 
4o  exist,  or  the  assertion  of  thoa^  which  4f>  ^et,- 
a^^ogled  with  iiiflammatodry  conpimettt^f  addre^^* 
to  the  passions  of  men  and  jaot  to  their  reason^  tei^d- 
iqg  to  seduce  the  minds  of  the  multitude,  tq  irri*- 
tfite  and  inflame  them. 

It  may  be  Isaid,  where  is  the  line  to  be  drawn.  }^ 
Oiscontent  may  be  produced  by  a  foil*  stateof^ent  Of 
facts,  inasmuch  as  J  t  is  very  possible  for  an  imbecile 
or  QorrMpt  man  to  be  employed  in  the  administra- 
tioQ  of  public  affairs.     To  this  it  may  be  repliecj, 
that  .Co  render  the  author  criminal,  bis  publication* 
mtist  have  proceeded  from  ^  malicious  mind,  bent 
not  upon  making  a  fair  commuiiication  for  the  p^ur^ 
pose  of  exposing  bad  measures,  hut  for  the  sake  of 
exciting  tumult  and  disaffection.     The  Judge,  who 
presides  at  the  trial,  is  bound  by  the  law  of  tfte-. 
land,  to  deliver  bis  opinion  to  the  Jury  upon^  the^ 
quality  and  tendency  of  the  publication;  and  the 
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defendant  cantlot  b^  convicted,  unless  tfast  Jury 
be  convinced  of  the  unfiiirness,  that  is^  of  the  ma» 
lice  of  the  representation. 

It  Vvould  etceed  the  proposed  limits  of  this  trea- 
tise,' to  cite  cases^  in  detail  under  this  division; 
every  case,  indeed,  falling  within  it,  is  too  lotiL 
tnately  in%lved  in  its  particular  circumstances  If 
)Bidmit  of  any  abstract  less  general  than  the  elements 
which  have  been  laid  down  as  essential  to  the  li^ 
bellous  quality,  the  plain  intrinsic  tendency*  of 
the  communication  to  produce  public  disorder,  and 
the  malicious  inteution  of  its  author. 

A  person  delivered f  a  ticket  up  to  the  mimster 
aftfer  a  sermon,,  wherein  he  desired  him  to  take  no* 
tide,  that  offences  passed  now  without  control  from 
the  civil  magistrate,  and  to  quicken  the  civil  pna- 
gistrate  to  do  his  duty,  &c.  This  was  held  to  be 
a  libel,  though  no  magistrates  in  particular  were 
mentioned,  and  though  it  was  not  averred  that  the 
Magistrates  sufiered  these  vices  knowingly.  And 
the  ground  of  the  conviction  has  been  stated  to  be, 
that  general  misrepresentations  of  the  government 
or  state  o(  the  nation,  or  mutinous  hints,  tend  to 
excite  discontent  and  sedition  in  the  people,  ami 


«  See  R.  ▼.  Beare,  IS  Mod.  2QI.  Ld.  Rny.  41 S.  Dif;.  L 
L.  19.  121.  R.  V.  Bedford*  8  Str.  789.  Rex  v.  Owen,  JL  K 
MSS.  Dig.  L.  L.  67.  R^  ^.  Lawrence,  TSMod.  dlJ.  K. 
▼.  Bliss,  cleric,  K.  B.  MSS.  5  G.  1.  Dig.  L.  L.  1«2. 

t  •Sid.'Sig,  Keb.  77S.    Bac.  Ab.tlt  Libel,  4S0.  16  Car.  e. 
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thaft  the  generality  of  the  reftectioti  niafle  it  the 
ttiofe  dangerous,  since  it  had  a  b^d  effect  on  the 
whole  frame  of  government*. 
'  Lawrence  was  convicted^  upon  ati  ibformallott 
charging  bim  with  having  sent  a  letter  to  Sir  Johii 
Wgot,  desiring  him  to  moderate  his. zeal,  for  that 
the  Kitig  (meaning  King  James  II.)  would  ioott 
hb  r^tored ;  and  that  for  further  satisfaction  herein, 
he  ^ould  soon  he&r  that  daany  lords  would  repait 
to  him  to  France,  what  to  do  he  might  guesv^.  Th6 
defendant  was  fined  forty  inarks. 

John  Tutchin  was  convicted  $  tipbn  an  ihforiha- 
WonfoT  publishing  the  several  libels  containing  the 
toflowing  'paragraphs : 

***  If  we  may  Judg^  by  our  national  miscarriages^, 
pertik^^s  no  nation  in  Europe  has  felt  the  influence 
t>f  FVench  gold  more  thah  England;  and  worthy  it 
Js  our  greatest' lamentation,  that  our  dear  country 
should  be  thus  weakened  by  men  of  mercenaty 
"principle's,  when  countries,  inferior  to  us  in  strength 
and  riches,  are  secured  from  attempts  of  this  na- 
ture only  by  the  fidelity  of  their  people.  M^'hat  ik 
the  reason  that  French  gold  has  not  affected  Hol- 
land as  well  as  England,  but^that  their  ministry  ik 
such  as  is  entirely  in  the  interest  of  their  country, 
and   altogether  incorruptible.      They  prefer  men 


•  Dig.  L,  L.  5. 

t  1«  Mod.  311.    Dig,  L.  L.  121. 

X  5  St.  Tr.  58«.   S  Ann.  17«4. 
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tkftt  are  kitowing  id  tbeir  posts,  and  are  actiye  is 
businesst  when  in  Englaad  we  fiod  out  offices  far 
men,  aod  not  men  for  ofBces,  By  tbis,  and  by  pre* 
ferriog  men  by  interest  and  favour,  have  tb^  ex- 
cise, the  customs^  aqd  other  branches  of  the  tevej 
nue,  intolerably  sunk,  and  by  this  means  has  tiie 
navy  of  England,  our  chief  support,  been  bitberl^ 
perfectly  bewitched.  And  can  Lewis  spei^l  bis 
money  better,  than  in  getting  meii  into  office  ij| 
England,  whoafe  either  false  or  ignorant  in  (he 
business,  or  who  are  his  friends/' 

Ld.  Holt  C.  J.  in  summing  up  to  the  Juiy^  ob* 
served^  ^'  To  say  that  corrupt  officers  are  appoiated 
to  administer  affairs  is  certainly  a  reflection  on  the 
government.  If  persons  should  not  be  called,  to 
account  for  possessing  the  people  with  aa  ill  opi- 
nion of  the  governmcut,  no  government  can  suUhsI; 
nothing  can  be  worse  to  any  government,  than  lo 
endeavour  to  procure  arvinipsities  as  to  the  onanage* 
raent  of  it;  this  has  always  been  looked  upon  .as  9 
crime,  and  no  government  can  be  safe  unless  it  be 
punished.  Now  you  are  to  consider,  whether  thesp 
wordi  I  have  read  to  you,  do  noti  tend  to  beget  aa 
ill  opinion  of  the  administration  of  the  govern- 
ment.'* 

John  Clarke*  was  found  guilty  upon  an  infor- 
mation, charging  him  with  having  printed  and  pub- 
lished a  malicious  libel,  intituled  "  Mist's  weekly 

♦  9  St.  Tr.  273.  Ftb.  25,  1729.    ' 
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Jottrflfif)/'  oofit<iiiiingfal«e,'^malicioas,  and  sedtdous 
reflecfioiis  oi>  hi«  late  aiid  present  majesty^  by;  draw* 
tr^  ^dfoim  pan^lels,  and  thereby  malicioiaaly  and 
falsdy  idsifitiatidg  ,<Hir  ^verament  tp  be  tyraaoi* 
cat,  and  the  mttii^try  dorrupt  and  abominable* 

'Richard  Franklin*  was  found  guilty  upQ»>aii  iii>- 
ftMnafioH)  chargYng  hitn  with  having  fXrintad  and 
poMiabed' a  tnalicions  lih«l,  intituled  '^No.fiSfi^ 
Tile  Country  Journal,  or  the  Craftsmafi/^  contain* 
ing  an- lex  tract  from  a  private  better  from  tbe  Hague, 
with  intent  fin^r  alim)  to  soandaliaa  and  vilify  ;^he 
administration  of  his  Majesty's  gov^ernment  of  this 
kiftgdont,  and  his  principal  officers  and  miniaters  of 
8tilte,ahid  to  represent  his  s^id  officers  and  minis- 
ters  of  state  as  persons  of  no  integrity  and  ability, 
and  asenemies  to  the  prublic  good  of  this  kingdom. 
•  William  Cobbettf  was  tried  upon  an  informa- 
tion for  publishing  a  libel  in  the  Weekly  Register, 
entitled  ^^  Juveraa/^    Ld.  flllenborough,  C.  J.  in 
summing-up  to  the  jury,  observed,  ^*  It  is  no  new 
doctrine,  tliat  if  a  publication  be  calculat^ed  to  alie<j 
nate  the  affections  of  the  people  by  bringing  the 
government  into  disesteem,  whether  the  expedient 
be  by  ridicule  or  obloquy,  tbe  person,  so  conduct- 
ing himself,  is  exposed  to  the  inflictions  of  the  law. 
It  Is  a  crime;  it  has  ever  been  considered  as  a  crime, 
whether  wrapt  in  one  form  or  another.     The  case 

« 

•  9  St  Tr.  855.  t  E-  T.  1804. 
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o£4?be  King  v^  Tutchioi  has  reii^Qved  all  amUigttiij 
firom  the.  quc^tioo;   and  although  Bf,  the  peiipd 
ttfthen  that  case  M(a8  decided  great  pi^iiical  coateBr 
liooa  existed j  the  onatter.  was.i^ot.agaia  faroughl  be* 
fore  the  Judgea.of  the  QowX.  Vkpw  aoy  s^plicatm 
foe  a  new  triaL^'x 

In  a  auhfsqqueDJfc  p^ct  Qf  the  same  cbaiige,  kis 
Lordship  added^  '^  It  has  beenk  o|;N3erved»  tiukt  U  is 
.  the  right  of  tJbte  fiaitish  su^)e.ct  (oes^hibit  the  foUj 
or  imbecility. of  the*  nwib^rs  of  the  goTenunefit, 
B^t,'geoiteiaett,  we  must  coa&iie  oaiselyea  withia 
liioits.     If  in  so^oitig  individual  feelings  are  via* 
lated,.  them  the  line  of  intcyidictiQn  begjiM,  and 
the  offeaiw  beaosieB  the  sal^jecA  q6  peaal  visita* 
tiaaVM...  ... 

In  all  these,  cases  it  may  be  laid  down  as  a  ge* 
u^al  rulo;  that  though  <he  disi^ussion  of  pcditi- 
cai  Dfteasuresiis.  innocent  in  the^  abstract,  tbeic  dis- 
cussion, muafe  not  be  madA  a  t\o»k  foi  an  attack 
upon  private  character,  wMbisiof  i«se]|f^*aubstaQ* 
tlve  injury,  independent  of  its.politicaLcpnaexiao. 


* . 


♦  Note.  For  other  illustrations  of  thirf  subject,  set*  the  C9sa 
of  Ld.  Baltnerinor,  10  €tr.  9t.  Tu  9etreiy'nih6pi»  «  Jac.  t.9t 
Tr.  Brewster^  15  Gar*  Si  St.  Tk^.  Bcook«a»  lS(Qte>*.a.  Sfe  Tf. 
Heivr;  C:;^iT»:9l  Car*  9.St.  Tr.  Fiug^^,  I  Apo*  Salk.40|. 
Johnson,  2  Ja«  2>  Show.  Rep.  488.  Lei^hton,  6  Car.  1.  St 
Tr.  Owen,  25  Geo.  2.  Dig.  L.  L,  68.  Pain,'Salk.  981.  5 
Mod.  163.  Prynne,  Sid.  219.  Keb.  773,  \6  Car.  2.  St.  Tr. 
Sacheverell,  Dr.  St.  Tr.  and  the  ' morel  modem  caaca  of  Fin- 
nertji  Lovei,  Drakard,  Cobb«H»  and  Gale  Jouea.     « 
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It  maff  be  asked,  how  can  members  of  the  goverrt- 
ment  i>eftiamed' without  an  injury  to  their  ffeelings, 
bad  measures  can 'be  derived  but  from  on6  or  both 
of  two  sources,  killn«a«y  -and-ftilly.  The  plain  and 
obvious- ana we¥  seems  to  be,  that  as  hr  as  th"^  pre- 
judice to  private  character  or  feelings  resuHs  siitaipiy 
from  the  exposure  of  ao  absurd  atid  inefficient  mea- 
sure, the  author  most  be  content  to  bear  with  it ;  he 
has  made  himself  in  some  sort  pubUci  Juris]  by  un- 
dertafctng  to  act  in  a  public  capacity ;  and,  there- 
fofe,  has  no  right  to  conypkin  on  account  6f  any 
personal  ineoiiTenience,  which  may  accrue  from  a 
fair  comment  upon  his  executicfn  of  that  duty.  He 
seems  to  stand  in  a  situation  similar  to  that  of  the 
author  of  a  book,  who,  as  far  as  he  identifies  hrmf- 
sejf  wiUivbis  work,  is  the  ftiir  object  of  criticrsm, 
however  disagreeable  it  may  prove'  to  bis  private 
fedings. 

The  line  of  distinction  seems  plain  between  a 
fair  disciisision  of  the  merits  of  any  measure  adopted 
by  government,  and  an  attack  upon  the  private 
characters  of  those  wh6  proposed  it;  if  the  measure 
be.  bad,  policy  requires  that  the  error  should  be 
^laade  pttblic,  but  the  same  policy  can  never  justify 
either  general  or  particular  iitipDtations  on  the  in- 
tegrity of  individuals ;  if  there  be  ground  for  such  a 
chaise  the  guilty  party  is  amenable  to  itlie  laws,  and 
it  is  the  duty  of  the  accuser  to  apply  to  the  proper 
tribunal,  and  not  toallow  the  crimination  to  rest  on 
his  own  bare  assertion;  *if  the* fact  be  doubtful,  the 
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Decessify  forjuciicial  examinfitk^,'  in  oppositibQ*6> 
bare  asset'tian^.is  still  stroDger':  if  the  charge  1>e b 
mere  fiction,  the  cakminrator  atteihpts  to  impdse 
upon  and  iiijufelttBsMlMMMlP  bis  cotintiy,^1)y 
destroying  the  characters  of  those  who  arewatcfaiog 
over  its  interests, — an  act  of  guilt,  the  malVgnityof 
which  can  scarcely  be  exceeded. 

Next,  as  to  publications  affecting  the  adaiinis- 
ti^atio^  of  justrce. 

(Contempts  against  the  King's  JcidgM,  and  scan- 
dalous reflections  on  their  proceedings,  fall  within 

m 

the  same  consideration  with  the  former  class  of  of* 
ffetices,  since  nothing  tends  more  to  disturb  public 
order  thati  to  infuse  suspicions  concerning  the  ad- 
ministration of  justice. 

Offences  of  thi^  natlire  may  consist  either  in  the 
more  gross  violation  of  deceniy,  by  making  use  of 
contu^eJiods  and  insolent  langliage  in  the  i^ceof 
the  court;  or  ifi  the  publishing  of  reflections  on  the 
purity  of  its  proceedings,  tendiiig  to  obstruct  the 
course  of  justice. .  - 

Generally,  any  contemptuous  or  contumelious 
worijis,  when  spoken  to  the  Judges  of  ahy  courts,  iu 
the  execution  of  their  office,  are  indictable*.  As 
if'one  give  the  lief  to  a  Judge  of-a  Gotirt  Leeti  in 
the  face  of  the  couct ;  or,  being  admoni&hed  by  him 
to  pull  off  his  hat,  say},  *'  I  do  not  value  irbat  you 

•  I  Sid.  T44.  Sth  4eO.  4  Rol.  Ab.  ?«.  '  - 

t  Ow.  1 13.  Mo.  470;  Cro,  Blic.  581.  • 
X  Ray.  7Bi  1  Keb.  451.  465. 
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cfin  do;*'  or  tell  Him,  in  the  face  of  the  courts  th^t 
he  is  forsworn^,  or  call  bim  a  foolf,  or  say,  **  If  I 
cannot  have  justice  here,  I  will  have  It  elsewhere^/* 
When  reflecting,  w^rdg  are  spoken  of  the  J  udgeg 
of  the  superior  Courts^  at  WestQiinster,  the  speaker^ 
is  ifitfictabJe  both  at  Cooifnon  Law  and  under  the 
statutes  of  Scamlalum  Magnatutu,  whether  the 
words  relate  to  their  office  <»  not* 

But  it  seems  that  no  indictment  lies  fqr  conteipnp^ 
tubus  words  spoken  either  ofor  to  inferior  Magip- 
rrates,  unless  they  be  in  the  actual  execution  of 
fbeilr*  duty,  or  -at  least  unless  tbe  words  affect 
them  directly  in  their  office,  though  it  may  be  i;o6d- 
cause  for  bindi4fig;  the  offetider  to  his  good>4>eha-» 
viour§.  •        • 

Next,  wbe)re  tbe  publication  reflects  upon  the 
administration  of  justice,      ^    • 

Hurvylj  had  summoned  Watson,  who  was  a 
'Aiember  of  a  corporate  body,  into  a  Court  of  Re- 
quests, to  recover  tbe  sum  of  lis.  Hurry  was  af- 
terwards indicted  by  Watson  for  peijury,  alleged  to 
have  been  committed  in  the  Court  of  Req.uest6, 
and  was  ac(|uitted  on  the  merits.  Hurry  then 
brought  an  action  against  Watson,  for  a  ma- 
tieiQm  prosecution,  in  which  he  recovered  ^'3000 


♦^^Roi;Ab.78. 

t  CroEliz.TS. 

i  1  Sid.  144.  Keb.  508» . 

§  6  Mod.  I*i5.  Haw.  PL  C.  c  01.  8.  |3.     , 

II   The  King  v,  Watson  and  others,  ,2  T.^K,  189% 
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damages^  and  tbe  court  refused  tp  set  aside  the 
Tcrdict.  A  majority  of  the  corporation  afterwards 
entered  a  resolution  in  their  (jiooks,  asserting,  ^*  tbat 
Mr.  WaUen  had  been  (actuated  by  maUpeM'  ofjmMc 
juBtice^^^  and  voted  him  the  sum  of  ;i^3300. 

An  informsition  was  applied  ibr»  one  groitMi  for 
which  was,  that  the  terms  oi  the  ocdm'  constituted 
a  high  contempt  of  the  administraition  of  -  jisiuce* 
On  granting  the  information^  Asbhurst,  J.  observed, 
^^  The  assertion  that  be  was  aclusted  by  motives 
of  public  justice,  carries  with  it  an  imputadon  oa 
the  public  justice  of  the<XHintry  v  for  if  these  were 
bis  only  motives,  then  the  verdict  must  be  wjoog/' 

And  Buller,  Justice,  ^^  Nothing  can  beof  gveeter 
importance  to  the  welfare  of  the  public  than  to  put 
a  stop  to  the  animadversioua  and'  censures  which 
are  so  frequently  made  upon  courts  of  justice  in 
this  country  ;  they  can  be  of  no  service,  and  QDay 
be  of  the  most  mischievous  consequences.  Cases 
may  happen  in  which  the  Judge  and  Jury  iiMiy  be 
mistaken  :  when  they  are,  the  law  has  afforded  a 
remedy,  and  the  party  injuiied  is  entitled  to  puisne 
every  method  which  the  law  allows  to  correct  die 
mistake ;  but  when  a  person  has  recourse  to  a 
writing  like  the  present,  by  publicaliions  in  print,  or 
by  any  other  means,  to  calumniate  the  proceedings 
of  a  court  of  justice,  the  obvious  tendency  of  it  is 
to  weaken  the  administration  of  justice,  and  in  con- 

*  Sittings  after  Easter  Term,.  4atl»  Gso,j34, 
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«lM]uei]oe  to  sap  the  very  foundation  of  tbe-con^ti* 
tution'itseUl'' 

*  «<An  inforoMitibn  bad  been  filed*  by  the  Attorney- 
g«Mf  al  agaiosl;  WbAlt  and  others,  for  an  abusive  cotfi*- 
ment  on'tbe  conduct  of  a  Judge  and  Jury,  by  whom 
a  pMson  had  'iately  been  trkd  for  murder,  and  ac- 
quitted. Upon  tba  trial  of  the  defendants  for  the 
liM,  Mn  Jufiftice  Groso  informed  the  jury,  thati'q 
ctte*tkey  were  of'opinion  tbat  the  publication  b^d 
beeo'tnade,  oot  with  ai  view  to  elucidate  the  tttith, 
but  to  injnrefefae  characfeecs  of  individuals,  and  to 
briAg'into  hatred  end  cont^m^  the  adminiitration 
of '  jnatiiie  in  the  country,  tliey  ought  to  find  the 
dafeidafptfl^  goilty. 

•  '  The  s^me  policy  which  prohibits  seditious  com- 
raenta-on  the  King's  conduct  and  government,  ex- 
tends, on  the  same  grounds^  to  sfmiliir  reflections 
on  the  proceedings  of  the  two  Houses  of  Parlianyent. 
These  bodies,  «o  essential  a  part  of  the  constitu- 
tion, art  At  all  evettts  entitled  to  revereidce  and  re- 
spect on  aecount  of  the  gteat  and  important  public 
services  wbicb  they  are  bound  to  discharge.  They 
have  eflcercised^  firom  very  early  times,  those  means  of 
repnessing  ittiaiedtato insults  and  contempts  of  their 
anthiNrity < •  w-hich  are-  essential  at  least  to  their  dig- 
nity, if  not  to  theirvery  existence;  devertheiess^,  ^ 
they  ioiv^i  been  aparing  in  the  exercise  of  their 
extensive  and  apparently  undefined  powers,  and 

*  The  Jary  found  them  guilty,  and  they  were  seuienced  to 
three  y%an  imjmsoninirtit. 
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hav^  in, many,  ios|£^«Qea,  ;waiv^  ^laiirj  piMUi^^ 
and  delivered  over  offenders  to  be  d^k»witb  -b|f 
the  Qon^mqn.Lskw,*  It  se^em^  tQt  have  i^i^Q^tbe 
policy  ot  th^  co^rts  to  eac^p^rag^i  su^b  a  proamAr 
ifig ;  and  if  is  qa  less,  the  fduty  pf  juries  lo^ipty'  a 
ready  attenjt^ipn  when  proof  ot*  siAf^b  in^v^t^  iMttb* 
rnitted  to  them.  u 

^'It  will  be  sufficient,  to. glaoq^  aiigbtly  up^ii*t]M( 
consequence  likely  to  arUe  .frQU3]a  contraryictia* 
duct ;  the  compel ling,tboise  iQ9fpfMr,tan|  assecublwi^lA 
redres^  .^heir  own  a^rojats-r^  measKi'i^  oeoessariiy 
irksome  to  them,  since  they  ^r^  pbiiged  to.iuitle 
chfifacters  wbjch  thegenei;al  policy  of  tbe^ law  iias, 
except  in  these  and  other  cases. 9f»n^es9it{b*)L^' 
asunder^  and  \vhich,  if  vei^y  frequently  reported  to, 
might  eventually  introduce  disagreeable  discua* 
sions.  as  to  tbe»  extent  of  tb(^e  most  itpportaat 
a^d  essential  privil^ps*. . 

Iq  the  case*  of  the  King  v*  Rayner,  the.defeo*- 
dant  having,  been  conyjct^d  of. jointing  ^a  aeaqda- 
lous  lib^l  upon  ibe.|iouseaofL6|i?df  and  Gomoioas^ 
called  ''.Robir^'s  Reigp^  or  Seven's  tba.  Main^'^ 
the  court  set  a  fine  o(j0^6  upou  biai — comaiiitted 
him.for  two  years,  and  until  he  should  pay  the  fine 
— and  likewise  till  he  sbQuld  find  isecurity  toor  bis 
good  behaviour  for.  seven  years. 

William  Owenf  was  tried  upon  an  information 

♦  «  Baroard.  K,  B.  293,.  Dig.  L.  L.  125. 

t  Michs.  25  G.  2.  K,  B,  MSS.  Dig,  L.U  Q7.     .  ^  ^  . 
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eeclribitedi  against '  bim  ibr  pubiifsfaingf  a 'malicious 
Ivbel,  ^entitled  ''  The  Case  of  the  Honourable  Alex- 
ander  Marray,  Bsq.'ih  an  Appeallo  the^People  of 
Gii3eatBritai&/''&c;  trending  to  scandalize  and  vi- 
lify tbe  wbolebody  of  the  Commons  id  Parliament 
aoBcmbled  >;  to  represent  the  proceedings  in  Parlia* 
meot  as  cruel,  arbitrary,  and  oppressive  ;'  to  make  it 
bdievedttbat  tbeCcmifaionsin  Parliament  assembled 
bad  acted,  in  tbeirlegislative  capacity,  in  open  vio- 
lalien>of  the  Constitution;  and  also  to  represent 
the  8Md  House  of  Commons  as  a  Court  ot  Inqui- 
aitioa,.'&c.  &c.  &g. 

.'.Upon  the  pubLication  of  this  alleged  libel  by  the 
defendant,  the  Commons  addressed  the  King,  de*: 
siring  his  majesty  to  give  orders  to  prosecUte  the 
publisher,  which  was*  done. 

After  the  impeachment  of  Mr.  Hastings,  a  re- 
view of  the  articles  of  impeachment  was  published, 
by:  John  Stockdale.  '  Upon  the  suggestion  of  Mr. 
FoX|  one  of  the  managers  of  the  impeachment,  the 
House  unanimously  yoted  an  address  to  the  King, 
praying'  his  majesty  to  direct  his  Attorriey-gene- 
ralf  tofiTean  information  against  Mr.  Stockdale,  as 
the  publisher  of  a  libel  upon  the  Commons.  The 
Attorney-general,  on  opening  the  case  to  the  Jury, 
after  stating  the  address  of  the  Commons,  proceeded 


*  He  was  tried  before  Lord  C.  J.  Lee  and  acquitted. 
t  Sir  Archibald  Macdouald,  now  Lord  Chief  Baron  of  the 
Court  of  Exchequer. 
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to  observe,  *'  I  state  it  as  a  measure  which  tiiey 
have  taken,  thinking  it,  in  their  wisdoifi,  as  every 
one  must  think  it,  to  be  the  fittest  to  bring  b^ore 
a  jury  of  their  country  an  offender  against;  them- 
selves, avoiding  thereby,  what  sometimes  indeed 
is  unavoidable,  but  which  they  wish  to  avoid  when* 
ever  it  can  be  done  with  propriety,  the  acting  both 
as  judges  and  accusers,  which  they  must  necesBih 
rily  have  done,  had  they  resorted  to  their  own  pow* 
ers,  which  are  great  and  extensive,  for  the  purpose 
of  vindicating  themselves  against  insult  and  con* 
tempt,  but  which,  in  the  present  instance,  they  have 
wisely  forborne  to  exercise,  thinking*  it  better  to 
leave  the  offender  to  be  dealt  with  by  a  fair  and  im-* 
partial  Jury/' , 

*  Ridgway*ft  Speeches  of  the  Hon.  T.  Enkioe. 

iVb/tf.— ^Scandalous  reflections  upon  the  grandees  of  the  realm 
^U  within  the  diviaion  of  the  subject  which  has  beea  conaidered 
in  the  last  chapter ;  but  since  the  proceeding  by  yrnt  of  Scaod^ 
lum  Magnatum  is  of  a  civil  as  well  as  of  acrimitial  sature,  the 
extent  of  the  injury  has  been  treated  of  ia  a  prerioas  cbaptery 
(VI.)  to  which  the  reader  is  referred* 


I  I 


ACAIN8T  SOUMD  POLICY. 


CHAPTER  XXXIY. 
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PublicQitions  against  Convenience. 

Next,  every  publicatiou  is  intrinsically  illegal, 
which  tends  to  produce  any  public  inconvenience 
or  calamity.     Under  this  division,  those  rank  the 
first  in  respect  of  the  magnitude  of  their  results^ 
which  tend  to  interrupt  the  good  understanding 
which  prevails  between  this  country  and  others,  by 
malicious  reflections  upon  those  who  are  possessed 
of  high  rank  and  influence  in  foreign  states.    Since 
the  natural  tendency  of  these  is  to  involve  the  go- 
vernment in  a  foreign  war,  jtheir  authors  have,  ia 
several  instances,  been  punished  as  offenders  at 
Common  Law. — Thus,  in  the  case*  of  the  King  v. 
D'Eon,  an  information  was  filed  against  the  defen- 
dant by  the  Attorney-generalf,    for  publishing  a 
libel  upon  the  Count  De  Guerchy,  who  was  at  that 
time  residing  in  this  kingdom,  in  the  capacity  of 
Ambassador  from  the  court  of  France.     The  infor- 
mation charged  the  defendant  with  an  intention  to 
defame  the  character  and  abilities  of  tbe  Count  De 


*  Easter  T.  4  G.  3. 1764.  K.  B.  MS&  Digb  U  I»  BS# 
t  Sir  Fletcher  Nortoo. 


Guerchy — to  render  him  ridiculous  and  contemp-^ 
tible — to  arraign  his  conduct  and  behaviour,  in  his 
character  of  Ambassador^— and  to  cause  it  to  be 
believed  that  he  liad,  after  his  arrival  in  this  king- 
dom, been  guilty  of  unjust,  unwarrantable,  and 
oppressive  proceedings  towards  the  defendant  aDcf 
his  friends  ;  and  to  insinuate,  that  he  was  not  fit  or 
quali^^d   to  e^^ecqte  the  office  and  functions  of 
Ambassador.  .   The  defendant  was    convicted. — 
Lord  George  Gordop*  was  found  guilty  upon  an  in- 
formation, for  paving  published  some  severe  reflec* 
tions  upon  the  Queen  of  France,  in  which  she  was 
represented  as  the  leader.of  a  faction  ;  and  Mr.  Jus-- 
tree  Ashburst,  in  passing  sentence,  observed,  that 
unless  the  .authors  of  such  publications,  were  pu- 
nished, tbejr  libels  would  be  supposed  to  have  been 
made  with  the  connivance  of  the  state. — The  de- 
fendant,  John  Vintf,,  was  found  guilty  upon  an  in< 
formation,  charging  him  with  haying  published  the 
following  libels    ''  The  Emperor  of  Russia  is  rea- 
dering  himself  obnoj;ious  to  his  subjects,  by  various 
acts  of  tyranny ;  and  ridiculous  in  the  eyes  of  Eu- 
rope,  by  his  inconsistency  :  be  has  lately  passed  an 
edict,  to  prohibit  the  exportation  of  deals  and  other 
naval  stores.     In  consequence  of  this  ill-judged 

'  •*  Hil.  2S  G.  3.  The  defendant  was  sentenced  to  pay  a  fioe 
of  J?500>  to  be  imprisoned  in  Newgate  for  the  space  of  two  years, 
and  afterwards  to  give  security  for  his  good  behaviour  for  the 
spacQOf  AMirteea:y«ai«.  ^ 

t  40  G.  3. 
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lay^i  A  haidred  safil  of  vessels  are  likely  t6' return 
to  this  QO^ntx^i  witbobt  their  fteight,"  i^th  intent 
to  traduce  tii9  Emperor  of  llussia/dnd  to  interrupt 
and  dii^urb  the  friendship  subsisting  between  fhart 
QOiintry  and  Great  firila«n. 
.  Jean  FQltte?  was  found  guilty  upon  an  inforGt}^ 
tio»,  obarging  him  with  having  pnblisbed  a  muff- 
ciouB  libel,  with  intelit  to  vilify  Napoleon  Bona-* 
parte,  the  Chief  Consul  of  the  French  Republic, 
and  to  ex«ite  and  provoke  the  citizens  of  the  saici 
republic  to  deprive  the  said  Napoleon  Bonaparte  of 
bit  consular  dignity,  and  to  kill  and  destroy  him, 
aad  to  int^rjrupl  the  friendship  and  peace  subsisting 
between  our  Lord  the  King  and  his  subjects  and 
the  said  Napoleon  Bonaparte  and  the  French  re-- 
public. .  The  most  obnoxious  passages  of  the  lib^ 
were  these :  "  O  !  eternal  disgrace  of  France  ;-^ 
CsBsar,  on  the  bauk«  of  the  Rubicon,^ has  against 
him  in^  bid  quarrel,  the  Senate,  Pompey,  and  Cato ; 
aod  inlhe  pfainsof  Pbarsalia,  if  fortune  is  unequal, 
if  you  must  yield  to  the  destinies,  Rome  in  this  sad 
reverse  at  least  reo^ains  to  avenge  yod  a  poignard 
among  the  last  Romans/^  '^  As  for  me,  far  from 
emirying  his  (Bonaparte^i)  lot,,  let  hrm  name  (I  con- 
sent, to  it)  his  wofithy  successor;  carried  on  hife 
shield,  let  him  be  elected  Emperor.  ''Finally 
(and  Romulus  recals  the  thing  to  mind),  1  wish 
that  on  the  morrow  he  may  have  his  apotheosis. 
Amen  !" — Upon  the  trial,  Lord  EU««iborough,  C. 


Me  FUBucATioirr 

J.  referred  to  the  cases  of  Lord  George  Gordon  and 
Vint,  rind  s&ld^  I*  1  lay  it  down  as  Ifew,'  that  hn^r 
pubtk:af ion  <  whioh  tends  to  diagraoev  reirile,  and 
ijefenae  persons  of  oonntderable  situattoA^  of  por#?sr 
and  dignity  in  foreign  coiLmtvies:,  may  be  taken  to 
be,  and  treated  as  a  libel ;  arid  particularly  where 
it  has  a  tendency  to  in^terr upt  the  amity  and  peace 
betweea  the  two  countries/' 

By  the  statute  35  H.  8.  c.  14.*  it  is  made  felMy 
to  declare  any  false*  pro|>becy  upon  oocatioa  ^ 
arnos,  fields,  or  letters. 
.  By  St.  5  EIez.  c.  15.  *^  If  any  person  SKirisedi j  and 
discreetly  advance,  publish,  or  set  forth  by  writing", 
printing,  raying;  or  any  other  opai  speech  or  deed, 
to  any  )>erson  or  persons,  any  fond,  fantastical,  c^ 
false  prophecy,  upon  or  by  the  occasion  of  any 
arms,  fields,  beast,  badges,  or  stlch  other  like  thiAgs 
accustomed  in  arras,  cognizances,  or  signets,  or 
upon  or  by  reason  of  any  time,  year,  or  day,  name, 
bloodshed,  or  war,  to  the  intent  thereby  to  make 
any  rebellion,  insurrection,'  dissention,  loss  of  Hfe, 
or  other  disturbance,  within  the  realm,  &c.'  upon 
the  first  conviction,  he  shall  suffer  obe  year  impri- 
sonment, and  pay  a  fine  of  ^10,  and  for  a  second 
offence,  shall  suffer  imprisonment  during  life,  and 
forfeit  all  goods  and  chatties,  real  and  personal. 
But  it  is  provided,  that  no  one  shall  be  imprisoned 

• 

*  Seenlso  3  and  4Ed.  6.  and  7  Ed. 6. 
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fm^miy  ^enoe  against  tbe  aet,  unless  within  sik 
moiiUis.  after  the  offence  committed.^'* 

In  has  been  from  earlj  times  considered  as  an 
cfieoce  at  Common  Law,  to  attempt  by  means  of 
fiilse  rumours  to  raise  the  price  of  provisions,  or 
other  necessaries  of  life. 

In  43  AsSkf  it  was  presented  that  a  Lombard 
did  procure  to  promote  and  enhance  the  price 
of  merchandize,  and  the  Lombard  demanded  judg-^ 
meat  ofthe  presentment  for  two  causes — 1.  That  it' 
did  not  sound  in  forestalling ; — 8.  That  of  his  en- 
deavour, or  attempt  by  words,  no  evil  was  put  in 
ure,  that  is,  no  price  was  enhanced  ;  but  both  ob« 
jections  were  overruled.  "  Whereby,"  sajrs  Sir  E. 
Coke{,  "  it  appears  that  to  attempt  by  words  to 
enhance  the  price  of  merchandise,  was  punishable 
by  law,  and  did  sound  in  forestalment/' 

And  fipom§  the  same  report  it  appears,  that  to 
attempt  by  such  rumours  to  diminish  the  price  of 
any  staple  commodity,  to  the  prejudice  of  the  deal- 
OT8  in  general,  is  likewise  an  offence  at  Common 
Law  ;  for  it  is  there  said,  "  Knivet  reported  that 
certain  people  came  to  Coteswold,.  in  Hcreford- 

•  By  23  Eliz.  c.  2,  it  was  ma<]e  felony  to  cast  the  nativity  of 
the  Queen,  or  to  seek  to  know  and  set  fortK^ow  long  the  Queen 
•haU  live,  or  who  shall  reign  after  her  decease,  or  to  ittter  any 
false  prophecies  to  any  such  intent,  or  to  wish  or  desire  the  death 
or  deprivation  of  theQaeen. 

t  P-  33. 

X  3  Ins.  896. 

§  43  Ass.  p.  38. 
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shire,  and  said,  \n  deceit  of  the  people,  that  tliere 
were  such  wsrs  beyond  seas,  as  no  wool  txmM 
pass  or  be  carried  beyond  seas,  whereby  the  price 
of  wool  was  abated;  and  upon  presentinefnt  tbere* 
of  made,  they  appeared,  and  upon  their  confessieiit 
they  were  put  to  fine  and  ransom.'* 

And  11^  Mich. Term,  39  and  40  £Kz.  it  waSi, after 
conference  a|jd  mature  deliberation,  resolved  by  aU 
the  Justices,  that  every  practice  or  device,  by  act, 
conspiracy,  words,  or  news,  to  enhance  the  prioeof 
provisions,  or  other  merchandise,  was  punishable 
by  law. 

An  informationf  was  filed,  charging  the  defen- 
dant, that  he,  intending  to  enhance  the  price  of 
hops,  did,  at  Worcester,  in  the  hearing  of  divers  bop 
dealers  and  planters,  declare,  that  the  then  present 
stock  of  hops  was  nearly  exha^>sted,  and  wotUd  be 
exhausted  before  the  crop  of  hops  tben  growing 
could  be  brought  into  the  market,  and  that  4here 
would  soon  be  a  scarcity  of  hops,  with  iotent  and 
design,  by  such  rumours  and  reports,  to  induce 
dealers  in  hops  not  to  carry  any  to  market  for  sale. 
When  the  defendant  J  was  brought  up  to  receive 

•  3  Ins.  196.   Bro.  lad.  pi.  40. 

t  R.  V.  Waddington,  1  E.  143. 

X  Hq  was  convicted  before  Mr.  J.  Le  Blanc*  at  Woitjett^ 

and  when  brought  up  to  receive  sseuteuce,  the  qourt,.oat  of  mffjt 
indulgence,  allowed  his  counsel  to  gu  fully  into  the  case,  aaj; 
ing,  that  if  it  appeared  that  judgment  ought  to  be  arreUed*  or' 
a  new  trial  granted,  the  defendant  should  not  be  pcvdaded 
from  the  advantage. 
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jud^Ml^^,  btft  odUDse)  objected  tfaiit.  the  c0UBts 
charging  bfin  with  having  spread  rumours  to  en^ 
bance  the  price  of  Aops,  did  not  avei^  that  the  ns^ 
HH)urs  were  false,  and  that  it  should  at  least,  have 
been  stated,  that  the  price  of  the  commodity  had^ 
in  fact,  been  raised  by  the  rumoari^.  But. there 
were  other  counts  in  the  information,  charging  the 
defendant  with  having  engrossed  large,  quantities 
of  hops,  with  intent  to  prevent  the  same  from 
being  brought  to  market^  and  to  resell  the  same  at 
an  exorbitant  profit,  and  thereby  greatly  to  enhance 
the  price  of  bops ;  and  the  defendant  was  adjudged 
to  pay  a  fine  of  jCSOO^  and  to  be  imprisoned  icHr  one 
month. 

The  court  does  not,  in  the  above  caae,  appear  to 
have  given  an  express  opinion  upon  the  indictable 
quality  of  the  ofiTence  described  in  the  two  first 
counts,  which'  consisted  in  the  spreading  rumours 
generally,  with  intent  to  enhance  the  price ;  nor 
was  this  necessary,  since  the  information  contained 
independent  charges  which  were  deemed  sofficient, 
and  upon  which  the  judgment  appears  principally 
to  have  beeii  founded.  It  was  contended  by  the 
counsel  for  the  prosecution,  that  *^  the  spreading 
rumours,  whether  true  or  false,  if  done  with  a  mis- 
chievous intent,  to  produce  a  public  detfiment,  is 
indictable  upon  general  principles  of  law,  in  the 
same -mamier  as  publishing  a  libel,  however  true 
the  (aet$ . stated >  may  be;  and  that  in  JoUiffe's 

*  See  Haw.  P.  C.  c  SO.  ■.  1. 
K  N 


is  per^ctly  clear  that  the  adviser  is  liable  to  be? 
pupished  for  his  wilful  attempt  to  violate  the  law, 
through  the  agency  of  another.. 

And  secondly,  the  holding  out  any  indirect  but 
forcible  motive,  to  induce  the  commission  of  an 
illegalact,  is  in  itself  indictable. — Thus,  it  is  not 
only  ill^al  to  s^d.a  ch9;lleng;e  to,6ght|  but  even 
ai)  attempt  to  provokef  another  to  send  such  a 
<^l{pl|enge,  is  a  misd^pfxeanor^.. since. the ,eudeayoi|r 
k  an  ,act  don^  towsfds  the  apcpippli^bment  of 
such  crimpt. 

With  respect  to  communications  tending  to  ^ts 
of  persona}  yio^pce,  there  is  an  important  /dis- 
tinction between  word^  spoken^  and  written,  or 
printed  publication^;  the  former  are  not  ind'icUble, 
though  scurrilous,  and  reflecting  upon  the  cha- 
racter of  an  individual,  and  even  addressed  perso- 
nally  to  hin^,  unless  they§  ai^ount  to  a  direct  soli- 
tation  to  a. breach  of  the  peace,  ap  by  ^challenge  to 
6ght.  The  ^efendant||  said  to  the  mayor  of  Salis- 
bury, "  You,  Mr,  Mayor,  are  a  rogue  and  a  rascal;" 

'  "*  ft.  V.  PbAKpfl,  '6  E.  .464.  R^  y.  Soiil!hert<ni,  6  B.  126.  R 

■ 

t  By  22  G.  2.  c.  23.  "  If  aay  {H^noo,  Ofi  l|9fird  the  -fieet* 
shall  use  reproachful  or  provokjog  speechen  or  gestUTCSt  iair 
ing  to  make  aoy  quarrel  or  disturbance,  he  ahall,  upon  bdm 
convict^  thereof,  suffer  such'  punishtnetit  ag  a  toart  Blartial 
•hall  impo0e« 

I  6  E.  464.  •     ^ 

%  fi  Alod.  125.  Ld.  Ray.  1D30.'      *  •  »    '^ 

<  (j'^ftieQuc^vILangley^eMbd.  125^*      *  .' 
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and  it,  was  held,  afler  great  ddlberation,  thiett  the: 
words  were  not  indictable,  since  they  were;  not 
spoken  to  him  in  the  execution  of  bis  office;  that 
if  they  had  been  put  into  writing,  they  would  fiavft 
constituted  a  libels  which  Wjould  have  suppOi'ted 
either  aa  indictment  or  an  action ;  but  that  they 
were  Sut  loose  and  unmannerly  words,  like  those 
spoken  of  an  Alderman  of  Hull — ^^  Wheniie  put$ 
on  his  gown,  Satan  enters  into  it,'^  which  were  dttr 
judged  not  indictable ;  and  Holt,  C.  J.  s^id,  thit 
words  directly  tending  to  a  breach  of  the  peace', 
may  be  indictable ;  but  otherwise,  to  encourage  \n^ 
dictments  for  words,  would  make  thqm  as  urttier* 
tain  as  actions  fpr  words  are. 

But  it  seems  perfectly  settle^^  that  any  tnaU- 
cious  defamation  of  any  person,  expressed  in  print 
or  in  writings  or  by  means  of  pictures  or  signs,  and 
tending  to  provoke  him  to  anger  and  acts  of  vio- 
lence,  or  to  expose  him  to  public  hatredr  contempt, 
and  ridicule*,  amounts'  to  a  libel  in  the  indictable 
sense  of  the  word.  And  since  the  reason:  is,  that 
fpch  pul^caiipn^  or^a^e  ill  blood,  and  i«)tanifestly 
tend  to  a  disturbance  of  the  public  peace,  due' de- 
gree of  ditcfedtt  iar  ittfiaiateerial  to  the  essence  of  the 
lijb^l,  since  t^e  law  cannot  determine  the  decree  of 
Yorbfiarancp  which  a  party  reflected  upon  vi'iij  e^ert 


•  3  Black.  Com.  150.  Haw,  PI.  Cf  C»^3.,f.jK  fij^fy  i«6. 
5  Mod.  165.  Salk.  418.  Str.  4^2,791.  12  Mod.  "^ihlJ^niKV. 
4l6»  1  Sid.  970. 
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before  he  w  excited  and  provoked  to  acte  ofbutrage, 
dnd  therefore  pr(5hihits  equally  all  itti)^utati6nft  coii- 
teyed  by  such  means,  and  podse^Md^  suVih  a  leb- 
deocy. 

The  gK>un'ds  of  the  distinction  between  bf al  ictA 
Written  provocation,  are 'to  be  sbti^ht  aftet  in  practi- 
ce wisdom  and  experience,  tafher  than  in  principle, 
hia^tnuch  as  the  tendency  to  produce  illegal  violenice 
is  oftentimes  stronger  in  the  fdrmef  case  .than  in 
the  latter:  for  instance,  contumelious  and  insulting 
language  is  mor^  likely  to  it))9ame  the  patty  to 
whom  it  is  applied,  to  acts  of  outrage,  when  tfttefiid 
publidly  in  his  hearing,  than  if  even  the  saiDeexpi%&- 
sions  Were  to  be  conveyed  to  hitri  by  a  private  lettir, 
wben  the  insult  ^oiild  be  divested 'bf  its  hiain  ag- 
gravation,— its  publicity, — ^and  the  distance  of  tSie 
offended  party  frdm  the  aggressor  Would  allow  the 
irritation  which  did  ensue  ail  opportunity  to  ^nb^ 
side,  without  venting  itself  in  an  act  bf  violence. 

Since  the  indictable  and  actionable  qtiaAities  of 
a  libel,  upon  el  living  indrvidual,  seeni  to  hare  been 
considered  as  co-extensive*,  what  has  beieh  siM  ifi 
regard'  to  the  extent  of  the  retAedy  by  Acitioh,  liijiy 
be  applied  as  the  measure  of  crithintil  fiabiKty. 

An  indictmeDt^  also  HM  for  a  libel  reflect^ 

m 

*Skinn.  123.  2  Wils.  204.  Com.  Dig.  tit  Libel,  c.  3. 
Bac.  Ab.  tit.  islander,  202.  3  Bl.  Com.  125.  2  Camp.  IL  511. 

t  B  Co.  125.  Havi».  Ph  Cr.  c.  79.  s.  1.  The  King  v,  TojphtD, 
4  T.  ft.  l-^. 
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npott  .tbe  mi^mory'  of  iai  person  wh6  is-  dead^if « It .  be 
p«b>iiberi  with  a  maleyoletut  purpose  to  mj^reiuk 
iamily  and  posterity,  acid  to  expose  them  to.  catf- 
•teoipt  and  disgrace ;  for  the  chief*  -cause  of  puoiah^ 
ing  offences  of  this  nsfture,  is' their  tendetaoy  Ao  a 
l^reach  of  the  pieioe;  and  although  the  party  he 
dMd  at  the  time  of  pnbliahing  the  libel,  yet  (accoisii^ 
ing  to  Lord  Coke)  it  stirs  up  others  of  the  same  ^- 
f»)Iy,  t^lobd}  or  society, '  to  revenge,  and  to  break 
the  peace.  ,  .       '. 

In  die  case  of  the  King  y.  Chriefeky^,  an  infoiu 
fiaation  was  granted  against  the  defendant,  for  pab- 
-Jfdbiiig  the  folkmring  libel,  reflecting  upon  Sir  -C 
fOaunter  NicoU^  Lady  DartHMMith^sYatlier,  aDMt.oh 
tbe  goirerMDeats  ^^  On  Saturday  evening  died  of 
theschaU  poK,  Sir  C.  G.  Nkott,  £«i>ght  of  t)iie  moat 
hcmMivMe  order  of  the  bath,  and  repvesenta^velui 
Pariiameat  <rf  the  boron^  of  Peteirborougk;  Up 
cou)d  90t  be  called  a  friend  to  his  country,  for  he 
jcfaamged  his  principles  for «  red  ribband,  and  voted 
fov  that  pi^rnicious  prosect,  the  excise/^  But,  ap 
rtvais  obsenred  4by  Lord  Kenyon,  C.  J.  in  the  case 
of  the  King  v.  Tepham!];,  '^  To  say  tiiat  ^the  coti- 
-dnctiof « (dead  person  can  at  no  time  be  canyasiied  ; 
4aiiold  that,  even  after  ages  are  past,  the  cpnduot 
lOf  had  men  cannot  be  contraefted  with  that  of  the 

♦  Haw.  PI.  Cr.  c.  73.  s.  3.  5  Co.  125. 

t  4l*.R.ia©^lnthe«ote8,  •' *    '• '  " 

$  4T.R.139*  •    "  '^  *  ^ 
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'gbdd,  w6qld  be  to  exelitde  the  mort  ii9eM^ftit  of 
btetoryV'  The  malicious  inteotion  of  the  defifepfidaiilk 
Aeretore,' to  injure  the  family  and  posteriiyof  tbedei- 
ceased,  must  be  expressly  averred  aud  clearly  proved 

•And  it  is  not  necessary  ti>at  the  libel  slMMild^re- 
#BCt  upon  the  character  of  any  particular  laifivit* 
itttiit^,  provided  it  imoKediately  tend  to  produce 
tiimttlt  and  disorder. 

Ah  information*];  was  prayed  against  the  defend*- 
Ant  for  publishing  a  paper,  containing  an  account  of 
a  murder  committed  upon  a  Jewish  woman  and  her 
child,  by  certain  Jews  lately  arrived  from  Portugd) 
and  living  tiear  Broad-street,  because  the  child  was 
begotten  by  a  Christian  ;  atd  the  affidavit  set  forth) 
l^at  several  persons  mentioned  therein-,  who  w^re 
tecently  arrived  frodi  Portugal,  and  lived  in  Broad- 
street,  had  been  attacked  by  multitudes,  in  yarioos 
pdrts  of  the  city,  barbarously  treated,  and  threatened 
With  death,  in  case  they  Were  foudd  abroad  any  more; 
'and  it  wa^  objected,  that  no  information  could  be 
granted,  because  it  did  not  tippear,  id  particular,  wbb 
the  persons  reflected  upon  \^ere.  But  by  the  court, 
^^  Admitting  that  an  infoFmation  for  a  libet  maybe 
improper,  yet  thepublicatioq  of  this  ^p^isdes^v^ 
^edly  punishable  in  an  information  for.a  misdemea- 
iibur,  and  that  of  the  highiest  kind ;  such  sott  of 
advertisismentd  necessarily  tending  t6  raise  tumults 


r 
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with  »o  universal  spirit  of  barbarity^  iigivmit  awb^)^ 
lMidy.>of.  iQQi^  aa.if^ttil^y  of  crimen.  scajrcely^9i:aclKar 
4ahte,v«nd  wlioUyiocrediUie/'  .     v    .^ 

.  lit  xm^'  be.  abated  V  that  .when. « a  party  is.  pro- 
iHik^  by  a  libel  to  acta  Qf..vioknce».lbe  Jhreaoh.4|f 
the  .peace;  is  to  be  attributed  to  the. hasty  tempar 
of  the  person  provoked,  .and.  that. the.  vielaldo^  fOf 
^ood  order  ought  tfi  be  vi^teddponhim, .aDdnot 
upon  the  writer,  whose  language  supplies  no.^iH|ti-' 
fication  of  the  violence,  cooimitted.  The  answer 
seems  to  be,  that  though  the  party  violating  the 
peace  derives  no  justification  from  the  provocation 
offered,  this  circumstance  does  not  exculpate  the 
original  aggressor,  since  he  did  that  which  occii^ 
sioned  the  illegal  act,  and  which,  calculating  upon 
the  infirmities  of  human  temper,  was  likely  to  occa- 
sion it;  the  offence  was  then^tural,  though  the  ille- 
gal consequence  of  the  publication  ;  the  defendant 
caused  it  to  be  committed;  and  with  respect  to  the 
public,  it  is  immaterial  whether  he  directly  solicited 
another  to  break  the  law,  or  effected  the  same  end 
by  means  indirect,  but  equally  certain. 

The  principle  upon  which  a  party  is  made  re- 
sponsible for  an  offence  committed  at  his  instigfl^ 
tion,  but  by  the  agency  of  another,  pervades  the 
whole  system  of  our  criminal  code,  and  applies 
strongly  to  the  case  of  libel ;  since  no  reasonable 
di%|inctioa,<^ii  be.  made  between  actual<aoli(itatiion 


jtfid  any  other  means  of  probuistioD  known  to  be 
equally  powerful. 

An  actoai  hrtidi  of  the  .peaeei  ia  tberafbre  a  con- 
aequence  which,  upon  i^al  principles,  la  to  be  at- 
tributed, in  some  degiloe^  to  the  anthor  of  tbe  libel 
.which  excited  it,  and  his  attempt  to  pioduce  4ii8- 
order  is  punishable  ^n  grounds  )of  Ihe  plainest  po- 
licy, inasmuch'  as  it  ifr  wiser  to  prerent  tbe  evil  a^ 
prebended,  by  a  timely  vigour,  than  to  wait  for  w 
antoivty* 
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X  O  constitute  a  crime  against  human  laws,  a  vi- 
cious will  must  concur  with  an  unlawful*  act ;  and 

•  »  " 

^s  the  union  of  the  defendant's  wrongful  intention 
with  the  plaintiff  ^8  loss,  creates  the  title  of  the  lat- 
ter to  daipages,  so,  to  render  a  party  criminally  re- 
sponsible,  the  act  obnoxious  to  the  public  must 
;esuU  from  a  malicious  mindt* 

As  for,  therefore,  as  respects  the  intention 
$xf  ^e^p^ty,  the  offence  against  the  public  is 
identified,  with  the  injury  to  the  individual; 
wd  the  cases  differ  only  in  the  nature  of  the  mis- 
^ief,  whicbi  in  the  former,  results  to  the  plaintiff, 
in  the  latter,  to  the  community  ; — the  observatious, 
therefore,  which  have  been  already  made  upon  the 
nature  of  malice  in  its  legal  sense,  the  presumptions 
for  and  i^inst  it,  and  the  evidence  relating  to  it, 
afqply  equally  to  the  present  branch  of  the  subject. 


t  tlaw«  c  fS.B.U  sCo.  1S5.S  MH  iQ^'Sblic.  41S.  4  Bl. 
Comm.  125.  Sir.  422.  791*  19  Mod.  221.  B.  v.  Ld.  Abiii|^duo, 
1  Esp.  R.  22S. 
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.  Witli  respect,  then,  to  the  question  of  maltecr, 
Ai^  cases  falling  within  the  criminil  as  well  aes 
within  the  ciVil  division,  may  be  rfesolved  into  rtkf 
three  classes  already  specified. 

■  1.  Where  the  actual  intention  of  the  party  is 
immaterial,  and  the  presumption  of  law  is  conclu- 
sive in  fevouf  Of  the  dfefcnflaht ;  as  where  the  pub- 
lication is  made  in  the  regular  course  of  parliameu*' 
taVy  or  judicial  proceedings*. 

2.  Where  the  pfesumptlbn  \i  pt^mS  ftsiciiihf^ 
voUr  6f  th*  defehdant,  but  liable  to  be  r^iitted  by 
proof bfex press  malice.  '   ' 

:  3;  Where  the  presumption  is  against  the  6(iSsa* 
dan<,  and  the  law,  in  the  absence  of  any  jtastiffing 
excuse  shewn  by  the  defendant;  colttets  an  eviVm* 
teAtion  from  th^  evil  tendency  of  his  act.    '     '  • 

It  has  already  been  seen  to  which  of  th*se  diti* 
sions  the  defendant's  case,  under  itd  pArtfcular  cir- 
cumstances, most  piroperly  belongs  ;'  and  the  obsei^ 
Nations  already  made  are  equally  appllcdblid  to  tht 
eriminal  proceeding,  with  the  following  excftfpttoirt. 

'  i:  The  truth  of  a  publfcatioh  supplies  udde*. 
fence  td'an  inforn^ation  or  indictment.  The  reasota 
why  a' plaintiff  in  such  case  is  dfebaired  from'reco* 
vfeHiifg  a  compensation  in  daniages,  Has  afrtedy  beea 
c&nsidered.  He  is  excluded  from  the  courts  6r  his 
owti  demerits;  bot  to  the  erimili^  -|»f(>ee^A^, 
Ih0  person  libelled  is  not  a  pctrty  ;  np  defeety^e«e« 

-    *  Vid.  lapra^  c.  10,  II.  ^  r  z'^ 


ferei  in  kis.cliumt  cm  ivert  from.JllKB  oJKiMter 
(hat  piiiii3bffieDt;,wfaicb  the  security,  of  society  4qh 

Though  it  has  long  been  settled,  that  the  trMb 
of  a  libel  is  no  defence  under  an  indictment,  it  xs\^. 
not  be  imprepea  to  offer  a  few  remarics  upon  a  doc-r 
trin«i  against  whi^h  otqeotioms  have  be^  frequently; 
wged*  .    » 

The  two  easeiltials  to  constitute  an  indictable 
mwlennsaiiorvare,  the  michief  resulting^  or  likely 
t0  jTfStflt,  <to  abciety^  from  a  partioolar  act  ?  and  the^ 
malicious  intention  of  the  acibor,  toeflfeot  sueh  ^lis^ 
chief;  and  hence  it  is,  that  every  wilful  atlenapt 
^iostigstion^  director  indicect,  to  viohMe  the  kw; 
i%^^^NiMd^red  as 'criminal. 

The  policy  of  therule  seems  indisputable.  No 
iM»j^ty  osn*  tolerate  a  wiJful  attempt  to  break  its 
Iaw^  ;  :and*tbe  question  is,  whether  a  person  who 
)Hibli3hes'  concerning  another  that '  which  is .  true^ 
^pt  ;wbicb  i8<Jikely  to  provoke  htm  to  commit  an 
iUegal  act^ ,  may  not  fell  within  the  rule.  In  tb4 
fliat  plac^^  the  illegal  act  resulting  from  such  a  pub^  f 
licalion,  that  is,  the  ko^each  of  the  peace,  must  b^ 
cf)n#idered  in  rebtion   to  society,  as   the  conse* 

.qi)f9e^<lf  the  pubtisher's  act ;  for  though  the  de^ 

• 

fanaiation  will  by  no  mean»  justify  the  person  de^ 

fiMW^.ia  tlM3  committing  any  act  of  violence,  p«f^ 

» 

*'•  4'BI/Com,  151.  5Rep.  125.  11  Mod.  99-  Bac.  Ab.  tit 
Db.  455^  Hob.  ^^.  3  Sulk.  296.  Holt.  R.  422.  Haw.  P.  C. 
iJ.78.:*»«.^-  •  -.Hi    .....    .         •    •  \\^   * 
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tMafthdy  vfaere  bci  Itabeen  guilty:  of  that  which 
uriinpttted^  y£t  the  falams  is  at  least  pariiaily'  attri- 
butable to  him  who  wantonly  and  malicioudy  <IM 
^nt  wfaiieb  was  likely  to  oocasion  the  illegal  con- 
aaquence* 

The  righfc  o£ev«ry  peiraon  to  pobHtli  tnitb  m  ibe 
abitraet  isdkear ;  but  this  natoral  fniiFilage,  like  alt 
others,  is  liable  to  be  abridged,  when  the  exeittae 
9S  it  bea0im0  pernicio«s.  The  low  affords  many 
inatlMic^)  in  which  aote  in  tbeEDselnes  loaoctet, 
ar^  from  soaufi  poUati&ral  eFil  aocruing  to  the-  pub* 
Uq,  mnaidored  as  crimifial .  Th  us,  the  carryvog  on 
a  perticular  toada  .may  be  in  itself  not  euly  iano- 
emttj  but  niKceswry ;  yet  it  becomes  illegal  wiien 
attended  with  circumstauees  afiectsng  the  heaifii 
wd  coiftfort0:Of  thoae  wfaoieside'in  the  neighbour- 
hood* So  Hi  *Im  ceae  of  Jjbel,  the  tigbt  to  pitUtall 
ihetr'Uthin  general  is  plainly  dktingui^bable  9mi 
tim  right  to  pobliab  when  the  pubiicatioo  k  iikeff 
tp  fcpe  Attended  wit^  mischief;  in  euch  ease  difc 
yilibUAher  cannot  but  be  uonsideved  as  the  author ef 
those  consequences  which,  koowing  the  infiroii- 
ties  of  human  nature,  be  /caused  to  exist. 
.  Supposing,  then,  that  miachief  may  result  from 
publishing  the  truth,  can  suob  puUjcafion  be«itbi- 
halted  ite  a  maHcicLDs  disposition  to  effect  such  mis« 
Awf}  Afx  illegal  act  i«,  in  eontemplgtioQ  of  4iw, 
malicious^  when  it  is  effected  with  a  knowledge  of 
Xhe  consjequences  which  are  likelj^  to  enpue ;"  sinc^ 
every  person  must  be  presumed  to  have  k^d  t^tf 


AGAINST  ffOCISTT* 

eed  ifl.^w  to  : which  the  aeans  hei  insed  weM 
adapted.  Though  the. immediate  object,  therefore^ 
of  the  defeodant,  may  be  to  wound  the  feelings  of 
an  individuaty  yet^  if  the  obvioiis  tendency  of  hia 
publication  be  to  exaaperate  the  party  reflected  on 
to  acta  of  outiage,  he  most,  in  tke  abseooa  of  all 
RieaDi  of  justification,  be  pnesumed  to  have  con^ 
templated  a  violation  of  the  public  tranquillity.  . 
Upon,  these  prioeiples,;  as  far  as  regards  intent 
tton,  itjs  iniiMiterial  whether  the  change  imputed 
be  true  or  false ;  the  mischief -is  as  great  id  the  laA^ 
ter  case  as  in  the  fiormer^-  since  guilt  is  at  least  as 
prone  to  revenge  asiinnocence;  and  it » cileary  that 
truth  as  well  as  falaeiioed  may  be  coaverted  into 
tfce  inatrameat  of  malice*.  These  observatiofis  apf» 
ply 'to  cases  where  the  act  can  be  attribated>  to  na 
aiotive»  but  a  design  to  produce  misery  to  the  in^ 
4iiv9dual,  sittended  with  that  crinmial  inattention  tia 
the  interests  of  society  which  constttutes  malice  iu 
its  legal  sense.  Where  the  defendant  c«i  shew 
-that  be  bad  in  view  either  the  interests  of  society  i^ 
■gen^^i  or  the  benefit  of  the  individual,  however 
-mistaken  his  zeal  may  be,  tbat  vicious  intention  itf 
WMYtiipg,  the  addition  of  which  would  constitute 
^  -him  a  criminal.'  As  far  as  the  convenience  and 
-amsencies  «of  society  require,  every  person  is  jua» 
tUBed  in  publishing  the  truth  ;  the  prohibition  d«te 

3Lxvi  ot.a  i>if .     ■  iyq  ^«3'» 
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r.- 

0ot  extead  beyond  oommonications,  ongioatifig  m 
malice  and  terminatifig  in  mischief. 
.  In  theory,  perhaps^  there  may  be  some  room  for 
t  distinction  between  cases  where  the  offence  im* 
puted  by  the  Ubel  is  of  an  indictable  nature^  aud 
those  where  a  mere  immoral  act  is  charged;  in 
Ihe  former,  if  the  fact  be  written  withMhe  koow- 
ledge  of  the  party,  he  is  bound  to  declare  it  to  the 
proper  tribunal,  for  the  purposes,  of  justice,  and 
tirould,  in  many  instances,  be  liable  to  an  indict* 
ment  for  the  concealment;  but  where  the  act 
is  of  a  mere  immoral  nature,  ;a8  of  ingratitude 
Dr  hypocrisy,  no  avenue  for  the  disclosure  is 
appointed  by  the  law ;  in  such  case,  therefore, 
it  seems  more  reasonable,  that  the  actual  mis* 
conduct  should  be  made  known  at  the  discre^ 
tton  of  the  individual  acquainted  with  it.  As 
'fer  as  oral  communication  goes,  the  privilege  is 
allowed  in  its  fullest  latitude ;  and  though  the 
grounds  of  th^  distinction  between  oral  aud  writ* 
ten  publications  are  not  always  obvious,  the  prac- 
tice of  centuries  may  have. proved  oral  commii- 
nication  to  be  sufficient  for  the  purpose  of  restraip- 
ing  the  unprincipled,  by  the  dread  of  ei^posure, 
without  extending  the  impunity  to  the  more  deli- 
berate and  malicious  act  of  makii^  <lhe  jsamOt^is- 
'ciasure  in  writing;.    ,    .  I  .    <•  t. ; 

But  though  the  truth  of  a  publication  (inasraucli 
as  it  may  cof>8ist  with  both  the  ^seutials  to  the 
-^offence)  cannot  constitute  a  distinguishing  boun- 
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dary  between  oriminality  and  absolute  iDnocence, 
yet  it  may  materially  affect  the  measure  of  panish- 
ment.  For  this  purpose,  the  defendant  is  entitled 
to  exhibit  the  truth  of  that  which  he  has  asserted, 
iiponf"aflWai^its  before  the  court,  and  may  veriiy 
Ibe  state [fient  by  hts  own  oath — an  advantage  o£ 
-which  he  c6ukl  not  have  avafled  himself  up6n  the 
Irial  Under  any  circumstances. 

These  resisons,  which  have  been  ur<;ed  as  the 
groundof  rejecting  evidence  of  the  truth  of  a  libel- 
touB  charge  as  a  complete  defence  to  an  indict* 
ftient  or  information,  apply  to  cases  where' the  pro*- 
Becutor  is  reatly  guiity  of  the^  criminal  or  immoral 
act  imputed  :*-in  other  instances,  the  same  principles 
appfy  with  a  still  superior  force,  strengthened  by 
bircutn^tances  peculiar  to  themselves. 

Thus»  where  the  libel  consists  in  the  hoMing  up 
ftl)  individual  to  ridicule,  by  exposing  some  person  | 
bar  deformity,  in  a  lafaipoon  or  print,  the  truth  of 
the  representation  would  certainly  aggrav^e  the  ti- 
dicule,  and  wduld  by  no  means  lessen  the  malice 
bftbe  adthor.t       •  ^ 

■  'Wrtii  rietpect  to  libels  against  religioh,  morality^ 
or  the' ^omfitntion^  the  pennitting  such  a  defence 

•  Dig  L.  L.  16.   9  Bac.  Ab^495.   4  Bac.  Ab.  516.  . 

it.  l^Htf  f^  f^^  pcemtm  delicti  sai  suatintterit,  aut  tQ*vilKnii 
oatiiraie  objiciatur,  claHdiu  aliquis,  luacus,  aut  gpbboaus  voce* 
tor  veritatem  conyicii  Don  ezcuaare  quo  minus  animo  injartandit 
id  factttin  presuinatur,  conH^rii  tam^n  probationem  hie  admit- 
tendaiQ. '  Vino,  in  In.  Jast.  lib.  4.  (.*'** 

O  O 


dm^4,i^<mmtKoi^    Suppose  ^  yenK)Q,t^.  puldiil)> 

jkeaki  a  promise. <»r  an.  qad^  i#  Ai  isiituqw^  act-* 
could  tbe<diBM:as8i4ftoof  such  qu«stipo^b^.^l^eiat€4 
in  !i^,. court,  or  brought  to  i^ue  before  a.  j«uyi  or 
wouki  proof  ttiiat  indecent  tr9ima«tio»«  ^bave.  acr 
tually  occurred,  supply  any  «XAUse  foii  tl»e  public 
exhiAnition  oi  tJaMti  iaa  piint  or  apamphlel^ 
.  Where>  l^^^evier,  an  indictwant  lA  QX|«eRdj 
frnm^  upon  th^  statutes  of  Sou^alum  Mi^natoiih 
it  may  be  doubted  whether  the  truth*  wpuld  not 
supply  a  defence^^ince  the  yords/«l8c  and  Se$t  btb 
uaed  as  ^^Sjcriptim  of  the  .bflbnoet. . 
'  And  Qfext,  it  has  heaDseeav  diat  it  is  argooA  da-* 
fence  to  an  actifm^  to  sfattvr  that  the  defisodant,  at 
the  tin^e  of  publication^  gaVe  anch  a  deaeripticoDi  of 
the  author  of  the  slander  and  the  wordsr  lie  uaad,  m 
-would  enable  the  plaintiff  to  brsi^  Us  actioff.  Aad 
by  the  eoactment^of  the  statut^SKCOnoenwg  Scao* 
dalun  Magpatum,,  it  appears,  thsft  no  (tuiushmeat 
was  intended  to  be  inflicted  in  case  tiM  defendaat 
gaire  up  the.  author  of  the  felsie  tali^^  ,aBd>  thiit  the 
iD9prisaninent»  even  after  c^^inviotiom  ww  to  ceMS 
upon  the  offender's  discovering  the  first  mover  of 
slanderf ; 

It  does  hot,  ttbweveV,  Upbear.  IhatsUcft  a  d^ftoce 


•  Set  12  Rep.  isa.  2  m^  l$i^> 

f  Vid.  8opra»  l66. 


t6  an  indictment  at  Common  Law  has  been  al- 
Ibtred;  nor  could  itj^^in  principle,  be  admitted*, 
s?nce  the  law  regards  not  the  truth  or  fiilsity  of  the 
tibel,  but  only  its  tendenejT'to  provoke  to  a  breael^ 
of  the  peace;  and  therefore  who  was  the  aathor 
seeins  immatetisit,  provided' the  matter  published 
possess  suph  a  tendency:  in  case,  howevei ,  the  t^^ 
porter  ciommunicating  the  slander  to  the  pVosecn- 
tor,  should  give  up  the  author,  the  fact  would  af- 
lord'sodae  reason  to  infer,  that  the  c6mmuhication. 
wais  made  with  a  good  intentioiit^  and  did  hot  pro- 
ceed  iW>in  ili^Iice. 

...        . 

*If  a  highwayman  thall  pt  the  gallows  arraign  the  jfistice  et 
the  Ito^  aii4nf  thnsQ.whtf  coiNktaoed  h\fd,  he  who  p«bH*heik  thlft 
4laIL  not  go  «apfiaiAcd«  4  IkM*  BU  Liw,  i64.  P..  L.  U  0^ 
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0/ the  prfeudant's  Aci. 

■ 

THTE  piaiQtiff,  t6  entitle  himself  to  damages  in  a 

civil  actiott,  must,  as  has  beeu  seen,  shew  a. pub- 

■  ■      '  *         ••'**' 

cation  made  by  the  defendant,  with  a  wroogful  in^ 

tentioQ ;  aha  whatever  has^  been  said  upon  that 

subject,  applies  equally  to  tbe  cHniinal  proceeding, 

with  this  addition,  that  the  sending  of  a  libel  to 

the  individual  reflec^ted  qd,  without  exposing, tbe 

e^Cktenta  to  a  third  p^^rspq,  is^^f^Mffici^t  pu\|LiQ|^ 

tiioqkito.snppprt  an  iiniiptfMept.iOfi  ^(Hxuwi  of  i<s 

tendency*  to  provoke  that  individual  to  commit 

a  breach  of  the  peace. 

Thus  far  is  clear,  that  any  publication  of  a  libd, 

with  a  knowledge^  of  its  contents,  is  an  act  whicb 

renders   the   party  criminally  liable.      Upon  this 

branch  of  the  sybject,  it  remains  to  be  inquired, 

whether  the  offence  may  not  be  completed  by  some 

act  short  of  a  publication.     It  may  be.coDvenieat, 

for  the  sake  of  clearaess,  first,  to  consider  .the 

different  ways  in  which  a  man.  may  be  instruraeo- 

teii  to  a  libel ;  and  next,  how  iar  that  inatruaien- 


•  1  Will.  S«UD.  139*  n.  2. 
Id  Co.  35.  iHob.  62.  l<iJ. 
t  5  Rep.  125. 


•  5  Mod.  l£S. 


».  « 


() 


ity,  ID  its  dlfl^ent  degreed,  Is  in  a  legal  VlifiW  trT- 
minah     A  pers^iv  may  become  instrumental, 

l8t.  By  furnishing  ideas.     '      . 
n  -fid.'. 'By  commntingthem  topfaper  6r  print. 

8d.  By  preserving  a  libel.* 

4tli.  By  expoiittg^orteplMitingit.  ' 

These  seem  to  comp^rebecidciHtbe  varieties  of 
ifihiebtbe  ease  is  capable,  since  a  piek^on  whd  Ipn^ 
ewes  aioy  ofthis#e  te^be'don^^iS  in  »to<r  oonsirlefed 
tttlfe  acMrt  and  Che  eo^yitf^  of  a4lb<ei  Mis  Whbiti 
-Htf^  second  description .i* » i » •  4b^'  fdurtik^'  cafi^,  ^ihe 
acts  deseribedi  aitMMifft  to  ad  aolMl^puMfeatiOiiVc^f 
whose  erimiMl  -mtttreat^ii^  is*  tyo  ^donlM:,  and 
iMivch  may,  fortb^  pf ensmtj^be  coiAsidere^  aiSiOiitlif 
ite«4«i€Blto« *j  add  ivitb>regard  fo*tbe  lst;<ii ipe^acMi 
«itber/iBtiffMts  tb^maltdii'toaQotbw,  for  the>pui^ 
f)08»)oi^  ooqunjtttngiift  W  vrrikitng,'or  wrivest^it  'hia»> 
self:  in  the  first  instance,  he,  may  be  consideved  sl^ 
JiiUfiDg  published  tfae.Ubehdio  tbe  Sfhttr^  if  be 
fWfite  il  hiiaseUv  ihejfatt»rMi4^o'.thevikl:  dBscrip- 
-Ikm  ra»d,  ibe^fore/allthtifpTadiGaneate^t^vAMJiae 
of  puUttaalioni  seem  (confined  to  ^ke .  commiUmgi^ 
MbeUam  tnofl^ •to: <wf lting^^Dd^ io.ihe  ieepif^mf 

It  will  aex.t'be'CoasidMsdi bow  ftur  fchwe  ads  eqs 

criminal.'  •  •  <     *  '  ^.  "rp|'J»  .  •:,';  w.  \  \  ;-  :•.  jm 

In  theifiltb lei»6r»Pe  <LibdtisFuiwb^l|e:4th 
.resolution,  after  describing  the  different  specitta^^f 
libels,  inraiediately  proceeds  to  point  out  the  dif- 
ferent modes  of  itpublidatiofi  ;  aati  then  observes. 


i^wp  iiioaself  out  of  d^^gar),  if  i<  t»^ 
^Q^j9,  piiiv^t^.  mail,  the  fiQ^;fitt}mrfitiy.tera 
itt  or  preseatly  deltver.Hto  ft  Mdgittmt^;^  ibt«|'|f  it 
coDoern  a  Magi^^f^^^  o4^r.  |NilbtJ9.  ^peiveib  ihe 
M^^l  «MgHpre«ei]l^y.tPi4<^v^  HjtQrft  Magiilnte.'' 

•m)  f<kity)Md  m^tjk^v  ^  tH*Mdm«i^  MflP4  J^fknm^ 

4(096 i*i9r6e4K«u^ed  t^  rdftMMe.totlie^iviliMr, 

.19^  hence  the  doetfioe  '».  nmd  to  htire  been  deriml ; 

imeoi^mi^  to  wbi^  il^. «eemi^.tli6  fiodev  of%  ii^iihii 

'^famotm  was.  ^lit  ipiiiwbiM».4M ^  tbe  iBMt  4eepivg 

of  St  lin  pMsewofiKthut  for  4h$4mpiop«r  puUMt- 

^lion  of«it.         -    ,.:    -.^  . 

!..i  Si  quis iaBMMsi  IJfaeU<i«i  sime  doMiitiir^  iftipob* 
*li«o  vel  iftiquoeuaque  iom.  igoarufi  .otfMdarit,  Mt 
:diMtffMit  tpriua^¥aai  (fit^r  iBYeaiat}  autimiiii  caa- 
Ataatttf .  iawnlttm ;  nam  .qiMcu«que  <obtulBiit.  ill* 
^lilupm  kcKtum  est  ipsum  wvoi'^x  lage  tfatima* 
duiO)'  nisi  prodiderit  au€t9veaEi';!''!|6e  'evwiAim 
|MQiias^bH}usiii6di'«nmiaiiNMr<6c«^  «»pf«fK- 

<Mayiim<  cuiquam  retalisse  quod  legterit*. 
*  M^Bjf  ahe^adifits  ^.the  fimperoMW  Valestinianf-aad 
Valans; 


*  Tjmvn}.  Cad.  LiK  9i  itit.^  S4^ 


?.     '•!      J 


IK  iTMB  eUtitDr.AL  #1l6(M%iQKG.         Sit 

*'  ^<fiiti«ii8fiitaMumm>elIii«ii^artibWf^e^ 

cwranipat  jMribsquam  alter  4nveiMt»  init  &dfii6Wi- 

^fittAMr'  iirretitaoi..     Si  veto  non  ^tatkn  easAtt 

'ClftirttilMi  i0»iTiiperit  vel  tgM  ccinsmnfteent,  Md 

'CMiAn  Tim  manifeataTerit,  sciat  ae  qvi6&  aiscMne^ 

IhBJiiMiMA  dtlteti  va^iiCftlt  setitentrae  aubjugaA^tti?^ 

A)(aift  in  tlie  €b4ex  J^k^miaiins  tie  amdais  nMHtb, 

^  Famoais  KbeIHa  ai  quia  acripa^m  q\i(»d  pertlo^t 

«i']aj«rtan' alteriuiit,  «k  qM  eat  ][>«Mltt9-aiec|uaaffo 

tatfkeoa  aapitalia,  dm  tantutti  4a  aittctcliete*  (fhiMfli 

'KMK,  aed  etmn  in  edm  qui  invefririt  'n^xonibtta&ft 

9ed  'mmlgMiH;  quia  iate  alitor  pMatltriifur  ecM'H* 

MIf,  qui  etini  apailMt  in  mlgua  flon  ptodlMiinl«w 


W  .  .  '.  •  *  . 


>r 


*H«nt«  it  may  be '  eoltected,  tiiai  tM  fiihdet  'bf  ^b 
libel  waa  niyi:  ptiUiahlMe  (br  the  mere  keeping  >>>f 
it  M  euatody,  but  tbr  its  »<ibaeqti^ftt  |)«Uieiti(m; 
and  tharefote  it  seems  that  the  passage  in*  lhe'f«- 
aolatlon  eited,  was  iaMHckd  Hither  aa'a  tccmtioti 
agaiaat  tlfe't^flTects  ofi  a  piiUioatiM,  wbieh  «r  (Mnriy 
fiiALad  by  keeping  live  lib^l  in  pciaeaaicM',  tkan  "(a 
deckvation  that  tbe  keeping  of  it  in  pdMesskVn^s 
in  itaatf  a  temporal  crime.  ''■'-'        v 

WMh  respect  to  fh^  Star-iehambel*  practice, 'tifat 
Cmnrt  does"  not  appeat-  to  have'^erputiiah^^^r 
fba  mere'  poasesaibn  of  a  Kb^l;  on  the  contrary;* ks 
will  afterwatd^  be  noticed,  'Aeir  jtfi^iadiiJti()V!  Waa^ 

.   ''  '  • 

•  Cad.  Kb.  9,  tit  S6. 

t  Ib.tit.3«.  "  .w    -  i 


if 


'  »tF;^9?^^iop  by,  s^n^i  qg  ^  libel  tp  jbe,  p v,ty  4s*WW4i 
jr-a  d^ui^t  wbiqh  pevei  cojjld.  bs^vis  .be^n,.ef^t^ 
ffliiyf d,  .Ua^  f^e  power  of  that  Couflj  to  piiipiab  for 
tbfi  q^^^e  pgss^sion  been  coQsidffed  as  cl^rj^y  fj^ 
^li^ed..  But  tbis  p0uenc^  if  it  «ver  e^^igj^.^ 
SIffjh  against  tbe  l^w  p^,,tlrt(^coiitt.try«  prpb^%did 
oot  survive  tbe  Court  wbicb  .erf q^ted,. it,  .  ;-  .  • 
^^,.4nj  ifjfpripfl^afi9n»  .w.a^.e?^ibiii$d  i^aMH^tJbtf.de* 
fj^j^pf^jfor  ,9au^ii|g  to  be  frac»ei^,  priates^aAdsno^ 
ji^t)^,<j,  a  sc^nd^QUs  libel.  Uppn  evidej^ce ,  i|(:apr 
jpe;^f|gdifM,(iy.o  printed  libels  bad  biee^ioi^^,^t.t^ 
.Jf><}giQW..^^)tbf  delendaut,  upon  if^ryrants  ^xm  tJ)e 
j[)rincipal  Secretary  of  State  to.searcb  tbere.  Tbeiipi- 
,nion  of  tbe  Court  was^  tbat  this  was  nacrxKie.witbm 
.^  n)fprl]^M^^,;tbp^gb  be^ve.n^  accouAt  t^^vrtbey 
,QV^  i\ij^K\  and  that  tb^  bavi^g  a.Iibel  id  BOf^v^i^ 
^.wjtbout  deljy^riqg  it  to  a  a^gistra/^»  wa^.pupisti^ 
.blejn,tl}e  Sta^-d^^inbser  oqly.  .  1^  t)i^  subfKHUfit 
.p^<^  tbe  King  y.  ^e^re,^Lord  (iqU,,,C.  i,  ia.^ 
4>9^|ed  tft  bjiyes^iji,  tba|t  tbe  collecting  And  tiran^g;!})- 
ing  df  libelsj,  for  tbe  purpose  of  publi^bif^gij^t^, 
is  Qriminal,  tbougb  no  publica^ipn  sboulc\e|fi^;tal;e 
,{^ce;  sinpe  men  ought  not  to  be  .4]<^w^,fep«baF^ 
j()icji  evil  instruments  in  f|i^ir  kfieping,.  ^J^in 
another  report  of  the  same  c^s^,  |tb.e  defendant  bar- 
^  ing  beeq  found  guilty  of  writing  and  collecting  cer- 

*  Vent  31.  E.  SI  C.  2.  16  Via.  Ab.  ^.  |)1.  &  ]>ig# L.  L»  19- 
t  Cartb.  409«  Holt  R.  422. 


IN  tHE  CRf  iHKlt  MtOCiitMKG.  S^ 

t^rn  lAfeh,  It  ^ad  sthl^  that  the  colfei)/inf  iiad'bedr 
b^ft^rotir.  oftbecide*;  and  it  is  dear  thaitjtidg^ 
iDMt  was  giveti  on  tb^  ground  that  the  defendttlit 
wrote  the  original  Kbe^  since  thoiigfa  Lord  Hott 
intiaiated'  that  the  bare  cofiying  of  a  libel  waft 
erimmal,  he  said  there!  was,  no  jiecessity  for  €fi6 
kmDiork  because  lihe  defendant  had  been  ^bund 
guiltgr  of  wrilSitg  the  orifginal  f.  .     * 

l?pon  the  diflbrent  reports  of  this  ease  Ld.  Ciihib* 
deti  raodarked :  *'  If  ail  this  be  *  law,  and  I  have  lib 
i^ht  at  prhseht  to  deny  it,  whenever  a  faroutitb-K- 
tadii  pubKabed/the  whole  kingdom. in  a  mtiotbr^ 
two  becomes  crimmal,  and  it  would  be  difficult  M^ 
flpd  one  innocent  jury  amongst  ao  mdny  nitl^ap 
TrfoffdndereJ/''  ^\ 

With  vespect  to  the  bare  fact  oPcommtttittg  lib^ 

loM  matter  to  priBt<  ol*  writing,  the  natuife  of 'th^ 

'tet  af^pears  ndnch  more  doubtful ;  since  ifaciughfit 

has  been  expretely  decided,  that  the  bare  act:  of 

'irriting,  withotit  publication,  is  criminal  at  .Cdm^ 

ibon  Law,  tbe  grounds  of  that,  determrnation  afford 

mom  ftw  doubt.  »     ,  ^'. 

'^.^   Under  the  jurisdiction  of  the  Court  of  Star«tcham- 

.ber,  aome:publicatit>ni  appbafs  to  have  b^.!hiMd 

'eM^iitial:to..tbe:coibpletion'of  the  offence;  (Kiobfa 

even  in  cases  where  libels  had  been  sent  to  the  hi*- 


V 


*  Salk.  417.  Ld.  Ray.  414.  .    ',     .  I    : 

t  «Salk;4l9.  ;        ''\,\ 

X  U  St.  Tr.  322.  '      '  .».    *  ^^   -  '  •  •  /J  .♦ 
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4ividdab  aibelMf  i*  waft  4<N^bted  whether  ^ 
^amtibad  jw«iictiQD,<^>HEi' quMttOD  wbidfi  iMMT 
jBoiiU  h«^9  faora^raiafdv  iaKl  die  more  net  of  wm«|; 
heen  iiifficieo^  to  complete  jthe-ofirace. 

TbiM^  iQ  die  ease^  jof  &r.  fidvarda  and  2k. 

Wbotmi^  the  lattaa  iMd-  hem  ^^^^^'^j^^^^^  J^ 

uratdfl  hiaiaeM; jcd k^iwaaiid, ilmt Jth/ttftfir^ttaM 

be  punished^  (alUioagfa  it  waa  aahdy  wrk  ta.-^ 

fkaatiff .  wMiottt  any  otfaar  pufalicMtida,)  at  the 

tStaar^obambar^  ifor  that  it  iwasaii>ofieDee  to  tiaeKttg, 

«ad  a'fpreat  mafevre  to  nrerenge.     And  tbe  anae 

i^uealion  ocourned  .totbe  caw  olBaimw  v.tLlaiMl- 

liati  libera  the  'latter  faad  beoi  .aeot  scaled  to  tiie 

^yarty-v  aa.aba  in  tke^CKW  cf  Sir  Baptist  Hkka^; 

aod  no  inatance  appear?,  id  which  the Star«»eliaakbar 

fMHiisbed  for  a  libel  ^withocit  aoa>e  publicatiba. 

.'  ila'the/eaae  of  Lewia  Picheritig^  in  the  Slsa- 

^hasabev,  tbe  defeodsnt  coafesaed  the  ipnUkftimg  m 

iWallaa  the  eamposiDg  af  the  lih^ ;  aod  in  .^e  M- 

•aolultoaa  vtioeb  are  .subjoioedi  tO:tha  case,  nofaiaM 

tfivea  tbatthe  oMMimdciag  af a  iibol  witboiit  a  polh 

licatioii  would  be  punishable  in  thatCourt.;-  OB/lhe 

rtieotSBiy,  the  fisasotia  £>r  ponishing  the  ofibnce  ef 

Itfhtllwig  are  eslpoandad,.  i|nd*are  taa  aiiafa  as  can  a|^ 

(fdy  to.tbaaa.cases  «aly  inMHtrhidiaf  liber haahsoi 

•  Id  Co.  35.  5  J.  1. 
^     t  1  Hob.  6S.   is  J.  1.  . 

X  Hob.  214. 
S  a  Co.  120»  9  J.  1. 


«dtin%  ^ufblikhed:  and  m  ikt  4th  miol^^^,  #. 
^«dr  the  explanatiCHi  given  erf  the  dvffsrent  Idndi  tf 
*Jibdai  the  variouB  modes  of  puUicMtotf  aiif  Imme- 
diately specified.  '•    '       '1 

'^Iftdamb's  case*  the  bUtwas  exhJbited  agaifist 
«te  drfetidatifte  ibr  «he  pkbScwH&m  of  two  Ift^^; 
wid  it  wai^  resoli^)  that  ^*  every  one  itfai^sbitlt  tte 
4e0M4cte4tlvtbe8aid^€a0e,  either  oughttob^a'coii- 
4riy«r  cC  the  libel,  or  a  jMrocurer  of  lb^  contH<»i^ 
«f  it,-*  a  maiidiou8<p«Wisber  of  it, 'knowing  tt*to 
ti^€  libel  ;*  theTCSoIutioii  thett  goeion^torex|ioi]tl<ly 
^M4iai  tffaMt amount  to  a  puMication;  atrd  siftefW4rSl^ 
Wp&ats,  that  every  one  who*  aba})  'be  dbttviet^, 
tkiglit  to  be  die  cotrtffver,'procUt«r,  or'fifiMi^U^^^ 
it,  fcnowiag  it  to  be  a'  libel.  IJjwo  the  face* itf  tMg 
Tesoi«tion»'k\  appears  docfbtftit;*  whether  4hef  ^^9- 
triv^r^and  procurer  were  a^nbideretf  as  severally 
']lttoi#liabte  'for  their  acts,  diough  no  pifbttCatiOo  . 
ibdilldtake  place;  or  whether  the  i^oliitibn 'itoite 
net  Aldose,  in  Ifae  ihst  place,  that  tfaei6ffande'^has 
been  completed' <by  a  pnUicattOD^  arid  th^n  prA* 
"dMfds  to  defthe  what  degree  of  agendy  shatt  render 
Hn^  party  eoticemedresponsfbte' fot  the  wh6t^^. 
-ftk^t  prefaced,  in^vour'of  tfaefbrnftrr  constfti^.  . 
lis*  ft  appears,  diat  the  actots  we  ^epa^til5r  tMl 
diigtinetkely  enumerated  as  liable  to  be  convict* 
ed.;  and  this  interpretation  was  adopted  by  l^ord 

Holt.     In  support  of  the  latter  construction,  it 


»i  * 


9  Rep.  59.  S  J,  u' 


'    ^^\  '^:S?P'^i9Jtf<iioti^fai4cj^?V'.refyr.inM>il«llJi: 

secuted  for  pulflUh^  two  libels ;.  tbjU  io  the  4^ 
8^<jyenit  jiaf,^;<Vf;l»wesolu.liioi>.it  Uwid,  ",lf  .^fcpfle- 
«^^l|it  vrr/te  ^  vflpy  .^  a,|ihf^,  «^ 4q , m>|.  jj^blffi^ 
\h  |o..^tH?»  it.  js.^.puliMpatipp,;?'.  whiob  #wl» 
fki^ve.reaspa  tp  infei:,  thfit  appjbUqs^ipia.inras.clQWfid 
io  all  c,ases  ne9ess»^  M*^''^  ^X^PnviflV<w  9pt|)4 
taM^  pf^g^;  sinqe  the  pa^f|jje,.if,uQdef»t<}o4 io:!^ 
^en$e,  thzt  zppf^ja^  ^yboqpiopaits.a  J^t^eitq^rij(>|f 
ia  Dot  pupisbable,  unleas  be^aftf  rw^[^<|;^pi^.^il4p 
senai^apd.  in^fjligibj^},  but  if,  op  the,  9(b«|f;'iufH|^ 
l(be  coQst,CDCtioD  ,be  this,  .tb^t  a  persop  .wbQ  w4tfW 
a  Ubej,  ^ut  doQs  pot  publish  i^  is  not  pmi.isbiil^  af 
t)^e. J;>^bii^\i^r,  I^j^t  ia  ^eyert^ejeisa  lia|;>le  as  the  oqot 

triv|iji:» ,%?.  ^a*  c;(^tepd^d  for  in  tbe  cas^  ii^ioSFI 
^  B^i:^,— ,^}iep  the  p^^ge  i^  a  piece  of  idl^.tantOr 
^^,j^4,^mp.unts  to  nQ.mprfi  than  tbis,Jtl)9t,afa|r 
^op,  wbo^oes  not  publisb  a  libel,  which  h«  Jm 
wr|]tt«n,  is  ;ppt  gffihypf  a  publicattfMJ..  iTfbe  mio- 
lu^ti^^  afterwards  prpceeds  t^  say,. "  but  (t  isi  4^^ 
evid^qei,  that  he  p.Hbljphed  i^,  when  be^knoiivns^djf 
?f!*'??4^..^'H  writfith  a  copy, of  it."  ,Up<mir^i^ 
ft  .my  ■  ^  o!>ser.ypd,,  f  hat  thp  ^^^tiRft^  ipjc^wWft 
tiye  evidence^  by  making  the  act  of  wrUtog^gf^pfpf 
publicatipn,  would  be  nugatory,  if  that  act  pf  itself 
constituted  a  distinct  and  substantive  offience. 
Samuel  Paine,  a  minister,  was  tried  upon  an  in- 


IN  tBfc  C&tttkKAL  ^«0Vtt:dIt9G. 


nt 


MiHatioh*,  setting  forth  Hiitt  fie  was  (he'cbidj|M>Mti 
ttttfafM,  ^and  puUmher  of  a  inaticiouii-nb^rrcrgalhftt 
tiieiate  Queen  Mary,  stiied  <«  Her^pltaph/'  7M 
Jttty  found)  by  way  of  Special 'Virdict,  thar  a'  c^rt 
tain^person,  to  them  unknbWn,  did  pronounce;  dtci 
tbte,  'aiKl  repeat  'the  words  contkiAed  in  the  KbeY 
frhich  the  defendant  did  #rite ;  atid  if  that  WiM 
tndke  him  guilty  of  the  c<Mipo^fig  and  making^of 
the  iib^,  thed  Ithey  fiild  him  gdilty,  and  ad  to'th<^ 
p^blicaflton,  they  find  him  not  guiky.  Afterk^ui 
aieii^  the  Court  obeerved,  **  the  iriaking  of  aliBeiift 
an  cfence,  though  never^ptiblished;  iind  if  otie  dic- 
tate anit  another  writ^,  both  are  guilty  of  making'iti 
1D' what  piirpose  shbuld  any  o^e  write  of  copy  after 
another,  blit  to  shew  his  approbiitiori  ef  the!  con^ 
tent»  -of  a  lib^l,  and  thk  .bettA  to  enable  him  to 
iHMp'itin'his  memory,  and  repeat  tfa^  cottt^ntsef 
it  toothers/'  The  matter  was,  however/ adjonmed; 
Midi,  it 'tloes  liot  appear  that  any  *  judgulent'  "im 
gii^s.'  •  .  ;•  ' 

'**'^be  defendant  Deeref  was  fotfAd  gifrlty  of  «^r«- 
img  ^nd  icolUcimg,  but  acquitted  of  the  vvakiAg 
jMb  oboiposing  of  several  It  bets  stated  in  thteini 
^fetrnpfit.  'Uppr^  motion  in  arrest  Of  judgment, 
'Molt  C.  J.^said,  **  Before  I  come  tO/the  Objefctions 


.• 


.» 


-*  *. 


*  5  Mod.  163.    1  Salk.  281.   Comb.  358.  Carth.  405^  1  Ld, 
'Ray. 729.  liolt.'«94. '  ■ 

tLd.Ray.  417.    Carth.  409.    12  Mod.  219.  3  Salk.  417r 


I «»  fiiB  .0«p«ioMri^i  iff*  - « 

agMit  the  ^^trdicM  aMbicoilsUkr  wh€dieriit  ta 
anticctmiaiato  i»i^^ a  libd»>atthrtgh  a  aiii  W  m» 
lbeicolli(tQMr  or;CMKm€r«h6rMKr^^  Tli»  lMl^«rt 
Jitd^e  ohsenredi^tbM  it;  is  the  potliiiyof  them  <mA 
into  Wfitmgi.  wbfob  is  the  eMenacs  oS^  tine  aSeoM; 
for  the  party  is  not  gml^^  twIcMbe  pvt^lAie  wanlv 
into  witting ;  9n4  that  in  all  oisea  itobare  a  mw 
dow  aft  Bd,  "wiudh^  aet  cause*  the  thteg*  to  be  ichM 
it  ie^  such  an  one  ia  to  be  consider^  the  doer  df  k^ 
tfatfl  in. all  lower  oieMeii proouieFa  arej^MOMipiib, 
•o  that  if  A.  hold  &r  whilst  C.  beats  biiaii^A.  m 
gililtjp  of  ibe  battery ;  that  LaniVs  ca|e  waa  to  ha 
eKpoudded  by  the  suae  caas  ia  Mooi^y  in.  wJndb^it 
wsa- reported  ti>  have  beeo  resolved^  that  the  wtiter 
of  alibeHs^ialaw^tbeepntriver;  biutbatfai 
caae-  tho  questioa  was  aot  <x>iioerimig  the  w 
or  makiogf  hut  about  the  publication  thereof^  aad 
it  waa  Ifdd,  that  the  writing lof  a  copy  of<a  Ubel^ai 
indeed  the  writing  of  the  original  libel  itself  is  na 
publication  thereof,  but  only  an  evidence  rrf  pTiWr 
oetioa ;  that  the  i^uMtipn  was  not  how  tut  the  wvitiog 
of  a  lijbel  was  criOHnaU  but  whether  the  wrisingrsf 
acopy  be  a  publication,  which  indeed  4t'.ia> maui 
Ihnt  the  oasie  of  John  De  MorlhaBptoii  iaapyosit^ 
who  was  charged  with  wvitio^  on]y»  wttboisl  atf 
mention  made  of  publication,  .and  who  cooiossel 
the  writing  only.  The  learoed  Judge  nlso  ex* 
pressed  his  opinion,  that  the  copying  of  a  libel 'Wss 
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•Xbelt  batMM-  i*  oMippekei>d»  oil  •  timkm  mcm^i 
my  40  OMfae  it  a.  libeU  the  mdm  .MMidt)9«B<flitttM| 
.«iA  Ike  iMK  mMuevwM  ^cmMequenom ; .  «ioce«ik 
iir  hy  tlM  idmm  pflrp«tu»led» .  and  oifty  coaie  .to.  the 
heodbicf  •oiber^mea,  tnA  be  rptiUiahed  after  the  death. 
#f  the  eepiev ;  and  theft  if  mesi  might  take  eopiea  df 
tkfm  with  i«i|iiuitty^  then  the  [mntii^  of  thea 
would  be  DO  effmee,  god  ihenfatevrell  to  Govern* 


. '  Tttrtoo  aed^keby,  Jasticea,  wene  of  tbeiSMM 
epinioD,  and  referred  to  sereraL^ciMt^,  to  prove 
liMiti 'wrkieg  a.  Ubel  without  puUMbiagit^  waa^pu^ 
in  the  Stor-ehaoiber. 
e  paid  lei  dnwn  by  Lord  Holt^  in  the  above 
ajtemaob^tiptiable^  since  it  aBei|niea  the 'of« 
iBnc0  to  have  beet)  cenipleted«  If  A4  boU  B»  whilat 
C beats  kirn,  A.  ia  gniity  of  the  beating,  tvot  the  o& 
fnilei  that  is,  the  batteryi  here  is  completed ;  to  sup* 
iHise  thea^that  the  case  in  question  analegoua  to  it 
leiteieBSUnie  that  the  offence  of  libelling  is  completa 
pitlMattt  ai  p^bbeation ;  the  question  was^  not  whe«* 
tl^a  ai^  aider. or  abettor  to  au  ofience  actually  com« 
WMsdwas  punishable  as  a  principal,  but  whether 
aay^o#i|naa  hadki  fact  been  ceMummated,  orthiv 
^l^fo'rselad  ia  OAeie  intent  and  pieparatioo'^'  sa  if 
A.  had  supplied  C.  with  a  stick  for  the  purpose  of 
beating  B.,but  no  battery  had  actually  taken  place, 
'Neither  do  the  cases  relied  upon  appear  applica- 

*  Hob.  62.  HIS.   13  Co.  35. 


))te:  ih'tbtHrH^f  Jt^d^/ Nwtlflirt^ 

ihe  i6fAgf'«  coiitiiMl^;  ^Ad  the  i^mfeMioii'rtiTOlliMlT. 
"^'Cl'^gniM  pr^tdiettM  Johmmew  cegnmok^ 4$tMH4k§^ 
rmnper  se  "^trijkam  Roberto  ^  FerrH^^  ifH:.  7^  'Mtfwy'tf 
**\rritte»  to**  pfierelyMfDportjed  the  address  of  tbe 
tetter,  nvhicti  neter  f^assed  from  %tie  defendant,  rtKere 
wto  no  occaltioti  to  oonfeais  the  writing  of  it  to  Ro^ 
bert  de  Ferrers,  and  the  very  same  terms  ^*  wriflsft 
00^  are  used  by  Sir  E.  6oke/ifl  His  12tb  Oeport^  to 
-itiijtly  sL  sending  as  vTell  as  Mrriting. 

'The  cases  cited  by  Tufton  and  Rolcebyf ,  Jtlsticss, 
are  iDappiicaUe ;  smce  ffi  those  instaoett  tliem 
was  a  publication  of  the  libel  to  the  party  defamed* 
Kneli}  was  tried  upon  an  informatio«i-cksiq|nig 
him  with  having  printed  and  publistied  a  libel,  en* 
titled  "  Mist's  weeltiy  Journal/^  It  was  proved 
that  the  defendant  was  a  primer's  servant,  Md  hk 
business  was  to  prepare  the  type  fdr  prifitiog^€d( 
Which  business^  was  called  <^ompo6ing  for  tbe  pnetot 
that  the  defendant  and  unotber  composed  toysthsT 
the  libel  in  question,  taking  the  alternate  odoofeas* 
For  the  defendant  it  was  objected,  I.  that  siooeiht 
defendant  took  a  distinct  patt,  that  whieh**be  co0» 
posed  could  not  bear  the  construction  pat  upotttbe 


•  3ln».  174.  • 

t  Hob.  6ii.  215.     12  Co.  35. 

X  Hil.  3  G.  9*    Burnard.  K.  B.  305.    D.  L.  L.  ^5f 
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wMe;  andtiUy,  tbat  aiaee  bfe^eonipoMdakily,  bi 
OmUI  not'be  Iteittd  guilty  4tf  the  priotng  whoM* 
witk  he  was  clMUi;ged>  It  was  amswesed^  lAial  i» 
tMa«lemMiKifai,«fi  accesaory  in  part,ia  a  priacijNiiMi 
tl»&  wbole^  asd,  thenfMe,  aatbe  defendaotaaaasted 
in  the  composing,  a  circumstaaae  asaentiaito  ti» 
panting,  he,  by  that  act,  made  himself  ccmcerned  in 
the  whole;  that  composing  was  taking  a  copy  in 
tjrpes,  which  would  make  the  defendant  a  pub- 
lisher, since  it  had  often  been  determined  tbat  the 
taking  of  a  copy  of  a  libel  was  an  act  of  publication. 
But  the  Chief  Justice  directed  the  Jury  to  acquit 
the  defendant  of  the  publication,  and  if  they  be- 
lieved the  evidence,  to  find  him  guilty  of  the 
printing,  which  they  did  accordingly*. 

Upon  the  whole,  whatever  doubt  may  exist  as  to 
tbe  criminal"  nature  of  the  act  where  it  is  confined  to 
the  mere  writing,  printing,  or  preserving  of  a  libel, 
it  aeema  perfectly  clear  that  every  person  who  mali* 
cioosly  lends  his  aid  to  the  construction  of  a  libel, 
subsequently  published,  or  who  contributes  to  the 
publication  of  one  already  made,  with  a  knowledge 
of*4Ss  contents,  is  indictable  as  a  principal  for  the 
whole  mischief  produced.. 

And  according  to  the  doctrine  laid  down   in 

*  The  defendant  was  afterwards  sentenced  to  stand  upon  the 
ptUor^t  twice,  and  to  be  kept  to  hard  labour  in  Bridewell  for 
the  space  of  six  months.  D.  L.  L*  134.  T.  Carter  was  con- 
victed and  franished  for  a  similar  offence.  9  St.  Tr.  ^ 
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Lamb's  case*,  where  a  libel  has  been  publishedi 
proof  that  the, defendant  committed  it  to  writings 
or,  by  parity  of  reasoning,  did  any  other  act  contri- 
buting to  its  existence,  is  great  evidence  that  be 
puUished  it,  unless  he  can  satisfactorily  explain 
the  motive  of  his  act. 
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CHAPTER  XXXVIII. 
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Proceedings  against  Offenders. 


XHE  proceedings  against  offenders  are  either  sum* 

mary,  as  by  their  iomiediate  apprehension  and  impri- 
sonme&t ;  by  attaqhment,  by  binding  over  to  the 
good  behaviour;  or,  in  the^more  usual  mode,  by  in- 
formation or  indictment  The  summary  process  is  in 
general  founded  upon  contemptuous  language  and 
reflections  applied  to  those  who  preside  in  courts  of 
justice  and  their  proceedings;  and  such  con teinpts 
are  either  direct,  where  a  judge  or  magistrate  is 
Openly  insulted  in^  the  execution  pf  bis  office,  or 
consequential,  where  the  offender,  by  speaking  or 
writing  contemptuously  of  the  cpurt,  or  its  judges 
jn  their  judicial  capacity,  reflects  upon  the  autho* 
rity  by  which  they  were  appointed,  and  creates  a 
prejudice  agaiost.  th^  administration  of  j  ustice.  And 
first,  where  the  insult  is  offered  in  the  face  of  the 
courtby  the'useof  cofatumelious  language,  demon- 
strating the  want  of  that  respect  and  regard  which 
is  essential  to  the  preservation  of  its  authority,  the 
offender^  it  is  said,  may  be  instantly  apprehended, 
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fined,  or  imprisoned,  at  the  discretion  of  tbe  judge, 
without  further  examination*. 

This  doctrine  appears  to  extend  to  ^11  cases  where 
contemptuous  words  are  spoken  in  the  presence' (tf 
a  magistrate  in  the  actual  discharge  of  his  duty. 
As  if  a  man  should  say  to  a  justice  of  the  peace  in 
the  executron  of  his  office,  ^^  You  are  a  rogue^  and 
a  Jiar,'^  or  tell  the  judge  of  a  Court  Leet  that  he  is 
a  fool  J,  or  is  forswom§,  or  say — "  If  I  cannot  bare 
justice  here,  I  will  haveH  it  elsewhere/'  And  though 
the  judge  may  elect  to  proceed  in-  this  summary 
mode^  yet,  if  he  does  n(rt,  the  offender  is  Ihibleto 
an- indictment,  since,  whenever  a  justice  may  com- 
mit fof  a  contempt,  the  party  maybe  indietedlot 
^  the  nfHsdemeanor^. 

Where  the  contempt  is  not  oflered  immediately 
in  the  face  of  the  court,  but  consists  in  insdient 
comments  upon  the  court  cNr  its  proceedings,*  or  in 
tbeindecent  ^ublicatiem  of  mattehrstiH  pending,  the 
effectof  which  may  be  tocreate  prejudice  and  par- 
tiality, and  thereby  to  hinder  the  fair  administration 
of  justice,  the  proceeding  is  by^attalthment,  "wliiclr 

^  Cni«  Blis.  78.  a  Roll  AK'79«    4  9k.Gmim.  M8>  SiMb 

t  Sir.  420<^  Ov.  113.  Mo.  47Qt  Cro.£L  j^fil*       ,     , 
J  Cro.  Eliz,  78. 
2  Roll  Ab.  78. 
II  1  Sid.  144.  1  Keb.  508. 
IT  Sir.  430.  ,  • 
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is  aproee^s.from  a  Court  of  Record,  awarde^by  ibe 
justicf>at  ther  discretion,  upon  a  suggeBtion^  oi; 
upon  their  own  knowledge*. 

It  may  be  considered  here,  from  what  courts,  for 
"^bat  words,  and  4]pon  what  suggestions,  an  attach- 
-  men!  issues*  . 
•  It  appeals,  generally,  that  an  attacho^ent  may  be 
granted  byvany  of  thesuperior  courts  of  Westminstec 
Hall  against  any  persons  guilty  of  contempts  against 
thetn.  '  When  a  party,  not  present  in ' court,  pubt 
liftbes  any  contemptuous  ^ex^presaions  against  tbf$ 
the  court  or  ita  ptoceodinga^  the  court  wilU  up€)iii 
an  affidavit  of  the  fact,  make  a.  jhAe  upon  -  hiia  t^ 
shew  casse  why  an  attachlnent,  sbouid  -not  be 
granted  against  him ;  and  in  some  cases,  where*  th« 
ofieneeii^.ofa  very.ilagDant  nature,  will  grant  an 
attadhment  in  tlie  •first  instance.  ... 

'  Upou'  a  rule  granted  f  against  the  defend^nlr 
WitKt,  to  shew,  cause-  why  an  attachment  should 
not  isaue  agajast  fa4m  for  publisbing  a  Ubel  on 
the  Gourt  of  King^s  Bench,  the  defendant  shewed 
by  ^fidavtt  tbnt  bi^  fai^lt.  was  not  wilful,  but 
merely  through,  ignorance,  that  he  had  the  libet 
frofo^rJOner^GKksrnfiftld,  a-  printer  in  Cambridge; 
that  it  was  in  Latin,  a  language  which  the  de-- 
fendant  did  ndt  ubder&tand,  and  that  be  did  ncMt 
know  who  waa  the  author,  otherwise  than  by  a 

*  8  Haw.  2X3.  vid.  Wils.  300.  t  8  Mod.  183; 
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letter  which  he  received  from' the  priiiM)r,«Bdwlnpk 
was  affixed  to  the  affidavit,  1)y  which  letter  it- ap- 
peared that  Dr.  Middlieton  Was*l!he  author.  •  On 
this  if  was  moved,  that  the  rule  vhrniUI  be  dis- 
charged; bat  the  rule  was  continued  od  tfae'de* 
fendant  until  he  made  out  bis  atl^ation  mgrnMH  the 
printer,  who  was  therefore  joiMd  in  tbe  rttle»  tliat 
both  of  them  might  be  before  the  cotirt.  -In  the 
next  term,  Dr.  Middl^on*  appeared, -and  ocMifetosed 
that  he  was  the  author  of  the  book;  the  rule  was 
then  discharged  against  the  publisher  and  ^inier, 
and  the  doctor  Was  bommitted  until  further  ooMi« 
deration.  After  a  few  dfiyS  'confidetaieiit  lie  was 
brought  into  codrt,  fined  <£50,  «id  boinid  ta  his 
good  behaviour  for  a  year. 

A  rulef  was  granted  to  ishew  cailse  why*  ao 
attachment  should  not  issue  against  Elhsabeth  Mayer 
and  Dowling,  for  publishing  a  libel  oir  the  pro- 
ceedings of  the  court  in  thetrrat  of  Lady  Lawtey. 
Elizabeth  Mayer  produced  ad  faffidavit^  vtatiogt 
that  her  husband  kept  a  pamphlet  shop,  that  ia  hii 
absence  Vkughan  came  to  the  shop  and  asked  for 
Lady  Lawley's  trial,  that  she  did  not  kobw  that  it 
was  in  the  shop,  but  seardiing  fohnd  rt,  and  raised 
to  sell  it  to  Vaughan,  but  permitted  him  to  read  it 
The  court  said  it  was  beyofad  all  question  that 
Uttachments  had  been  granted  in  such  cases,  and 

*  Fort.  R.  9#1. 

t  Mich.  8  O.  2.  1733.  S  Barnard.  43.  K.  B. 
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ahf  aUoded  to*Dr«  Middleton's  case. .  The 
eowt  ID  g€B«nil  agveed  to  discharge  the  rule^as  to 
W,  and  Mid  Ihey  coold  not  make  the  rule  absolute 
as  to  Dowliog,  because  there  was.  no  affidavit  of 
sefvijce*  •    .  •    • 

A  rule  having  been*  obtaitked  to  shew  cause  why 
m  inANrnsation  should  not  be  granted,  .the  defendant 
on  being  «srved  with  the  rule  shewed  his  disregard 
of  jfe  in  Mory  conteiiipt4]ou8  language.  Uppn  a  mo- 
iiop  fat  an  attachment)  grounded  upon  this  con- 
ianpt,  Northey,  Attorney-general,  inusted  that  he 
ought  to  be  flxsth^ard  to  shew  cause  against  it ;  but 
ibe  court  said,  ^*  He  shall  answer  it  in  custody ,^  for 
it  is.to>^no  fuirpoae  4>  serve  him  with  a  second  rule 
who  has  slighted  and  despised  the  fiiist;  it  would 
he  to  expose  the  court  to  further  contempt.''  * 
'  Aad  where<thQ  court  apprehend  that  the  attach- 
metit'wiU  be  forcibly  resisted,  they  will  order,  the 
ShefijQF  of  the  county)*  to  take  with  hioEi  a  force ^suf- 
fiaent  for  its  due  execution.  But-ic  seems  that  the 
coiift  will  not  grant  an  attachment  in^  the  first  in- 
staDoe,  .unless  the  words  be  sworn  to  bj  t^vo  wit* 
apsasesi  since  lOlherwise  it  would  be  in  the  power 
of  one  hardy  man  to  hinder  aoother  of  an  oppprtii- 
nity  of  defending  himself  betbrci  he  was  depriy^dof 
his  liberty;  and  when  contemptuous  firord^  are 
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t  1  Str.  1S5.  3  Ah  919*  Say.  Rep.  il4. 


'$gpkes\/of  tlte  ocHiM,  the  rule  fiir  attMboMBt 
gfaiMt^iin  ike  fiiipt  406taiice;  bM  jwfafire  ihej 
apoken  of  its  proceto^-aftule  to  sbeiMr  ewiMftimly^ 
%pd  tlie  fi(iurt  wiU.  pimifih  for  coQtemfMiiou*  vnnd§ 
spoken  on  the  delivery  of  a  declaratiouf  io  ^|e«to 
in£^t«  /  • 

..Wb^n.  the  party  has  been  brought  iiite-«OMitt  bt 
i^^^itberooBiiDitted,  incvdelr  to  aastver  icitmBrogMi»> 
ries,  or  is  permitted  to  enter  inio  atfocfigiiiMMevitkL 
tfirp  suretiq^  in  such  s^m  as .thecourt  shall  difacty^to 
^ppjear  )iq(1  mak^  answer  .ufion  lOath  (IQ  isiich  iotwia* 
g^torigsjl.fl^  9haU  !pe  e:thibitied  a^painst  him-  i  . 
.  i^^  U  iasaid§)i  that  the  party  caoiMbcoiiAw. Ibe 
CQp^^n^t.aivd.  throw.  hunsQlf  upon*  th^^neimyi^f  the  ^ 
cpuftt '  ex^p(  in  cases  of  lescuia  abd  gi  oooteinfrts 
committed  in  thefuce^of  the  court.  .  If  ^bepiMy  be 
diaqbarg^d  npjo^iua  recogDisanceU  toanavief  mter- 
r^galoriesM.and  none  be  exhibited  withii)  finur  days 
a^ar  .eni;erii^  into  auch  recognizaii«i  the  ooart 
will  disc^barg^  it  :upon  motion ;  but  if  no  auoh  mo* 
ti^.be  made,,  tb^^  court  will  compel  hiQi  to  aoawer 
ip^rrogptoriea  ^hibited  after  the  four  days.  Upmi 
thi^e  interrogator!^,  examioationa  ^e  taken,  and 
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*  Tidd.  428.  vld,  Str.  185.  IO68. 

t  Str.  567. 

$  Haw.  F.  C.  c.  29.  8t  1.  Bsrnaid*  K.  Bi  5S, 

%  I  Bl.  649. 6.  vide  4  Bl.  Comtn.  284./ 

tl  Haw.  P.  C.  c.  ^  8«  1.  6  T.  H:  362, 
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k)  is  ffs&rred  to,  thfe  Master  of  <^e  Crowo  Office  *  fe 
nttkerlNB  refiert^  tbepaf tjr*  is  tibenei titer  BC^QitteS-i 

oiY oi^dgial %oubcf  in  eoatenypt* *    -*'.-'  ;^ 

'  >]f  the  paityii  in^hiB.anftweF,  purge  bioMelf'froitf 
iif6riehaif;eupoi>oatb,  though  be  19  liable  to  a  pro»- 
secutioir  for  the  perjuryf ,  if  be  baa  sworn .  felsely, 
b^maat  aerertbaleW  be  aequittadfof  theconteaipt^ 
aadlM  answer  oanootil:  be  dtaproyed  by  adverse  and 
oteitradietoiy  afitdavits. 

Next,  by  requiriag'surettas  of  tfae^peace,  or  ibr 
thetgocd  babavioor  oftbe  p&rty.*-^Jlt  actems 'agf^eil^'^ 
that  the  pttbiioati6ii>of  a  Kbel,  does  not  amioutit  to^ 
.a  bteachtof  the  peace,  but  rests  In  tendency  only. 
\    In  Dakom^  Juslict.§,  a  libeHldeinedfai  a'thihj^ 
tendtng^tO' the 'breach'  of  the.  peace;  in  Sir  Baptist' 
Hicks^  1^  case^  it  is  ealled  a  provecatMd  •  t^  a  breach 
^the*peace  j'and  in  the  K^ng^'r.  Summers,  it  war 
held  to  be  cognizable.. b^re  Justices^  becacise  -it 
tefkkd  tx>  a  breach  bf  (he  petoe ;  aofd  in  Hawkins's 
Plessof  t*he.Crown^*,  andSir  William  BlMkatda^n 
Ceitatt4»itiiriea<|^t ,  alibel  inthe  crimtnal  sen^e  is^alitd 
defined  by  its  tendency.    In  the*case  of  the  King^. 
'  Wiikesi  the  court  of  Common  Pjeasf^gave  adectded 
opinion  to  the  same  effect. .  And  L.  C»  J.  Pratt  ob^ 

•  B.  R.  H.  23.  %  Lev.  139. 

t  6  Mod.  73.  ••  c.  73.  8.  3. 

X  4  Bl.  Comm.  S88,  ft  4  Bl.  C.  150.  ^ 

S  «89-  $$  £  Wile.  150.  ' 

II  Hob.  984t 


*^* 


f  Miifedi  ^  1 4a&Q0l  fiiw)  llutt  a.libdler  ia  faooncl  to 
s  'fi»(iic^pMty  of  tha  peaoe  in  an^y  book  wlmteiiaiy  bgt 
?>  ever  was  io  any  caste  ^ut  one,  v]Si.f«^«4his  c«ae  <iC  the 
aeran  Bishops,  where  itbree  Judges  s^d> i^attauMty 
<ifv4hii  paaae  was  ra^uis^  in  the4»se4[£lifa(9t :  Jud^ 
,Powall,ntha  only  honest  lojui  of  the  four.  Jiid|§fe8, 
liifseotad; 'and  I  aoib^ld^to  be  of  bis  opsoioBfSid 
tamy,  thai  t)k^  ease  4s  not  Ipw^  >  Upon  the  whole, 
it  is  abaurd  to  require  surety  of  the  .peace  in.  the* 
oasetof«a  iibifllar/^  '  Aiid.it  .«fiaBiie|d  ia  the  above 
pasa,  that  thougb  surety  of  the .  peace  nis^he^e- 
qljitaad  i»«he>€aaa  of  Jibai^  kioould  not  explude  the 
prijrilfgp^of  e^nien)bar<^f  either  lioqseiOflKsiiiaaKot^ 
irhocis  kaUtkd  to  pritilega  #Na  Miesi^  ia  ell  easea 
h%i9^  treasDiiy^felQny,  asd^  ac^l  JbieacH  of  ^e 
l^ieece^^aadMtfaa.'deetsiao  of  the  bountin  Uie  fro« 
eeediiQg  ageinst  tbejBeven  Bishops,  who  were- 000- 
JWRted  te  the  Tower  foF  not  entefieg  intoiecog- 
aiittnaea. after- having  ^wMishad  an  alleged  libel,  ia 
Ahm  peticiob.to  the  King,,  was  strongly  repcobeted. 
BiKb  it  JMta  been  the  practice,  from  very  early  tines, 
$^  vaqirire  security  for  the  good  bdiiaviour  from 
•persons  publi^I^og  contumelious  and  disreapectfol 
m^xd^  concerning  Dsiaisters  and  officert  of  juatice, 
and  their  proceedings. 

It  appears  from  the  3d  Institute*,  that  in  the 
reign  of  Edward  the  '3d,  John  de  Northampton,  an 
Attorney  of  the  King^s  Bench,  was  committed  to 
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BY  BMMll*  «»1l<>  ««<M>'  BBlUVtOlMl. 

tto  tfudtodyof  tftuB  MwBbal,  for  hdking  wnnm  m 
'  letltr  wfletftiiig  on  the  cp»doct  ofthig  JurtiMiit  gnj 
ihM  he*  vftervrwds  found  sitf  iiiaiii{i6f tom  for'  inf 
^od  bth^rtour*  ,    .     >  . 

AndNt  •seems  that  suretiM  for  «he  ^goad  ibehMiDUf 
itifiy  be  reqaired  frotn  any  petMii^  whdi  apptiwMCon* 
temptiraos  or  disiespeotfut  Ivngvi^toiflDy^dgei 
Jkiatiee  of  ther  Peace,  May«r)  'Of  dther  >ofvitMagw* 
trate,  tbougli  be'  bb  not  in  the^ecnal  MCMutibiirof 
'  his  daty*,  und  though  the  w6rd9  lisve  Q0^r6iMH>i& 
fo-bls49!ffioe*  '  '    •  .    .  't.: 

And  that  the  rule  e«t6ndii  te  -geMrsl  mari»,  of 
dieparegemeiit  spoken  of  such 'MagistfatetifB' their 
tbsencidf  ;'but  Lord  Ho)t»  C.  J.  iniii«|Siedf thair*cbia 
'  onght  ttot  ta  be  done  4>y  the  olQfeaded^  JustiWi'  ^nt 
hy  one  df  ^his  bmthf«tf:[:.  Atid  tho'sii&e  Icafbed 
Judge,  it)  the  Qm«ii  r.  Langleyf,  after  obeentii^ 
that  binding  to  the  good  behaviour  waataoftstent 
h>  secure  the  authority  of  Mayore,  added,  ahat  it 
nuKt  he  done  instantly^  aecordisg  ito  Dn'tSon** 
liBmfi||>case.  It  seems^  however,  front)  tfosrge* 
gerai  cuttent  of  deoisioiis  upod  this  poittt;  jabick 

*'€ra«Bk7ii'  SslkwQ97«    Ham  P.  C»  «;>fiKa.^  61M# 
184.  Holt,  654.  Str«  490. 

t  Cro«  £L  78.  1  Lev.  52«  •.  2.  i.  3. 11  Mod*  117«  Cro.  Eliz« 
689*  coDtra. 

{  12  Mod.  514. 
^    S  6Mod.  124. 

I  Stiles.  251. 


aW'ii^tr]!^  perplexed   and   contradictory,  that  the 
arordsfiiiuat  either  have  been  spoken  in  the  presence 
ofthe  Magistrate;  or  if  in  his  absence,  have  in  sooie 
way  affected  him  in  his  office.     Id  other  cases  it 
night  not  h^  prudent- jin*  a  Magistrate  to  commit 
for  want  of  sureties,  since  he  does  it  at  his  peri/, 
tiip  cise  4if  oomnutment  must  be  expressed  with 
GOftaioty  upon  the  jbce  of  the  warrant* ;  and  ia 
case  .ift  sfaould  prave  insufficient,  he  would-^be  lia^^ 
ble  to  an  action  for  fake  imprisonments 

But  it  seems  perfectly  clear,  that  for  unmanoeriy^ 
teprea^oiis,  usi^  ^^  the  face,  of  a  Qourt  i>f  Justice, 
though  not  applied  to  the  Court  or  its  proceedings^ 
or  for  words  spoken,  for  the  purposeeof  deterring^ab 
inferior  officer^  a$  a  Constable,  from  tbe  execution^ 
bf  faiaioffice,  or  abnsiiig  hini  whilst  di^ciharging  his 
duty,  the  offender  may  b^.  bound  to  to. bis  good 
behaviour. 

With  regard  to  mere  rash,  quarrelsome,  uncivil 
wo^s^  in  general,  it  seems  that  sureties  cannot  be 
demanded /from  the  speaker,  unless  they  either 
amount^  to  a  direct  solicitation  to  break  the  peace 
or  scandalize  the  government,^  by  abusing  those 
who  are  entrusted  by  it  with  the  administration  of 
justice  ;  or  be  uttered  with  intent  to  deter  an  offi- 

*  Per  Walmesly,  J.,  Dean^s  case,  Cro.  £!•  689. 
t  1  Lev.  107.  1  Keb.  558. 
t  Haw.  P.C.C.61.  B.2.3. 


cet  from  the  execution  of,  his  duty*.  It  hMhetit 
already  aeen,  that  for  a  libel  in  general,  taretiM  for 
the  peace  afe  not  demandable;  but  where  a  letter 
contains  a  direct  challenge,  the  same  security  for 
the  good  behaviour  may  b&frequived  as  if  the  MMsadm 
had  been  spoken. 

It  is  said,  a  recognisance  to  keep  die  peace  may 
be  forfeited  by  mere  words,  but  they  must  directly 
tend  to: a  breach  ^f  the  peacet^  as^by  a^  eballengef'ti^ 
fight  in  the  party^a  prewnoef  • ,  .^    >* 


•  Ifaw.  P.  C.  d.  €l.  8,  3.  Cro.  Car.  496,  495.  Cro.  E(.  gdR 

Pd/ia6«       ,    '  *   '  '  •'.'*>' 

t  4Bi»ni>Jafi*85d«     :  «       •  *  f 
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CHAPTER  XXXI*. 


•    « 


Pr6ee€ding  by  hifimnaium. 

With  th»  exception  of  those  cases  where aiie* 
feedaat  has  been  guilty  of  a  eooteepipt^  bo  pti* 
nishmeRt  can  be  inflicted  upon  him  for  any  ma* 
Ikious  puUicatioo,  unless  he  shall  ha^.  «bei?n  jve- 
viously  convicted  of  the  &ct  upon  the  oatii  xif 
twelve  Jurors.  There  are  two  modes,  by  either 
of  which  the  matter  may  be  subjected  to  their  ver- 
dict ;f-4>y  an  information,  exhibited  in  the  name 
of  the  King,  or  by  the  finding  of  a  bill  by  a  Grand 
Jury. 

J 

.  Nci€.  As  to  the  great  antiquity  aod  iw:knowledged  lega^tj 
of  the  proceeding  by  information  see  the  argument  of  Sir  Bar- 
tholomew Shower,  I  Show.  Rep.  106.  4  Bl.  Comm.  305. 
Whence  it  appears  to  have  been  as  ancient  as  the  law  itself.  To 
introduce  any  discu&ion  upon  the  subject  of  inforttationa  wmM 
be  incoDsistent  with  the  olsject  of  this  treatise ;  aiaoew  ia  the  fiist 
ptace,  iaformations  are,  in  point  of  law,  no  more  connected 
%ith  the  subject  of  libel  than  they  are  with  any  other  misde» 
neanor;  and  in  the  second,  no  doubt  can  possibly  rest  upon  the 
legality  of  a  practice  wMrti  has  prevailed  for  centuries,  and  been 
sanctioned  by  at  least  two  acts  of  the  legisilaeure.  4  and  5  W* 
:«MlM«e.l8«    4dG.d.  c.  68. 


Informations .  are  of  two  desCripitions,  fliey  iffe 
either  filed  by  the  Attomey-gienelal  as  the  ioinie- 
diate  officer  of  t|ie.«rqiWB,  ot  by  the  Madter  of 
the  Crown  Office  upon  the  complaint  of  a  private 
individual.  The  objects oStbose  informations  which 
are  filed  by  the  Attomey-g^neral,  ure  those  of* 
fences  which  matuftstly  tend  to  excite  |nd  produce 
some  great  public  mischief;  but  in  what  cases  it 
may  be  Hedewary  t<Sr  icall'ih  aid  this  ptobbess  h^i 
ftlatler  Testing^  In  <he  discretion  of  that  officer,  whoa* 
duty  it  is,  as  the  imn^ediate  aglsnt  of  the  orown^fto 
brrng^' under  the  cognizance  of  •  the  'Ooort  «U  o£« 
fehced  and  abuses  which  a^e  of  so  daogeroos  a  tiatore 
is  to  fender  immediate  attention  necessm^.         .  /' ) 

Inxaise  of  libels  this  power  has  been  ekercised 
wb^re  they  terid  to  subvert  religion  t>r  mwality^^ 
ko  excite  discontent  against  the  Cbhstitutioni,  the 
King,  or  his  Government ;  to  ibvdlve  the  couif^ 
try  va  foreign  wars,  or  to  excite  particular  classes 
of. people  to  acts  of  tumult  and  outrage;  but  it 
has  not  been  usual  for  the  Attorney-general  to 
interfere  where  the  libel  has  affected  a  private  in* 
dividual  only. 

W^tfa  respect  to  the  other  species  of  information, 
ifvfaich  ar^  sometimes  granted  by  the  Court  of  Kingfs 
3ench  at  the  instance  of  a  private  person :  '' 

These  were  formerly  filed  at  the  suggestion  of  t%e 
applicant  by  the  Master  of  thb  Crown  Office,  ai)d 
at  the  discretion  of  that  officer,  without  anydlMCt 


tpplif!ati(m>te.lhe  Goort ;  h«tilli«  piMtM: JIfMi J|l«^ 

att  en4tto<bjffM.^fo6  W.  dcHAj  a  M.'Wkidi  i i>y 

tliat  4heirGleril  ^' tJi*  GrMmahrfH  mil  W<M 
f<HNliii<w>n/^tha«t>iati.  •xpvew  <direelt#niiiipn  -^tarv 
Court  of  King^s  Beiuoh.     {fti4nay«4ie-.;tiroiMri4l»'i 
a4d«weva  ftm  iii8ta0M«y  /to*abew  ilie  fftfNftsd  ^ifc- 
ciptoft  be^.tirliicb.tbl  JnidgM  dfitAMCwjH- dfkCagilr' 
BeBcbiiafie >WeD >gttided Jn  Ibq 'emUwise* cf f^iwi^t 
branohti)f 'th6ir.jxirit<iietioQ»  and  tbfnA»itDiHtt*ii^fiift' 
latKNiB  twMeb'iluBjr  ih&va  thouglifefit'  to  |iMBtrifae  M 
rdalif^^teqa/estiagffelicif  mteipoakiML  ii    >  >  ••}>  pj 
In  «h«i€M^  o£jthei^iiif  T.St^ftle^»all  iilibanitiotf  • 
was  grantbdffeigaiaatithe  ideibndaiitffor  ^^Utgpuh^  ■ 
lishediin  aMws|Mipier^t3all^d  lhir¥orkvlMlMlj  thA* 
*^  Eiohavd  Iltotnpsoi^,  ta  lAldermatf 'OF  Y«k^  and  a" 
Justioeiof  the  Peace,nwa8  soandaldasigf^gitUty^  Wlli'  ' 
log  a  liem<  ^divers  cotspaniies,  vit«  'ihM  chfe  aaid^' 
Staples  had  asked  Mr.  Thompson  *pa«doiip<fi>r|iiibt>'' 
lishiug  in  dM  same  oesrspbpfir  tshiitilm'l^iTliottij^ 
son  wasioiarrfed  to  oolfe  Mra.  W/?  and  upoiy||VMit^ 
ing   the  informattioQ,  {^geJ.  okseived' that^*tMf" 
applymg  of  snok  words  to  a  Migistritfe' IMit' tn-'^ 
aggravation.  -    i    >\*    vtitfii^j  to  /iljti'i 

The  ifafendant  Sbarpet*  pukiri»idaD!tt<irf»IWitltt>^^ 
an  affidavit  of  bastardy,  which  be  stated  to  have 
been  sworn  before  Sir  William  BiUers^fi  Tfingf^tf^iiif^p 
by  a  woman,  without  its  having  h^pn  rea4byilwri 

••  And.  ««d.  T>it.  L.  L.  80.      *  '•   *  '    ^''''      ' 
t  Andr.  S84.  the  King  r.  Shirp«.     '^       51     4  , 


Md«WC«iirt^oii  gmitii^  tho  infbrtiitftloti  W»e  ^ 
<i|iiMMi»  Chat  tlM  puMicitiofi  of  tile  aflktlivltli-wal 
tMiiiabablei*  though  no  sMttdakHis  fefleeiibM*«ir«r« 
tefide  upon  tbe  case^  espeeittlly  m  fb^y  t^Mded 
Mfhlyto defiiine  a  Magistrdt^.  •• 

>rha  defbodaot^,  in  acoiivarMlioiittbcmt  a  waitant 
wikMi  ioA.  been  granted  by  Mr.  Kent,  a  Jutfiefe  of 
tlie  f^ce)  arioed  if  Mr.  Kent  was  a  ^twom  Juatkii^, 
and  <betng  answered  that  be  was,  ve^ed,  *'  If  he  is      ^ 
a  aworti  Justice,  he^isa  rogue  and  a  IbMivorDTeguey^ 
but  the  Court  reftiaad  an  information;  sayings, '<if  ib  *    •  ^ 
naft  the  aaaM  tosiiit  and  eoatempt  te  if  s|iiKken  *  tjio  . 
bim^iii  tbeexeoution  of  bia  office/  which' wmild 
mahe  it  a*aaatter  indietabiek    So  wbere'Sbe  defend- 
ant-)*, said- of  .a  Justice  of  the  Peace,  ^^-  He  is^in  old 
rogne  lor  oendMig  bis  warrant  to  me,*"  the  Court  • 
refused  AA  information  leaving  it  tothe  party  to  pro* 
ceed  by  indictment  • 

IPt^heM  the  libel  imputed  to  a  naval  j;  ccmmander 
the  want  of  courage,  knowledge,  resolutievi,  and 
Te|wity;*to  a  peef§,  that  he  acted  improperly  as 
Pfaaident  ora«GoiH^V  Martial,  and  that  he  had  been 
guilty  of  perjury,  the  Court  granted  informations. 

The  deftlkUiHiipubliabed  in  «  newspaper,  •  entitled 

^^         ,%.,...  ... 

^'fhe  King  ▼.  Pocock.  Str.  1 157. 

t  lU  riljte.  1ft/  Mod.  614. 

X  Trin.  39.  G.  2.  the  King  v.  Dr.  Smollett. 

§  TheKio^T.PbilipThic1co«we»BMi.Hil.dG.3.0.L.  L.66. 

II  Tr.^t^Geo.  3.  Dig.  L.  L.  83. 

Q  Q 


'.« Tike  Cmmm,'.'  the  Soikiwmt  MM  <mAh^  MmM 

been  wdw  ttline  oawrwit  ^fW^tlbw  Uvfttftt  "^  jU«f 

was  married,  at  St^  Mf^ry'^chuffiK  %9  Mi^rtaftoCy^r 
lina,  a.celfilNrMed  daM^.  b^kMgivCxtOft^rtirppM 
at  Smock-all^}S  and  laatS^t^i^fflKy/'tlwry  ^pmed 
ID  theboxes^At  Crow-aUeet  Theatre  :j^ip^.ji^j^ 
on  cbtt{Nitedat-upwafdaof;<£9IMM>4''  AeipfiviMk' 
tioa  ^a»  graiHadw  Sp  wbfrie.  t\m  HkttS  t'mmt^ 
treaaoaabler  deaigQSf  to /a<  nobleiDM»  ap  iofonmUoD 
wasrgfaoted.  And  tbe  Cou«t w iH  gra^^MffMiMMW 
witboul  f  eg«rd  4o  the  cwk  t^  or>  djgMtK  9^;^  JWti^ 
tiadaced,  wbsai^yer •  tbfiir,  iiMae^iiy^.wmiefMf^ 
appears  necessary «for  theipurpo^e^  qf  juiSLtlf^  Tfae 
libel  oo(B plained  of  cbar^ediiaevftfaji  J[e«s%  Ja%% 

arrived  fr«iD:t  Portugal,  wibb  tbe?mi»rdfir  qf .«  Jfiwiik 
woman  and  her  child»  because .lb^v#fclj|fir  of  it.  w«i 
a  Cbriatian,  and  tb^i«by  exposed:  t:l;b3in,|»^«|b^4l^ 
of  the  populace :  aa  infoantationi-vkriiflkgfi^iil^f  ...: 
An  information  wa$  exbibifeedfii^aip^t  4)4§|4W 
fendant  Brown  for/ prin^ng.  VoAjDMibiiibii^iiJBki* 
newspapeiv^called  "  Tbe  Roy4  Phq^miRlkfVna  1MnI§ 
entitled,  M  Aa»autbentip.o^r%tif*  flfj^»M»)i^- 
culars  relating  to  tbe  death  of  Mi^  jpfwoe^j^yue^ 

♦  Doug.  387.  •        -w 

t  Doug.  387.  K.  T.  Bate* 

X  Bac.  Ab.  tit.  Lib«  494. 

g  E.  T.  3  Geo.  3.  D.  L,  L.  84.  *    v    . 


Whiju&i  gHbM'  1^  Biifi^ed;  to^baveetmoiitad  t  bouse 
ftf  e<^k^iie;  W*e9r  SfmtlifielcHvibir  oMoytiiiigiilB 

^dM^'WtMiimv'Ki^tfi  and tdteprasidtand  caiise.it 

te^he^b^^teds  tfairt  dit^said  iWilW^nn  Kent  hed^  by 

%irfAi4' means  biadh  d^eumslaAMg,  'iditoined  4«d.f«o- 

iewedtttie  bst«  wiUt6fld*t^stfttiielit  of  4)he  sai*  Fraiic« 

4iytf^«  sfSirMi^r,^  sihee  decefased,'  to>be  ^Riade,  aod 

^njtim\ynocavMfthex3AMUyo!themmd[MiU  toibe 

'bii)ied<iti  qKIMtidn,  anfd«<tlso*to  raiee  gfoundkss  aos- 

picions  conGerning  the  deatk  of-,  the  said.  Fra&eos 

'I^jfttes  vond'^iea  <to^  aause  a«.falHe  and^seaodalous 

9^pbf€  raised  aid  fM^epagatod.  hf^mkean^^tof^pmbiiic 

-Tiews|lapeiis«  that  Cbr  spirit  or  ghost,  of  "the;  said 

"^Pi^nces  luyneshtiisiitedtbehcHiee/OfoneJParsonsin 

4i>E>ek4sQey tocher believed<iEuid.credited  iaidrdor  to 

'tojfire  and  ^ppress*the  said  WilUiam  JSiimt. . .     .    r 

^ --'Mr. 'Willy 'SiittDnKvas  tried  for  the  mnider  ef 

lMisd^BeH,*iat'the  Old  Bailey,  oa  whieh.  ebcaslen 

his  iifddceoeerappeared'saeleas,  thaAitfate  Jury  io- 

terfered  before  the  learned  Judge,  who*  presided,  bad 

''^be^im<tO'smii.up>tbe  evidence.    tAn  infonaation 

^^it^aS'  afterwards^'grhatedft  against  Thomas ,  HoUaod 

fbrwtHfing^a  'libel  <eii  SiKtoti^  ifi'  a  pamphlet  entitled 

«^  Ai^ddlf  okchoBtantielaccount  ef*  that,  unfortunate 

young  lady,  Miss  Bell,  otherwise  Sharpe." 

When  a  motionf  was  made  for  an.  information 

•  Dig.  L.  L.  82.  East.  7..  1  G>  3.  R.  v.  Holland. 
t  The  King  v.  RbbMt.  Dig.  L.  L.  89.  ^  G.  £.  1739. 

Q  Q  2 


the  AfricaiL€«aipany  4tt>Da«  cif  tH^  wifta^ptifiii  Vf 
drargiogtboR  witb  having  sctpportecf  thi^ttwStfbf 
ti<caobei^ «nd>fibudv ifieCourfr MMM4  ftf^iD^Aa^- 
coQsideriog  the  matter  ootbiog  more  than  8^  WH^ 
pote  4pqMB<a  muter  of  trade ; '  tftM  <^€9»i#tiMuMed 

• 

a  iuIb  «D  shew  oMfBeivhy'tro  4oibraifltiolk  irinMRr 
Bot  be  gmnlM  for  •atlifbel  agaMdt«li^'^N%i!i^Ytoilt 
BuiMingi'i  Ociii{Mitiy^  tfhdrgitig  HMtii^wUlll  ifkiMlf 

the  credit  of  their  seal.  '  ****^^  *  ^^^'  ^  ♦ 

Oq«  'Vt ^  Mstnsi !  f bait  in  g«neitiH  'lii«^^4ni)Mtefibo 
iiio9«l>etof  ttipenMaland  crfmi^^TMliH^  mtadtut^ 
t1ie4D0«rtiioihil»rfEltie,i«nd  thht  it  ik  nAMffietoiif 
t^MtitMndg  120  ki»«ii  a  mabf  i»  histrAM.  '      ^  '^' 

tioti>ivirat»fefti8ed  ag^iast  theddfendoMfiftyr  imvivg 
pifbii«h«d  in<  a  newspaper,  that  W^eirvfVi  ^fiflb'tMId 
dropf  iiad'«kHie-  great  mischtif  in  tweke'UHfeMtt 

cas6s,itaiid^ihat>tbey'  wene' a  oeiDpoatidtif  peiaai 
and  antimony.  •- 

Aad  i«  general  ^liere  tilers ia<veaiii<iti>'litt|>p68e 
j?om  the  csmumstflftidea  under wbteb  Ihi^pMy ^^4A^' 
lished,  tiiat  the  act  ittd  mok  |ircieee#ftbttf  k  taei^ 
naalfcioua  intenthMi^  t4i6  C^Urt  ^iU  ^ndt^ikiiiBa^* 

by  granting  an  information. 

♦  2  Barnard,  K.  B.  1 14.  R.  ▼.  Nutt.  D.  fi^llVi- 
t  Aodr.  ^29.  «  Barnard,  K.  B,  183.  Di^,  L.  U  dO.,C. ». 
Bac.  Ab.  492. 

t  Dig.  L.  L.  90.  fiac.  Ab.  Ut.  Lib.  402. 


.^^Ti)9,49femlap|^  adMDtised,*  that  one  Maddox^ 
^  aip^th^cmy^'  had  pemonued  Dti  C9qw»  a  /pby^ 
^iaPft.fiQd  taken ,hia  fees^  and  an'infbnnatioaivniii 
T^i^lfpdi  tba  i^th#cary  not  pvetending  to  deny  4he 
charge.  «<  ••,*"'.  * 

\  .Wjma,^  mwA  Mkertiaed  in  a  public  xnewapaper, 
t)ia(  his  jiiife  .bad  ,alofiedfi'€>mhiin)  and  cautioned 
idlpfiDMMragaifiattriiatiagberfan  informatioQ  fdftn 
l|bel.  being/, oMivad  for»  itiwaa  d€f)ied,r  bagause^  it 

wa^.tb4>in(il}r(Wfiyt'  '^^^  biiabaocl  could  ^tA%  4o 
aecure  bimaetf.  ..  t..— ».     . 

'  ll;  wa»<advMttfiied  in  one  ^of  the  riwiwapapert^, 

thfit  Ladji  Mocdiqgtoo^  Kept  an  4WMifthljf  ^in^Maor^ 

flaldai^tttpoa  which '  Lard  >Mordwg>fon  ad vwtiaetf. 

jbat  the  pui^o  caliiag.  berseliV  Lady  JMoadingtM 

waa««o  impoatridi^  iai)d  tha^  tbereiwps  no  aucli  p^« 

sott^  efcapt^hia  'Wiife,  wbotalwaya  lived  wiihvbini. 

Upoiv  moiioa  ^fotf  an  laforaiatf^niA  waa  rtfuaed*by 

t|ie  Oaojrtt  ain^e  iheiteam  impoatrix  waa;  prpperiy 

^pliad'«to  one.  {laadioiqg   the^  ijtle  without  any 

fight.  » 

\  ;^^^bv^(tbe-iinputfttipn  ia  oontioMed  ia  a  peti^^ 

^99 '^>j%W%mNfo^the.pi|fpo8e;0fobtaimnf  redress  for 

%^^RJ^y»  AP4'i^<^*^ith. an'iaientioni to aapersetbe 

^.»iWlW»<5Jrtfti"^«h/B  CqhtX  wili  pot  g«ant  an  inform 


t  • 


/  f 


♦  It  v^BickedOQ,  Str.,49a.     R.  v.  Webtter,  3.  T.  R^  388. 

^  R:  iC  En«B,  AMr.  ^29. 1>.  ll  L.  89-        ' 

t  R.  ▼•  Jemieaur,  Gflttter,  SG,  3.  Bac.  Ab.  tit.  Ub.  493.    . 


49Qi  PAOCEEDINO.  BY  jCKjOttHATI-Oir* 

mation;  though  the  piiblicatidh  irfrpute  fhuid^lSie 
prdsecutpc,  siDce  jtis  no  more  thna  is  allied  m 

w 

every  bill  ia  Chancery.  '     '    ' 

The  defetidBUt*  complaiued  in  a  wrKiti^,  direclbd 
to  General  Wills  and  the  four  principal  officers  4f 
the  Guards,  in  order  Co  be  prefientedtto  the  Si&g, 
that  Captain  Carr,  after  indociog.hito  to  pafl  villi 
a  warrant  for  some  money  due  to  him  from  Geveni- 
ment,  uader  the  pretence  of  procuring  pitytn^nt-ftr 
him^  received  the  m'on^y,  dnd'rdtided  to  pay  it  to 
the  defendant.  Upon  motion  for  an  ioformatioii, 
the  Court  held  that  the  petitiob  Was  06  llbeL     * 

Mies  <Mary  Jeromef,  a  Quaker,  residJng  at  'Not« 
tingham,  having  acted  in  disobedience  to  the  nilee 
prescribed  by  the-sebt  ofHvbich  she  was  a  tDted>er, 
by  fretjuenting  places  of  public  diversioo,  going  into 
mbiirning  for  the  death  of  a  relation,  atid  by  odKf 
traiisgres^ons  of  a  simibr  ilature,  tlie  sotiietyy-tStet 
niany  fruitless  remonstrances  and  other*  ^iiekm 
attempts  to  reclaim  her,  proceeded  M  iast  ^io  tbe 
customary  way  to  pronounce  the  sentence  of  exfiol* 
sioui  whicbt  having  b^en  approved  4f  at  a  tnottAly 
meeting,  was  afterwards  read  by  the  4efeitdeDt» 
Francis  Hart».  as  clerk  of  their  nt^ting,  Tha 
sentence,  after  chargiUg'  Miss  Jerqme  wHh  baviag 
imbibed  erroneous  notions  contrary  to  Scripture 
doctrii?e^  and  having  ^cted  in  vafioiis  parts  of  her 

*  Aadr.  2^9.  3  Bac.  Ab.  tit.  Ub.  492.    ..  »     «. 

t  8  Barn's  Ecclesiastical  Ijblw,  779*  IKg,  U  Iw  3S>  . 
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conducl  V^ry  incoftdiBtently  with  a  life  of  self-denial, 
and  of  bavjng  negl^ted  to  attend  the  meetings  for 
divine  wt^rsbip,  .and  reciting  the  fruitless  attempts 
pCth€i society  to  reclaim  her  from  error,  and  to  bring 
her  to  the  acknowledgment  of  truth,  both  in  judg-> 
meat  and  practice^  proceeded  to  declare  her  no 
iOQger  in  uoity  with  the  society.  Miss  Jerome, 
k^wg  acquainted  with  this  proceeding,  sent  her 
»tai€i-s?i*vknt  to  the  defendant  for  a  copy  of  the 
vaoteace^  which  he  transcribed  and  inclosed  to  her 

4 

wn4jer  cover;  but  upon  application  to  the  Court  for 
tfn  iofbrmation  against  the  defendant,  they  refused 
«gMn,ii  rule  to  shew  cause. 

Nest,  ai{  the  rulea  prescribed  to  those  who  apply 
to  the  Court  for  leave  to  file  criminal  informations. 
Id  general  the  applicant  must  waive  his  right  of 
aotjon**;  Mid  this  is  an  advantage  which  the  defea« 
dant .derives  ifcom  this  mode  of  proceeding;  for,  if 
GonvJoted  under  an  indictment,    the   prosecutor 

m 

woald  still  be  at  liberty  to  bring  his  action  to  re- 
cover damages.  Where,  however,  the  Court,  on 
keoring  the *wbole  matter,  are  of  opinion  that  it  is  a 
l^ropor  subject  for  an  action,  they  will  give  the' 
IMirty4eave.to  bringf  it.       , 

The . Court  j;.  will  not  grant  an  in  format  ion,  unless 
the  ftpplioalion  be  made  recently  after  the  cause  of 
complaint  Jiball  have  artien. 


•  2  T.  IL  19«. 

X  Bac.  Ab.  tit  libel,  49i. 


•  • 


^v^^&l^tirjg  thfl^cifiCyimMaace^r 4)f  ihe«»e: 

w^^^e  a|>4^1ute,  m^^t be/wtitleci .  ••*- 

*  On  a  motion  for  an  informatipa  ttgainst  A«  an 
a^jijl^it^  Jnt»r.motiqn  ^^ajoal  Su^je^qim)!*  be  mdY 
8^l9e,^^  P^^?P  *W^<^  :^]ad^  k  •  woy^  nob  bii  liaUtt 
^  ^,^4iati^ti^(  fiH'p^rjuryi  tbaii^li  it^osbwild  be 
4ifl^Jf.  ,Put  ia^tjj^e  .case  of  tbe  Kii^-  y.  .Jobae§v^« 
<^y[PV)al  ,y[ifQrm?tipn,  bavi^K  ^^^^  gcanted^iigMHtK 
the  dqfencfant,  be,  before  tho  trial  at  Niisi  Priins,  ifis-^ 
i||hu^  ti^i^d^b^s  in  the  assize  t»vre«  iwdicBtiB^, 

cijtQr'sj^>   J^U,iO4tt0  JMog  flpBQHiied  to  tbfi'Jndgt 

^V^&^^^^^'^^'^^^  a;.;»uffi<;ia«&  ground  to  pot 
^ff  thf  trial;  and.^t  affi(}fivit baviDgjbMn  retoraed 
tq  ^be  pourt  9f  Kii^g'^  B^ch)  dBOtlmriiifoiiiiatioft 
yvd^  granted  oi^  U.ft^inst  tbedefqikhiQt^i.t^affidft* 
y;t  ta^qi  at  Nisi  JPr^Aia  beic^  cpfltaidered  m  tikeo 
under  the  authprMy  of  jtbe  Court  above.*  -  Tbe^affi-^ 
davit  sboul^sefcfofih^be  libf^  ate  ayf^Iieatiott^  and 
the  fact  of  publication  by  the  person  against  whoiQ 
the  mforiyatior)^is,^j^y^d.^    >  o    •  u,,-    »  r; 

And  where th^ applicatioaof^he ItbeMous matter 
is  iiuliflbrpnt^^beX^ourt kaar^fused  to  graflt  the'in- 


»j       u 


•  1  Sir.  704.  Andr.  313.  +  J^  Mo4h  HU  . 

t  6  T.  R.  60,  ^      S  4{r.9^2^;y  • 


'apftreDle^ip^icaJlkM  to  tie  mtd^^.    A.  'M^ttd  Sri 

^ib^attimrit;i4b6t  tB.  Iksid  bvougdf  him  a  clmlV^dge 

in»in4;;^v  swd  t)ia«^  B;  had  teftil^'tb  mcikfe 'dffid^^ 

feittt€.  hftdisdniit;  but  theCowt'lk^d^'^Hii'  M^ 

dence  insufficieot  to  grant  tiratefnisii'fb^ifcrlltothal 

inforfnaiion  againstt  C.  '    '      '^^'  i  .-•   t 

..^it^haif  Uequen^jX  hetki  decided,  thiat  it  ii'tfeces- 

Miy  foil  the  pafrty  prbyttig  an  i(if<MrtbMk>d  tb  )[)rd- 

dkice  Mr  exca I  pMdry^  affidavit,  ^ienying  th^irutlir  of 

theo^hafg^,  siOM  Ai(mgb  the  thifh  be  ridj^rou^d^of 

jMtiAeatUm/M  indhitittent  foi^' a!  Hbd;^  jfet  it '1*  St 

safficient  hreaaon  why  the  Court  should  not  inteN^ 

lam:  in;  an^  eavmbnifrimty  iiray:     But  Vhdi^'  ^tHe 

Ccmiil»  in  general,  Mquire  that  thfe  'aiRdaVit'tihill 

diftody§  and  pointedly  aver  the^j^MfsecotorV  ifan6-' 

ocnce  at  ibe  change,  the  rate  Mtotts'tif  sbtne  >x. 

dfifitioiis :. aavi'kieire  the  parl^  cbarg;ed  h  abroad;  and 

tkm  tiie)iptnmi  making  the  apfili^attori  in  hrs  be-t 

bdfifk; expected)  to  go  aB'  fiir  in-hia  afflcJfeVit  as  the 

mtAiin  e£  ftke^oaaeac^ilffofvby  awe^riri^  to Tetters 

oitotlwr  tintelligdnoe  withw  bia  ttkchp 

f.S»^  whom  the  chaif^  is  general^/ no  ebtculpa* 

*  Fitzgibb.  57.  pi.  7.  D.  L.  L.  97.  B«c;  All.  tit  Lib.  493. 
ii  B«  fv..  Wilto>  i?  T.  RJ  a94.  * 

B.  13.  Doug.  284. 

§  R.  V.  Miles,  Doag.  283. 
II  IL  t.  Bbte,  t)bii^.  387. 
,     irR«^.  Bftte/Eloiig.387. 


9Slfii  AYP(.(Oji(r.ioir  foe 

tory  afidaviit  is  4ipqiM«e4,'iKiH)e  it  mcMild  bB.dbmtd 
to  require  n  mtn  to<8w*ew  that  be  .was  i.Bot*  ot 
traitor  or  a  thief :  Qeitber  is  ft  aecesMry  wh«Btdie 
party  43  aocu«ed  of  hav4Qg  Ai$ed  crioiiiMil  language 
in  Parliament)  sfoce  by  the  ekpreM^rovieioa  of 
Bill  of  Rjgiits,  lyhat  pf^ssealbape  oaiiaotibe  qui 
tioned  elsewhere*. 

Where  a  libel  stated  chat  the  Dukeof  Athol  was 
held  m  such  general  abborrenoe  in  the  Isle  af  MaD, 
that  if  be  should  obtatn  an  aot,  th«n  depemling  in 
P^rliaineat,  it  would  oocaaionf  a  rev^t«  the  Coart 
held,  that  no  affidavit  from  the  Duke  wl»  seoas- 
sary. 

After  the  rule  to  shew  eianse  baa  bean  granted 
upon  the  pnoseoiitoff's  !affidavita^  it  saeaasithaiaffi* 
davits  in  oonfirmatioft  nay  ba  produced ;  but  dnt 

*  a  supplementary  affidavit^  if  iaarodualory  af  aaw 
natter,  isi^ot  admissible:  but  if  the  new  affidorit 
be  partly  confirmatory  add  partly  oansist  of  new 
matter,  the  Court  will  not  wholly  r^ect  itf  but  iBs* 

'  Anguish ilbet ween}  what  iaaew  and  what  isfooafirm* 
atory.  Though  the  affidatits  of  the  rebtor  abouid 
be  coatradieted^  by  those  of  the 'defendant,  in  same 
circumtances,  the  Court  will  nevertheless  g^nt  the 
information^  if  strong  probable- ground  belai4§. 

♦  1 W.  sod  M.  wtL  2.  c*  2.  art  9. '  >.       , 

t  Doug.  387*  in  the  note. 

i  The  King  ▼.  Kinaston,  t  Kel.  178.  Dig.^L.  L.  56. 
§  Doug.  387. 


^ 


^i^Tlie-fl^lbtfidam*  shewed  Xw  ciiu«&  9gM(i$t^  ^iMb 
-fliViiaQ  iofoiwationi  ifix^b  the.  enlarge  ^of  .pefyary  on 
H^h'.  thetcwtion  was  founded,  was^  tr«aQ;  }m\ 
Siwi*  Pr^ti*  C<  J.  said,  ^^ lo gU cas^  iqfoipatiQw 
Iw  libel^g^,  m^eas -you  can  ahew  the  pount  apme 
fffotmbieGaiiia^  for  them  to  believe  .ypu  did^p^t 
publish  it.  Now>  if  you  had  denied  it). it  would  baTe 
signified  nqt^ipg ;  fc^  then,  affidavit  sitande  .^gainst 
affidavit;  th«^fore,  the  informatipQ  ^b^lL  gp>itbftt 
the  &ct.,inay.b^rtried// .  And  Fort^Que^  J.  in^id, 
^>  It  wpu)d  beia.3trapge  thing^'ifa  m^sbfO^^iki  be 

4 

allowed  to  justify  w ben  an  iafarxpsUion.  is  pflrf^}^ 
against  him,  and  should  not  be  allowed  to  jus|ify 
kk  th^  infornuitipn. itself  when,  k  tsi  gpne^V  .  >,  . 

';The.prosecutoft  fpundedhis  ^ppUc^t^QPi^ipQ^.ga 
affidavit  ^tatingt  that  *  the  defqadiin^  ponfesfied  tq  bfWf 
the  publiei^tion  of  th(e  l<bel.;  on  .tbe.ojJb^r  .^a^id^^it 
was  f^hewn,  that  the  delendapt,  tPei^^^.iq^d^t^f^iy 
f ucb  poniessioQy  .yejt,  sinc^  the  fi^ct  of  pum^9a|i9|^ 
^as iOQt  di^ed,  ihe  i^fonnaitiom  w^  granted*  ,... 
. . %,,ft  xute, E.  T,  4  G-^-r^Where!  a,  p^j[p^9,.ha« 
obtained,a  ruteinisi^^r  ^.crimiqal  infomia^tiop^,^ 
iipQQ  abewing  K^aufif^,  .the  ri^le  ^s .  :dis^l^rg^  .t^e 
party  whoj:  made  the  Rojtipn  shall  pay  the  costs. 

When  .ap.iqfor£natn)n., is  .filed  byjje^ve  of  .jthe 
Court,  it  is  provided  by  St.  4  &  5  W.  c,  18,  that 

9 

♦  The  King  f.  Dormer.  Barnard,  W.'BJ^  13"Dig:  11.  IL  77» 
t  R*  V.  Sharpe,  Andr.  384. 

X  But  this  has  been  held  discretionaiy.  2  Rol.  61.  pU  S« 
Dig,  L.  L,  97.  '  "  '  ^ 


&^\       INFORM  ATIOK^  A}iJ>  JNOICTMENT. 

where  the  defendant  is  acquitted^  the  Court  is  .w*^ 
tborised  to  award  co^ts  to  the  de^ndai^t,.  uB.le89 
the  Judge  shall,  at  the  trial»  certify  that;  there  was 
reasonable  cause.  But  it  has  been  held  coQipuj3pf3r) 
on  the  Court  to  grant  costs  to  the  defendant  ip  cascj 
of  his  acquittal,  and  no  certificate's  having  beeo. 
granted.  The  certificate  must,  be  granted,  at  tb^ 
trial,  andjt  is  afterwards  too  late  to  inquire  whe^^ 
ther  there  was  probable  cause  for  the  prosecution*. 

The  process  which  has  been  issued,  in  case  of 
liSel  has  been  either  against  the  person  of  the, 
offender  or  bis  papers. 

1 .  Against  the  person. 

The  d^fendantf , ;  Derby,  having  been  committed 
npon  the  warrant  of  a  Secretary  of  State,  for  puh^.. 
limbing  a  seditious  libel  called  the  Observator,  Ho., 
74,  was  brought  before  Chief  Justice.  Parker,  by* 
habeas  corpus,  and  by  him  discharged  upon  enter*, 
ing^  into  a  recognizance  to  appear  ^n  the  fii^^t  day  of  • 
term.    Upon  that  day  the  defendant  took  several  ex«  , 
ceptions  to  the  commitment,  and  moved  to  be  dis- 
charged, insisting,  principally,  that  the  commitment 
prt»vi6tis  ft>  indictment;  presedttfat^f,^  arid  <^oin4c- 
ti6n  foi*  the  offence  imputed  to  hjoi,'  W^s'iTt^pal  an^^ 
contrary  to  St.  25.  E,.3.  c.  4, ;,  But  tB^,(;^pijrt.,belc|.- 
that  he  was  not  entitled  tpihii^discfawge.  -    ::  ? 

John  Wilkes|  <wi0  eomcaitted  upon  a  Secralaiy  * 

t  R.  ▼.  Derby  Fortescue^  140,  Dig.  Lm  hf^^i*  //    .  ^:rA 
X  8  WiUoD,  159.  .     J   J   ^  u  m^.b 


.  •  •  ♦ 
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of  Staters  Wafranf  f<!Mr  writing  a  seditious  fifieH  i^b-' 
titled '"  The  North  Britori,^  No.  45.  "*tfe  was' 
afterwards'  brought  dp  by  habeas  corpus  into  *the' 
Court  orComihoii  Fleas,  and  tieing^  privifeged'  as  a 
niehib^r  bfthe  House  of  Commons,  was  discharge^ 
vHthout  bafl. 
^ In  the  aborve  casef  the  Court  considereid  the' 
warrant  of  a  Seci^etary  of  State  to  be  of  the  same 
force  Wrth  that  of  a  Justice  of  the  Peace,  ahc)' th^t 
abithera  Secretary  nor  Justice  ought  to  issue  a 
warrant  upon  his  own 'private  knowledge;  Kut  that 
it  was  unnecessary  to  state  upoii  the  face  of  the 
.warrant  the  evidence  upon  which  it  was  granted^ 
or  even  to  state  in  the  wan^ntAhat  itMvas  granted 
upon  any  charge  made. '  And  in  the'^ani6  case  it  ^ 
was  fadd,  that  the  words  contained  in  the"  warrant  * 
"  for  beitig  the  author  and  publisher  of  a  most 'in-  ^ 
famous  and  sedltiouis  libel,  entitled  ^^Thel^brth' 
firitdn/^'  was  a  sufficient  description  of  the  offence^ 
aince  it  warknotvn  specifically  by  that  name. 

-t  :    i  '     ■  *  '  ■  •  ^ 

*  ,Bju^^  by.the  resphil^oiifof  bo^h  Houses  of  Parliaoiept  it^ha«^ 
be^D  decidedi,  that  privilege  does  not  lie  io  the<9B8e  of  a  sediti^ 
out  libetJ  See  biz.  LV  L.  54.  And  the  Houseof  Cominons 
bat  coo^niitted  one  of  its:  ihemb^rs  for  pofofiBbia^  reflet^oos  upon 
that  assembly.  Sin^'fhep^itilege  <^  members  of  Parliament 
froor  atrm  ii*:)ia(  inatirial^  conMdad  wkh  tl|^  ia«r>oi7ribal^4he 
reader  is  referred,  on  that  subject,  to  the  arguoieuts  used  bj 
the  counsel  for  the  seteii  Bcsh^ps,  St.  IV.  4  J.  9.  and  the  ease 
of  the  King  V.  Wilkes^  D.  L.  L.^3.  ' 

t  See  Dig,  L.  L.  51. 
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''»Iii-*«eacb^«as6*^  fhfe  wdfraiitfrbrti' the  SeeMttrf 
of  State  was  eonched^ift 'tbe- IbUc^ing  temli*s 
^'Tbese  are)  in  'hta' Majesty*^  oaoi^,  'ta'aottloritt 
and  r^ikfre^you  (ihe  meaaeDgersy  taking  a  conacabk 
tb.yoitr*  aa^istance,  to  make  a^-slrict  anil  ^^iit 
search  for  the  authors,,  printers,  and  publtaheftfii»f& 
aedicjoua^iid  tveasooable  paper,  entHled*TheNordi 
fifitalnvKo.  4A^  andthem,  or  any  oft  hem  ^  hatw^ 
Ibiin4,tx>  apprehend  and  seise,  together  with  fh^r 
fapera,  and 'bring  in  safe  custody  before  nae,  tobfe 
etiaminM  ' concerning  the  premises,  antl  AirAdr 
dealt  with  according  to  law/'  The  meaaetigen^ 
uxs&Af  thia  waritint,  seised  Mr.  Leaeh-  and  'inff^ 
aenedlirm  for  sdrae  time  ;  but  on  ita  being' found 
that  he  was  neither  author,  •  printer,  dor  publiMtt, 
4ie  waa  disefaarged  by  the  Earl  of  Ggrenont^  Older, 
without  even  having  appeared"before*4iiai.-  After 
a  vi^rdict  for  the  plaintiff  tbd  defendants  carried 'the 
matter,'by  a  bill  of  exceptions,  to  t^e^couH  o£Kiog% 
Bench\  when  the  jingle  point  decided  was,  thAt'Afc 
defendants  could  not  justify,  inasmuch  as  they  hid 
not  acted  in  obedience  to  the  warrantf . 

It  is  enacted  by  43  G. 3.  c.58.sa. — '\That  when- 
lever*  any  peraw  i$  charged  with  c«ay.  .ofienoe  ftr 
which  .he nEiay<be.^rQ8ecu4ed  by  indintineMKor^io* 

♦  1 1  St.  Tr.  307. 

t  By  a  resolution  of  the  House  of  CommoDS  it  was  decUredy 
that  general  wan*ants  in  tHe  case  of  Itbel  are  illegal.  'Jodrk. 
Comm.  22A{>.  1766.  And  such  were,  by  a  subse<)aenf  resbfu* 
tion,  declared  to  be  illegal  in  all  c&ses.  fk  9S  Ap.  I7M;  • 


fcrmatioii  m  ibeKhig's  Bencfa  (not  heitlg  tr6ak>n  dr 

firi^oj),  and/the  Mine  shall'  be  made  t(y  appear  to 

mmy  Judge  of  the  same  by  aflld«v4t  or  by  certtficate 

oC  l)be  jndictmelil  or  inforiBaCtcm  being  filed  against 

such  liersoD-  in  the  said  court  fbr  such  offsnce,  such 

Judge  may  issue  his  warrant  under  his  hand  and 

mal,  and  thereby  cause  such  person*  to  be  appre^ 

bended  and  brought  before  Mm  or  someot^er  Judgfe 

of  the  >same  court,  or  befere  some  one  J)i»ftice  of  4b^ 

J^eace,  is  order  to  his  4ieing  bound)  mth  two  sdi^ 

tM9,  as  the  said  wiarrant  shall  eorpress,  ^witfa' condii> 

tioii  tO'  appear  in  the  said  court  at  the  time  meil-- 

tiooed  in  th«  said  warrant,  ^nd  to  answer  all  andT 

Angular  indfotments  or  informationtf  for -iiiiy  mk^ 

ofienoes  and^if  he  shall  neglect  oriteAase  to  become 

so  bouM,  such  Judge  or  Justice  may  respectively 

commit  him  to  the  common  gaol  of  the  counter, 

city,  or  place,  where  the  offence  shall  have*  been 

comaiitted,  or  where  he  shall  have  beeti  atppre- 

hended,   tHere  to  remain  uniril  fae  shril  beeome 

bound  aS' aforesaid,  or  be  discharged  by  ordeii«of  Jl^e 

said  c6urt,  in  term  time,  or  by  one  of  the  Judges*of 

the  said. court,  in  vacation;  and  the  recognizahice 

to  beitbereupon  taken  shall  be  returned  and  filed  in 

tbesaid  court,  and  shall  continue  in  force  until 

such  person  shall  have  been  acquitted  of  such  o^ 

fence,  or  in  case  of  conviction,  shall  have  received 

judgment  for  the  same,  unless  sooner  declared  by 

the  said  court  to  be  discharged/^    And  the  same 

act  further  provides,  ^^  That  in  ease  any  defendant 
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|>e  ooiQiiiittedt  eitb^  by  virtue  of  such  warntnl,  M 
Jby  virtue  t>f  any  writ  of  capias  ad  re8{k>DdendiiiDf 
lor  waat  of  bail,  a  copy  of  the  iudictroent  or  infer* 
matioo  shall  be  delivered  to  him  or  to  hia  gaoler, 
with  notice  that  unless  be  shall  within  eight  days 
•nter  an  appearance,  plea,  or  demurrer,  to  such  io- 

• 

dJctment.or  information,  an  appearance  and  the  jdea 
4>f  not  guilty  will  be  entered  in  his  name ;  and  that 
if  such  defendant  ahall  neglect  for^  eight  days  to 
Boter  an  appearence,  and  to  plead  or  demur,  the 
pro|»ecutor  may,  on  affidavit  of  the  service  of  the 
oopy  and  notice,-  enter  m  appearance  and  the  plea 
of  not  guilCjjf,  and  proceed  in  the  usual  course:  and 
that«  upon  aoquittal,  the  Judge  beiore  whom  the 

trial  is  bad  (though  not  a  Judge  of  the.  King'sBeocliO 
iMy  order  such  defendant  to  be  discharged  out  of 
.custody  as  to  hi>  aloresaid  coounitment*'' 

With  respect  tp  the  seizure  of  j>apera,  it  is. said 
to  hf^ve  been  resolved  by  all  the  Judges,,  that  w)m»s 
peraofis  tmifo,  print,  or  sell  any. paoipU^y  Kmm- 
daliaiiif  the  public  ot  private  peraons,  attcfaiboQlM 
may  be  seized,  and  the  person  piinishfld.  i^  hiw^*« 

The  practice  of  issuing  a  geci€;nl  warvaat  %m 
setae  the  pafiers.of  a  suspected,  p^raoo^  fp|ina»i 
to  have  he^n  frequently  resorted  to*  ia  fcrinti 
limes,  with  great  abusei  of  wbkhth^  fiae  of  timd 
Coke  himself  furnisbes  an  ioatanee ;  whose  p^fMift 
were  seized  and  carried  to  the  Secretary's  offias^ 

*  4  lUad.  St  Law«  i«4.         ^ 
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some  valuable  securities,  which  were  never 
returned  to  him*.  Insignificant  however  is  a  loss  pf 
such  a  nature  when  compared  with  the  more  serious 
evils  incident  to  such  a  procedure,  the  grievous  in- 
vasion of  domestic  peace  and  security,  and  the  facility 
Vfhh  which  a  person  might  be  made  responsible  for 
the  contents  of  writings  never  in  his  possession,  or 
deprived  of  those  necessary  for  the  purpose  of  his 
defence. 

A  warrantf  was  issued  in  the  name  of  the  Duke 
of  Newcastle,  one  of  the  Secretaries  Of  Sliate,  di- 
r^ted  to  two  of  the  King's  messengers,  requiring 
them,  taking  a  constable,  to  make  a  diligent  search 
in  the  house  of  Dr.  Earbury,  the  author  of  a  trea- 
sonable paper,  entitled  "  The  Royal  Oak  Journal,"  ' 
for  all  papers  of  whatsoever  kind  in  his  custody,  and 
to  bring  the  said  papers  before  him ;  the  messengers, 
without  taking  a  constable  to  their  assistance,  en- 
tered the  defendant's  house,  seized  bis  papers  and 
brought  them  before  Mr.  De  La  Faye,  who  was 
the 'Duke's  Secretary  and  a  Justice  of  the  Peace.*- 

The  defendant  afterwards  applied  to  the  Coulrof 

King's  Bench  to  have  his  papers  restored  to'him, 

insfetidg  that  a  Secretary  of  State  codid  not  legally 

gram  a  warfsmt  to  seize  a  person^s  papers.   '  L(Md 

C.  JF.   Handwicke  sfiid,  that    as    to  seizing  the 

deibftdin(%!  |Hip^«  be  wonht  not  give'  any  opihion 

whMlMr it  ^fms  legal  or  not,  that  the  Court  of  King's 

BeocfaMCOHld  not  grant  a  rule  upon  the  mes^senger 

^  Dig.  L.  L.  33. 

t  S  Barnard.  K.  B.  346.  D\^.  L.  L.  33. 
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who  did  seize  them  to  restore  them,  and  therefpre 
that  the  question  was  not  properly  before  the  Court 
for  their  determination* 

But  in  the  great  case*  of  the  seizure  of  papers,  it 
was  decided,  that  a  Secretary's  warrant  to  search  fix 
papers  was  illegal ;  and  Ld.  Cambden,  C*  J.  ob- 
served, '^  If  this  point  should  be  determined  in 
favour  of  the  jurisdiction,  the  secret  cabinets  and 
bureaus  of  every  subject  in  the  kingdom  will  be 
thrown  open  to  the  search  and  inspection  of  a  mes- 
senger, whenever  the  Secretary  of  State  shall  think 
fit  to  charge  or  even  suspect  a  person  to  be  the  au^ 
thor,  printer,  or  publisher  of  a  seditious  libel.  This 
powqr  so  assumed  by  a  Secretary  of  State,  is  an  ex- 
ecution upon  all  the  parties'  papers  in  the  first  in- 
stance ;  his  house  is  rifled — his  most  valuable  secrets 
wrested  out  of  his  possession,  before  the  paper,  for 
which  he  is  charged,  be  founc^ criminal  by  any  com* 
petent  jurisdiction,  and  before  he  is  convicted  either 
of  writing,  publishing,  or  being  concerned  in  the 
paper.  This  power  of  the  Secretary  is  not  sup- 
ported by  one  single  citation  from  any  law  book 
extant — it  is  claimed  by  no  Magfstrate  in  the  kio(' 
dom  but  himself.  Papers  are  the  owner^a  goods 
and  chatties, — they  are  his  dearest  property,  aad 
are  so  far  from  enduring  a  seizure,  tjiat  they  wiH 
hardly  bear  an -inspection;  and  though  the  eye 
cannot,  by  the  law  of  England,  be  guilty  of  a  tr» 

•  Entlck  V.  Carringtoii  aad  others,  11  St.  Tn  317- 


pass,  yet  where  private  papers  are  removed  and 
carried  away,  the  secret  nature  of  the  goods  wiH 
be  an  aggravation  of  the  trespass,  and  demand  more 
considerable  damages  in  that  respect.  Where  is 
the  written  law  that  gives  any  Magistrate  such  a 
power  ?  I  can  safely  say,  there  is  none;  and  there- 
fore it  is  too  much  for  us,  without  such  authority, 
to  pronounce  a  practice  legal,  which  would  be  sub- 
versive of  all  the  comforts  of  society.^' 

**  There  is  no  authority  to  shew  that  libels  might 
be  seized,  except  the  opinion  of  the  twelve  Judges, 
at  the  close  of  the  reign  of  C.  II.,  who  gave  it  as 
their  opinion,  that  no  one  could  legally  expose  to 
the  public  any  thing  that  concerned  the  affairs  of 
the  public,  without  licence  from  flie  King.  This 
was  quoted  by  C.  J,  Scr9ggs,  on  the  trial  of  Harris 
for  a  libel,  who  extended  the  doctrine  to  the  sei- 
zure of  all  books,  pamphlets,  and  writings,  on  mat- 
ters of  public  concern." 

Andagain,  "  It  is  urged  as  an  argument  of  uti- 
lity, that  such  a  seitrch  is  a  means  of  detecting  of- 
fenders by  discovering  evidence.-  I  wish  some 
case  had  been  shewn  where  the  law  forceth  evi- 
dence out  of  the  owner's  cu&tody  by  process.^^ 

"  In  the  criminal  law  such  a  proceeding  was  never 
beard  of;  and  yet  there  are  some  crimes,  such,  for 
instance,  as  murder,  rape,  robbery,  and  housebreak- 
ing, to  say  nothing  of  forgery  and  perjury,  that  are 
more,  atrocious  than  libelling;  but  our  law  has 
provided  no  pap^r  search  upon  those  occasions  to 

R  R  2 
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help  forward  the  conviction.  Whether  this  pro- 
ceedeth  from  the  gentleness  of  the  law,  or  from  the 
consideration  that  such  a  power  would  be  more  per- 
nicious to  the  innocent  than  useful  to  the  public,  I 
will  not  say." 

**  Observe  the  wisdom  as  well  as  the  mercy  of  the 
law.  The  strongest  evidence  before  trial,  being  only 
ex  parte^  is  but  suspicion,— it  is  not  proof:  weaker 
evidence  is  a  ground  of  suspicion,  though  in  a 
lower  degree ;  and  if  suspicion  at  large  should  be 
a  ground  of  search,  especially  in  case  of  libels, 
whose  hous^  would  be  safe  ?  Upon  the  whole,  we 
are  of  opinion,  that  the  warrant  to  seize  and  carry 
away  the  parties'  papers  in  case  of  a  seditious  libel, 
is  illegal  and  vdid.'* 

And  the  House  of  Commons^  afterwards  came  to 
a  resolution,  declaring  the  seizure  of  papers,  in  the 
case  of  libel,  to  be  illegal. 

Since  a  criminal  proceeding  is  in  its  nature  local, 
the  offence  must  be  laid  and  proved  to  have  been 
committed  in  the  county  within  which  the  billf 
is  preferred.  And  the  indictment  may  be  tried 
at  the  quarter  sessions,  before  the  Justices  of  the 
Peace,  as  well  as  before  the  Justices  of  Oyer  and 
Terminer  J. 

With  respect  to  the  technical  mode  of  framing  ao 

*  iour.  Comm.  S5th  April,  1766. 

t  4  Read.  SU  Law.  155.  8  Mod.  d2S.  Dig.  L.  L.  97. 

X  2  Hmw.  c.  S.  0.  88.  R.  v.  Sumniert.  1  Lev.  iS9. 
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information  or  indictmeat,  little  remains  to  be 
added,  to  the  observations  already  made  on  the  sub- 
ject of  the*  declaration.  It  has  been  decided,  that 
it  is  unnecessary  to  aver  the  offence  to  have  been 
committed  with  '^  force  and  arms/'  sincef  the  pub- 
lishing of  a  libel  is  not  a  breach  of  the  peace,  but 
only  tends  to  the  breaking  of  it/ 

Neither  is  it  necessary  to  allege  that  the  matter 
published  is  &lse,  4ince  the  averment  need^  not  be 
proved ;  but  the  word  malitiose§,  or  at  least  some 
equivalent  epithet,  has  been  held  essential. 

An  indictmentjl  stating  that  the  defendant 
^*  scripsit,  fecit,  et  publicavit,  seu  scribi  fecit,  et 
publicari  causavit,''  has  been  held  too  uncertain. 

The  most  \jsual  plea  in  an  indictment  or  infor- 
mation, is  the  general  issue  of  noi  guilty^  by  which 
the  defendant  puts  himself  generally  upon  the 
country  for  his  deliverance,  and  is  entitled  to  take 
advantage  of  every  defect  in  the  evidence  for  the. 
prosecution  ;  or  to  rebut  that  evidence  by  coun- 
ter proof,  tending  to  convince  the  jury,  either  that 
the  act  imputed  was  not  committed ;  or  allowing 
the  publication,  to  shew  from  the  context^,  or  other 
circumstances,  either  that  the  matter  published  was 

*  Vide  supra,  ch.  19>  20. 

t  7  T.  R.  4. 

X  lb. 

§  Sty.  392.  per  Roll.  C.  J.  1  Vin.  Ab.  539.  pi.  3. 

II  8  Mod.  3^8. 

%  R.  V.  Lambert  and  Perry,  2  Camp.  N.  P.  398. 
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not  criminal  in  its  nature  ;  or  if  criipinal,  that  it  was 
publisl^i^d  inadvertently*,  and  without  any  giiilty 
knowledge^.  > 

*  R.  V.  Lord  AbingdoQ,  1  Esp.  336* 

t  Id  the  case  of  the  King  v.  Holt,  5  T.  R.  444.  Lofd 
Kenyoq,  C.  J.  observed,  if  the  defendant  could  have  shewn 
that  he  bad  published  the  paper  in  question  without  knowing 
its  conteQtSy  as  that  he  coukl  not1*ead,  and  was  not  infonoed  of 
its  tendency  till  aAerwards,  that  moment  migh(  haTe  beet 
prfsse^  upon  the  Jgry, 
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CHAPTER  XL. 


Of  the  Trial  and  iis  Incidents. 

XHE  offence  of  the  defendant,  as  staled  upon  tli« 
record,  is  compounded  of  four  ingredients, 

1.  The  naked  overt  act,  by  whicb  he  was  instru*- 
mental  to  the  existence  or  publication  of  the  libel. 

3.  The  sense  in  which  he  published  the  libel,  as 
pointed  out  by  the  proper  averments. 

3.  The  tendency  of  the  matter  published,  when 
thus  understood,  to  create  public  mischief. 

4.  The  criminal  intention  with  which  he  acted, 
inckiding  a  guilty  knowledge  of  the  contents  of 
the  alleged  libel. 

The  two  first  of  these  are  mere  n^atters  of  fact, 
whicb  have  ever  been  considered  a%appertaining  to 
the  decision  of  a  jury,  conformably  f'ith  the  maxim, 
^^  Ad  quaestionem  facti  respondent  juratores,  ad 
quasstionem  juris  respondent  judices.'^ 

But  with  respect  to  the  tendency  of  the  publica^- 
tion  and  the  intention  of  the  publisher,  a  remdrk^ 
able  doubt  has  prevailed,  whether  their  considera- 
tion ought  not  to  be  abstracted  from  a  jury  and 
reserved  exclusively  for  the  attention  and  decision 
of  the  Court.  • 

Before  the  history  of  the  question  is  briefly 
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sketched,  it  may  be  proper  to  suggest  by  what 
peculiarity  in  the  subject  matter  it  was  raised. 

The  essence  of  a  libel  consists  jn  its  tendney  to 
produce  mischief,  without  regard  to  any  mischief 
actually  produced:  when,  therefore,  the  act  of  pub- 
lication, aqyd  sense  and  meaning  of  a  libel  have  been 
OBce  established,  its  illegality,  that  is,  its  tendeocy, 
appears  oo  the  record,  and  requires  no  further  vA 
from  evidence.  But  the  intrinsic  illegality  is  not  a 
mere  question  of  law,  since  it  consists  in  tendency, 

• 

which  cannot  depend  wholly  upon  authority  and 
precedent,  but  partly,  at  least,  upon  extrinsic  dr* 
cumstances,  the  temper  of  the  public  mind,  and  the 
passing  events  of :  the  day.  Nor  is  tbe  intrinsic  ille- 
gality a  mere  question  of.  fact ;  if,  indeed,  tbe  cri- 
minality were  required  to  be  ascertained  by  some 
visible  effect,  as  the  production  of  a  riot,*  no  doubt 
eould  exist,  and  a  jury  must  determine  the  question 
of  libel  or  no  libel,  by  inquiring  into  the  existeace 
of  tbe  visible  test;  but  resting  in  mere  tendency,  it 
cannot  be  decided  by  the  mere  aid  of  that  kind  of 
evidence  upon  their  credence  to*  which  a  jury  in 
<generaL:pronounce  their  verdict.  The  question, 
therefore,  nakedly  considered,  and  without  re- 
^ference  to  authorities,  is  ambiguous  in  its  nature, 
depending  for  its  solution  upon  a  sound  juK%m6Dt 
muA  diaecetion  applied  to  the  alleged  libel  and  the 
^temper  and  ciwumstances  of  society,  rather  then 
<iipon  a  profound  knowledge  of  laMr  on  the  one  hand, 
of  tbe  assistance  of  evidence  on  the  other. 
After  the  abolition  of  the  Star-chamber,  which  in 
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oase  of  libel  exercised  an  unbounded  controul  oret 
both  law  and  ftict,  the  cognisance  of  sucb  offences 
revetted  to  the  court  of  King's  Bench,  to  be  ex* 
ercised  in  the  constitoticmal  mode  by  ^the  interven- 
tion of  a  jury  ;  and  till  some  time  after  this  period, 
no  doubt  seems  to  have  <  been  entertained  of  the 
right  of  a  jury  to  give  a  general  verdict  in  the  case 
of  libel,  as  well  as  in  any  other  criminal  proceed- 
ing. 

In  the  yearl670*,  two  Quakers,  Penn  and  Mead, 
indicted  for  seditiously  preaehing  to  a  multitude 
tumultuously  assembled  in  Gracechurch^street, 
were  tried  before  the  Recorder  of  London,  who 
told  the  Jury,  that  they  had  nothing  to  do  but. to 
find  wh^her  the  defendants  had  preached  or  not ; 
for  that,  whether  the  matter  or  the  intention  of  their 
preaching  was  seditious,  were  questions  of  law 
i>ut  not  of  fact,  which  they  were  to  keep  to  at  their 
peril.  The  Jury  first  found  Penn  guilty  of  speak- 
ing to  the  people  in  Gracechurch-street.  This  ver- 
dict having  been  refused  by  the  Recorder,  the  Jury 
again  retired,  and  afterwards  brought  in  a  general 
verdict  of  acquittal ;  this  the  Court  considered  as  a 
contempt,  and  set  a  fine  of  forty  marks  on  each  of 
them,  and  directed  them  to  be  confined  till  the  fine 
should  be  paid.  Edward  Bushel,  one  of  the  ju- 
rors, refused  to  pay  the  fine,  and  being  imprisoned 
in  consequence  of  his  refusal,  sued  out  his  writ  of 
habeas  corpus,  which  was  returned,  together  with 

the  cause  of  his  commitoDentt  ^  his  acquitta}  of  Penn 

^^  > 

*  fintthert  case,  Vaaghan.  Rep.  135. 
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and  Mead  against  the  taw  of  England,  against  the 
evidence,  and  against  the  direction  of  the  Court  on 
matter  of  law/' 

Lord  Chief  Justice  Yaughan,  on  the  latter  part 
of  the  return,  observed,  ^^  The  words,  that  the  Jury 
did  acquit,  against  the  dii:ection  of  the  Court  in 
matter  of  law,  literally  taken  and  de  plan0j  are  in- 
significant and  unintelligible ;  for  no  issue  can  be 
joined  of  matter  in  law,  no  Jury  can  be  chaiged 
with  matter  in  law  barely,  no  evidence  ever  was  or 
can  be  given  to  a  Jury  of  what  is  law  or  not,  nor 
lio  such  oath  can  be  given  to  or  taken  by  a  Jury  to 
try  matter  in  law,  nor  no  attaint  can  lie  for  such 
a  folse  oath. 

*  <^  Therefore  we  must  take  off  this  veil  and  colonr 
of  words,  which  make  a  shew  of  being  something, 
and  in  truth  are  nothing. 

**  If  the  meaning  of  these  words,  finding  against 
the  direction  of  the  Court  in  matter  of  law,  be,  that 
the  Judge  having  beard  the  evidence  given  in  Court, 
for  he  knows  no  other,  shall  tell  the  Jury  upon  thn 
evidence,  the  law  is  for  the  plaintiff  or  for  the  de- 
fendant, and  you  are  under  the  pain  of  fine  and  im- 
prisonment  to  find  the  contrary,  then  the  Jury 
ought  of  duty  so  to  do,  every  man  sees  that  the 
Jury  is  but  a  troublesome  delay,  great  charge,  and 
of  no  use  in  determining  right  and  wrong;  and, 
therefore,  the  trials  by  them  may  better  be  abo- 
lished than  continued,  which  were  a  strange  new 
found  conclusion,  after  a  trial  so  celebrated  for 
many  hundreds  of  years. 
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'^  For  if  the  Judge,  ffom  the  evidence,  shall  by  his 
own  judgment  first  resolve  upon  any  trial  what  the 
fact  is,  so  knowing  the  fact  sbal)  then  resolve  what 
the  law  is,  and  order*  the  Jury  severally  to  find  ac« 
cprdingly,  what  either  necessary  or  convenient  usq 
can  be  fancied  of  Juries,  or  to  continue  trials  by 
them  at  all/' 

Upon  the  trial  of  Nathaniel  Thompsonf  and 
others  for  composing  and  publishing  libeljous  re-- 
marks upon  the  administration  of  justice,  the  Chief 
Justice;}:  concluded  his  observations  to  tbe  Jury,by 
saying — *^  Gentlemen,  I  do  leave  it  to  you,  whe-^ 
ther  upon  this  evidence  you  do  not  believe  theni  all 
to  be  guilty  of  this  design  of  traducing  tbe  justice 
of  the  nation/' 

In  the  case  of  the  Seven§  Bishops,  who  were  in* 
dieted  for  having  offered  a  petition  to  the  King» 
which  was  alleged  to  be  a  libel,  the  Judges  whoi 
seemed  no  ways  inclined  to  favour  the  defendants^ 
would  not  accede  to  the  doctrine  of  the  Counsel 
for  the  Crown,  who  contended  that  the  malice  and 
sedition,  wherewith  the  prelates  were  cbai^ed^ 
arose  by  construction  of  law  out  of  tbe  fact,  and 
that  the  Jury  had  nothing  to  concern  themselveflb 
with  but  the  fact  of  the  publication  in  Middlesex. 

*  Busheirs  case,  Vaughan.  Rep.  135. 

t  3  St.  Tr.  37.  The  object  of  the  publication  was  to  prove 
that  Green,  Berry,  and  UilU  bad  been  improperly  convicted  o( 
the  murder  of  Sir  Edmoodbury  Qodffcy. 

%  Sir  Francis  Pefnberton. 

§  St.  Tr.  4  J.  2. 


' 


dM  ^      or  THE    TRIAL 

The  defendants  had  given  in  evidence  several 
parliamentary  docutnents,  to  prove  that  the  dispeos- 
ing  power  claimed  by  the  King,  and  against  the  ex- 
ercise of  which  the  petition  of  the  Bishops  was  di- 
rected, was  illegal.     The  then  Attorney-genera  J, 
aftef  some  sKght  remarks  upon  this  evidence,  was 
about  to  conclude  with  a  somewhat  flippant  expres- 
sion of  regret,  that  the  defendants'  counsel  had 
spent  their  time  to  so  little  purpose,' when  the 
Chief  Justice  t)bserved,  "  Yes,  Mr.  Attorney,  I'll 
tell  you  what  they  offer,  which  it  will  lie  on  you 
to  give  ail  answer  to, — they  would  have  you  shew 
how  <lhis  has  disturbed  the  Government  or  dimi- 
nished the  King's  authority.**     The  Attorney -ge- 
neral dien  contended,  that  malice  or  sedition  arise 
by  construction  of  law  out  of  the  fact;  and  that  if 
the  thing  be  illegal,  the  law  says  it  is  seditious,  and 
a  man  shall  not  come  and  say  he  meant  no  harm 
by  it. 

And  afterwards  whilst  the  Solicitor-general  was 
speaking,  the  Chief  Justice  interrupted  him,  by  re- 
questing him  to  eome  to  the  business  before  them, 
and  to  shew  that  the  alleged  libel  w6s  iii  diminution 
of  the  King's  prerogative,  or  thiat  he  ever  had  such 
a  prerogative.' 

Upon  summing  up  to  the  Jury,  the  Chief  Jus- 
tice, after  addressing  the  Jury  upon  the  point  of 
publication,  proceeded,  ^' If  you  believe  this  was  the 
petition  fhey  presented  to  the  king,  then  we  must 
inquire  whether  this  be  a  libel"'     The  Chief  Jus- 
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tice  then  proceeded  to  intimate  his  opkiion,  that 
the  publication  in  question  was  a  libel>  but  as  it 
was  a  point  of  law ^  invited  his  brethr^  to  give  their 
opinions. 

This  the  other  Judges  proceeded  to  do. 

Justice  Holloway  concluded  by  saying,  ^^  I  can^ 
not  think  it  is  a  libel ;  it  is  left  to  you^  Gentkuien, 
but  that  is  my  opinion/' 

Powell  J.  also  delivered  his  opinion  to  the  same 
effect,  leaving  the  issue  to  the  conscietice  of  the 
Jury, 

And  afterwards  when  the  Jury  retired  to  deter* 
mine  upon  their  verdict,  they  were  permitted  to 
take  with  them  the  alleged  libel. 

Upon  the  trial  of  John  Tutchin*,  upon  an  infor* 
mation  for  publishing  a  libel  entitled  the  Observatory 
Lord  Holt  C.  J.,  after  reading  the  printed  papers-al* 
leged  to  be  libels,  told  the  Jury,  "  Now  you  are  to 
consider,  whether  these  words  I  have  read  to  you 
do  not  tend  to  beget  an  ill  opinion  c^the  adminis- 
tration  of  the  Government.^'  The  learned  Judge,* 
it  is  true,  concluded  his  address,  as  was  afterwards 
observed  by  Lord  Mansfteld  C.  J.,  by  saying,  "  If 
you  are  satisfied  that  he  is  guilty  of  composing  and 
publishing  these  papers  in  London,  you  are  to  find  * 
him  guilty/'  But  these  words  have  immediate  re*- 
ference  to  the  ground  of  defence  upon  >vhich  Mn 
Tutchin's  counsel  meant  to  rely;  namely,  that  the 

*  4  St.  Tr.  659* 
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offence  hdd  not  been  proved  to  haVe  bee^  comtehted 
in  London,  add  cannot  be  consideifed  as  ii^ed  for  the 
purpose  of  withdrawing  the  attention  of  the  Jurj 
from  the  quality  of  the  publication,  upon  which  ibey 
had  just  before  received  instructions;  an<l4ndeed  to 
suppose  it  had  so  meant  would  prove  too  much, 
since  if  so,  the  Jury  were  directed  not  to  find  the 
truth  of  the  innuendos, 

The  first  instance  which  appears  where  the  Court 
•  directed  the  Jury  to  find  the  defendant  guilty,  if 
they  were  satisfied  with  the  evidence  of  publicatioQ, 
appears  to  be  that  of  the  King  v.  Clerk*  for  pub- 
lishing Mist^s  Weekly  Journal.  It  appeared  upon 
evidence,  that  the  defendant  acted  merely  as  ser- 
vant to  a  printer,  that  his  business  was  to  clap  down 
the  presSf  and  there  was  little  or  no  proof  of  a  guil^ 
knowledge  of  the  contents  of  the  paper,  or  of  his 
being  concerned  in  a  criminal  act.  It  was  objected 
by  Serjeant  Hawkins,  that  the  charge  of  a  malicin 
bus  and  traitorous  design  was  not  supported  by  the 
evidence,  from  which  it  appeared  that  the  defend- 
ant acted  ignorantly  and  in  obedience  to  bis  ma^* 
ter's  directions.  But  it  was  answered,  that  siace 
the  defendant  was  merely  charged  with  the  publish* 
ing  a  seditious  libel,  the  malice  was  immaterial ;  and 
Lord  Raymond,  Chief  J.  informed  the  Jury,  that  the 
fact  of  printing  and  publishing  only  was  in  issue. 

And  the  same  learned  Judge,  upon  the  trial  of 

*  2  G.  2.  175^9.  Baraard.  K.  B.  304. 
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an  information*,  directed  the  Jury,  ^^  that  tliere  weie 
three  points  ibr  consideration  :  the  fact  of  publica** 
tion,  the  meaning,  (these  two  for  the  Jury)  theqiies^ 
tion  of  law  or  criminality  for  the  Court, upon  the 
record." 

Lord  Chief  Justice  Lee  gave  the  same  direction  in 
the  King  v.  Oweni;,  and  Lord  Chief  Justice  Ryder 
followed  his  example  in  the  case  of  the  King  v. 
NuttJ. 

Lord  Mansfield,  soon  after  his  appointment  to 
the  high  office  of  Chief  Justice,  laid  down§  the  same 
doctrine  in  the  case  of  the  King  v.  Shebbeare;  and 
though  the  same  learned  Judge  repeated  the  same 
directions  in  a  number  of  similar  cases,  all  disquisi* 
tion  upon  the  province  of  the  Jury  on  these  points 
seems  to  have  slept,  till  the  verdict  given  in  the 
case  of  the  King  v.  Woodfall||.  That  was  the  case 
of  an  information  filed  by  the  Attorney-general  for 
publishing  a  seditious  libel  signed  Juniui ;  the  Jury 
found  him  guilty  of  the  printing  and  publishing 

ONLY. 

Upon  motion  to  arrest  the  judgment,  it  was  in- 
sisted upon  for  the  defendant,  that  a  criminal  inten* 
tion  is  the  essence  of  the  offence ;  and  that  since 
they  had  not  found  malice,  it  must  be  taken  not  to 
have  existed,  since  a  verdict  could  not  be  supplied 
by  inference;  but  that  at  all  events  the  verdict  was 

*  9  St.  Tr.  265. 

t  10  St.  Tr.  App.  196.  2,  5  G.  2.  K.  B.  MSS.  Dig.  LL.  67. 

X  Per  Lord  Mansfield,  3  T.  R.  430  in  the  notes. 

§  lb.  \|  5  Burr.  2601. 
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imperfect,  and  that  there  should  be  a  new  trial.  For 
the  CrowD  it  was  argued,  that  the  bw  would  coHect 
the  intention  from  the  libel  itself,  that  the  printing 
and  publishing  were  all  the  Jury  had  to  inquire 
about,  and  that  the  intention  might  be  collected 
from  the  libel  itself. 

Lord  Mansfield,  C.  J.  in  delivering  the  judgment 
of  the  Court,  observed,  '^  there  may  be  cases  where 
the  feet  proved  as  a  publication  may  be  justified, 
or  excused  as  lawful  or  innocent ;  for  no  fiatct  which 
is  not  criminal,  in  case  the'  paper  be  a  libel,  can 
amount  to  a  publication,  of  which  the  defendant 
ought  to  be  found  guilty.  But  no  question  of  that 
kind  arose  in  this  case,  therefore  I  directed  the 
Jury  to  consider  whether  all  the  innuendos,  and  all 
the  ap{]dications  to  matters  and  persons,  made  by 
the  information,  were  in  their  judgments  the  true 
meaning  of  the  paper ;  if  they  thought  otherwise, 
they  should  acquit  the  defendant,  but  if  they  agreed 
with  the  information,  and  believed  the  evidence  as 
to  the  publication,  they  should  find  him  guilty." 
The  learned  Judge  then  proceeded  to  observe,  that 
if  proof  of  the  express  intent  of  the  defendant  were 
requisite,  the  direction  was  wrong ;  but  that,  whe- 
ther the  paper  was  in  law  a  libel,  was  a  question  of 
law  upon  the  face  of  the  record.;  and  that  the  epithets 
in  the  information  were  formal  inferences  of  law 
from  the  printing  and  publishing.  That  the  verdict 
finds  only  what  the  law  infers  from  the  fact;  that 
where  an  act,  in  itself  indifferent,  if  done  with  a 
particular  intent,  becomes  criminal,  there  the  intent 
must   be  proved  and  found  ;   but  where  the  act 
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is  in  itself  unlawful,  the  jpiroof  of  justification  lies 

•upon  the  defendant,  and  in  faiidr^  thereof  the  law 

implies  a  criminal  intent/*  '    '    :       '         / 

Having  thus  declared  his  opinion  upon  the  subject 
of  libel,  in  the  propriety  of  which  his  brethren  agreed 
with  him,  Lord  Mansfield  then  proceeded  to' deliver 
the  sense  of  the  Court  upon  the  verdict  before  them ; 
thesabstance  of  which  was,  that  as  a  doubt  had'arisen 
from  the  introduction  of  the  ambiguous  and  ufiusual 
word  only  into  the  verdict,  there  should  be  a 
venire  de  novo*. 

The  legality  of  the  doctrines  laid  down  by  Lord 
Mansfield  in  Woodfalfs  case,  appears  to  have  been 
expressly  decided  upon  by  the  Court':  of  King's 
Bench,  for  the  first  time,  in  the  case  of  the  King 
against!  Wm,  I>avies  Shipley,  Dean  of  St.  Asaph. 
The  defendant  was  tried  before  Mr.  J.  Buller,'  atj 
Shrewsbury,  upon  an  indictment,  charging  him  <vhh 
having  published  a  malicious,  seditious,  atid  scan- 
dalous libel,  entitled,  "  The  Principles  of  Gbvern- 
rnent,  in  a  Dialogue  between  a  Cientleman  and  a 
ii'armer,  ^Vith  intent  to  incite  the  King's  subjects  to 
attempt,  by  force  and  violence,  td  make  alterations  in 
the  government,  state,  and  constitution  of  the  king- 
dom.  The  fact  of  publication  was  clearly  proved ;  and 
of  the  truth  Of  the  innueridos  there  was  no  doubt, 
since  they  merely  averred,  that  by  the  letter  G.,  was 

•    ♦  Wobdfall's  case.    5  Burr.  266 !• 

-    t  3  T.  R.  428.  in  the  oote»,  see  aUo  Kidgway's  speeches  of 
tlie  Hon,  Thomas  Erskine,  voltl. 
J  Aug.  6th,   1784.    . 
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meant  gentleman ;  by  F.,  fistrmer;  by  the  King«  the 
King  of  Great  Britain.  One  witness  for  the  de- 
fendant stated,  that  uponhisinforming  him,  thatsome 
gentlemen  were  of  opinion  the  publication  might  do 
harm,  the  defendant  answered,  he  should  be  sorry  to 
publish  any  thing  that  tended  to  sedition ;  thai 
some  time  after,  he  said,  upon  reading  it  at  a  public 
meeting,  ^^  I  am  now  called  upon  to  shew  that  it 
is  not  seditious,  but  I  read  it  with  a  rope  about 
my  neck ;''  and  that  upon  another  occasion*  when 
he  had  read  it,  he  gave  his  opinion  thai  it  was  not 
quite  so  bad. 

The  learned  Judge,  on  summing  up  the  Jury, 
declared,  that  it  was  not  for  him  to^ay  whether  the 
pamphlet  was  or  was  not  a  libel ;  and  concluded  bis 
address  to  them  in  these  words :  '*  If  you  are  satis* 
fied  that  the  defendant  did  publish  this  pamphlet, 
and  are  satisfied  as  to  the  truth  of  the  innuendos, 
in  point  of  law,  you  ought  to  find  him  guilty;  if 
you  think  they  are  not  true,  you  will  acquit  him.^ 
The  Jury  brought  in  their  verdict  "  guilty  of  pub- 
lishing only/'  The  learned  Judge  then  informed 
them,  that  by  such  a  verdict  they  would  negatire 
the  meaning  of  the  innuendos,  but  that  if  they  left 
out  the  word  onfy^  the  question  of  law  woiiM 
be  open  upon  the  record,  and  that  the  defawlaiK 
might  move  in  arrest  of  judgment.  Upon  this  di» 
rection,  Mr.  Erskine  (the  defendant's  counsel)  saidt 
^*  I  beg  to  ask  your  Lordship  this  question,  whe« 
ther,  if  the  Jury  find  him^guiity  of  publishing,  left* 

*  Ridgway^s  speeches  of  the  Hod.  Thomas  Erskine. 
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ing  out  the  word  only,  and  if  the  judgment  be  not 
arrested  by  the  court  of  King^s  Bench,  the  sedition . 
will  not  stand  recorded  ?''  . 

Mr.  J.  Sullen  "  Np,  it  will  not ;  unless  the 
pamphlet  be  a  libel  in  point  of  law.^'  The  Jury 
then  returned  their  verdict,  ^^  Guilty  of  publishing, 
but  whether  a  libel  or  not  we  do  not  find.^' 

Upon  a  motion  for  a  new  trial,  on  the  ground  of 
a  misdirection  by  Mr.  Justice  BuUer,  the  Counsel 
for  the  defendant  urged  five  distinct  points — 

1.  That  in  every  criminal  case,  upon  a  plea  of 
not  guilty,  the  Jury  are  charged  generally  with  the 
defendant's  deliverance  from  that  crime,  and  not 
specially  from  any  single  fact.  Upon  this  topic  it 
was  urged,  that,  the  rules  of  pleading  in  civil  cases 
were  framed  for  the  purpose  of  preserving  the  ju- 
risdiction  of  the  Court  and  Jury  distinct,  by  a  sepa- 
ration of  the  law  from  the  fact;  but  that  in  criminal 
cases,  no  such  boundary  was  ever  attempted; — that 
on  the  contrary,  it  had  been  the  custom,  from  the 
time  of  the  Norman  conquest,  for  the  defendant  to 
throw  himself  upon  his  country  for  deliverance, 
upon  the  general  issue  of  not  guilty,  and  to  receive 
from  the  verdict  of  the  Jury  a  complete,  general, 
and  conclusive  deliverance. 

In  support  of  this  doctrine,  the  opinions  of  Sir 
Wm.  Blackstone,  Sir  M.  Hale,  Sir  Mich.  Foster*, 
aiid  Lord  Raymond,  weref  referred  to,  and  thence 
assumiifig  that  the  jury  had  a  right  to  give  a  general 
verdict,  it  was  con  tended,  that  to  enable  them  todoso,' 

*  Foster  256.  f  2  Lord  Ray.  1 494< 
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it  was  the  duty  of  the  Judge  to  direct  them  upon  the 
law  ;  and  that  having  omitted  so  to  direct  them,  and 
having  informed  the  Jury,  that  neither  the  illegality 
of  the  paper,  nor  the  intention  of  the  defeDdaoty 
.  were  within  their  jurisdiction,  the  defendant  bad,  in 
fact,  been  found  guilty  without  any  investigation 
of  his  guilt,  and  without  any  power  left  to  the  Juiy 
to  take  cognizance  of  his  innocence. 

That  2dly.  No  act  is  in  itself  a  crime,  as  abstracted 
from  the  malicious  intention  of  the  actor,  the  estab- 
lishment of  the  fact  being  nothing  more  than  evi- 
dence of  the  crime,  and  not  the  crime  itself,  unless 
the  Jury  render  it  so  by  referring  it  voluntarily  to 
the  Court  by  special  verdict.  That  in  every  case, 
a  general  verdict,  which  is  as  comprehensive  as  the 
issue,  unavoidably  involves  a  question  of  law  as 
well  as  fact,  and  therefore  that  a  Judge  who  means 
to  direct  a  Jury  to  find  generally  against  a  defendant, 
must  leave  to  their  consideration  every  thing  which 
goes  to  the  constitution  of  that  general  verdict,  and 
to  direct  them  how  to  form  that  general  conclusion 
of  guilty,  which  is  compounded  of  both  law  and 
fact. 

That  the  verdict  must  be  taken  to  be  either  ge- 
neral or  special;  if  general,  it  had  been  found  with- 
out a  co-extensive  examination — if  ispecial,  the  term 
guilty  could  have  no  place  in  it:  that  the  term 
guilty  was  either  operative  and  essential,  or  a  mere 
epithet  of  form;  if  essential,  then  a  conclusion  of 
Criminal  intention  had  been  obtained  from  the  Jury 
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without  permitting  them  to  exercise  their  judgment 
on  the  defendant's  evidence — if  formal,  no.judg- 
Hient  could  be  founded  on  it.  i 

3d\y.  TK*at  the  circumstance  of  the  libel's  ap- 
pearing upon  the  record  did  not  distinguish  it  from 
other  criminal  cases.     For  first,  the  whole  charge 
does  not  always  appear  upon  the  record ;  since  a 
part  of  a  publication  may  be  indicted,  smd  may, 
when  separated  from  the  context,  bear  a  crimiual 
construction  ;  and  since  the  Court  is  circumscribed 
by  what  appears  upon  the  record,  the  defendant 
could  neither  demur  to  the.  indictment  nor  arrest 
the  judgment  after  a  verdict  of  guilty.     That  the 
defendant  is  equally  shut  out  (by  the  doctrine  in- 
sisted   on)  from  deriving  any   aid  from  context, 
in  his  defence  before  a  Jury,  for  though  he  should 
read  the  explanatory  context  in  evidence,  he  can 
derive  no  advantage  froin  reading  it,  if  the  Jury  are 
bound  to  find  him  guilty  of  publishing  the  matter 
contained  in  the  indictment,  however  its  innocepce 
may  be  established  by  a  view  of  the  whole  work  ; 
that  the  only  operation  of  the  context,  is  to  shew, 
the  matter  upon  record  not  to  b^  libellous,  from 
the  consideration  of  which,  as  being  matter  of  law 
for  the  consideration  of  the  court,  they  are  ex- 
eluded  :  that  to  allow  the  Jury  to  go  into  the  con- 
text, in  order  to  form  a  correct  judgment  of  the  part 
indicted,  is  a  palpable  admission  of  their  right  to 
judge  of  the  merits  of  the  paper  and  the  intention 
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of  Its  author  ;  and  that  it  would  be  preposterous  to 
say  that  the  Jury  have  a  right  to  decide  a  paper  cri- 
minal as  far  as  appears  upon  the  record,  to  be  legal, 
when  explained  by  the  whole  work,  of  which  it  is 
a  part ;  but  that  they  have  no  right  to  say,  that  the 
whole  work,  if  it  happen  to  be  set  out  oa  the  re- 
cord, is  innocent  and  legal. 

That  it  is  equally  absurd  to  contend  that  the  in- 
tention of  the  publisher  may  be  shewn  as  a  fiict  by 
the  evidence  of  any  extrinsic  circumstances— such 
as  the  context ;  and  in  the  same  breath  to  say  that 
it  is  an  inference  of  law  from  the  act  of  puhlicatioa 
which  the  Jury  cannot  exclude.  That  the  conse- 
quences of  such  a  doctrine  would  be  most  dangerous, 
since,  if  a  seditious  intention  could  be  inferred  firom 
publishing  any  paper,  charged  to  be  a  libel,  a  ties- 
sonable  intention  might  with  equal  reason  be  ia« 
feiTed  from  publishing  a  paper  charged  to  be  an 
evert  act  of  treason. 

4tbly.  That  a  seditious  libel  contains  uo  matter 
of  law;  for  the  Court,  in  considering  the  questioo 
of  a  libel,  as  it  appears  gpon  the  record,  are  circum- 
scribed in  forming  their  judgment,  and  can  derive 
no  assistance  from  extrinsic  circumstances ;  sincCi 
if  they  were  to  break  through  their  legal  fetterSi 
their  judgment  would  be  founded  in  facts,  not  in 
evidence  :  but  that  such  objections  would  vani^  if 
the  seditious  tendency  be  considered  as  a  questioo 
of  fact,  since  the  Jury  can  examine,  by  evidence, 
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aU  tboM  drcumstances,  which  establish  the  sedi- 
tious tendency  of  the  paper,  from  which  the  Caiirl 
ure  shut  out. 

Sthly.  That  ia  all  cases  when  the  mischievous 
intention,  which  is  the  essence  of  the  crime,  cannot 
be  collected  by  simple  inference  from  the  iiict 
charged,  because  the  d^endant  goes  into  evidence 
to  rebut  such  inference,  the  intention  becomes  a 
pure  unmixed  question  of  fact  for  the  consider-^ 
ation  of  the  Jury.  That  «« the  publication*  of 
that  which  is  unlawful  is  but  evidence  of  a  crimi- 
inal  intent;''  but  that  in  the  principal  case  evi- 
dence had  been  ofiered  in  favour  of  the  defendant, 
though  by  the  learned  Judge's  directions  to  the 
Jury,  the  whole  of  it  had  been  removed  from  their 
consideratiofl.  That  in  Lamb'sf  case  it  was  laid 
down,  that  every  one  who  should  be  convicted  of 
a  libel  must  be  the  writer,  contriver,  or  malicious 
publisher,  knowing  it  to  be  a  libel ;  that  the  know- 
ledge there  meant  was  not  a  mere  knowledge  of  the 
contents,  for  that  would  make  criminality  depend 
upon  the  consciousness  of  an  act,  and  not  on  the 
knowledge  of  its  quality,  which  would  involve  lu- 
natics and  children  in  all  the  penalties  of  crimi- 
nal law. 

Lord  Mansfield,  C.  J.  in  delivering  the  judg- 
ment of  the  Court,  observed,  ^*  Four  objections 

*  Lord  Mansfield's  doctrine  in  the  cases  of  Woodfiill  and 
AlmoD.  5  Barr.  2€6l.  $686. 
t  9  Co.  59. 
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have  been  made ;  the  first  is  peculiar  to  this  case, 
namely,  that  evidence  of  a  lawful  excuse  or  jus- 
tification was  not  left  to  the  jury  as  a  ground  of 
aoquittaL  Upon  every  such  defence  there  arise 
two  questions — the  one  of  law,  the  other  of  fact. 
Whether  the  fact  alleged  (supposing  it  true)  be  a 
lawful  excuse,  is  a  question  of  law :  whether  the 
allegation  be  trjue,  is  a  question  6(  fact ;  and  ac- 
cording to  this,  distinction,  the  Judge  ought  to 
direct  and  the  Jury  ought  to  follow  his  direction ; 
though  by  means  of  a  general  verdict  they  are  en- 
trusted with  the  power  of  confounding  the  law  and 
fact,  and  of  following,  the  prejudices  of  their  aflfec- 
tions  and  paasions/' 

The  learned  Judge  then  proceeded  to  com- 
ment upon  the  evidence  offered  by  the  defendant, 
which  the  Court  considered  as  rather  aggravating 
his  conduct,  than  supplying  a  ground  of  defence 
to  be  left  to  the  Jury.  His  Lordship  then 
observed,  ^^  The  second  objection  is,  that  the 
Judge  did  not  give  his  own  opinion  whether  the 
writing  was  a.  libel,  or  seditious  or  crimioai. 
The  third,  that  the  Judge, told  the  Jury  that  they 
ought  to  leave  the  question  upon  the  record  to  the 
Court,  .if  they  had  no  doubt  of  the  meaning  and 
publication.^'  That  theansw(;r  to  these  objections  is, 
that,  by  the  constitution,  the  Jury  ought  not  to  de- 
cide the  question  of  law,  whether  such  a  writing  of 
such  a  meaning,  published  without  a  lawful  excuse, 
be  criminal,  and  that  they  cannot  decide  it  agamsi 
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ihe  defendant ;  because,  after  a  verdict,  il  remains 
open  upon  the  record.  That  this  is  peculiar  to  the 
form  of  a  prosecution  for  libel,  that  the  question  of 
law  remains  open  for  the  Court  on  the  record,  and 
that  the  Jury  cannot  deicide  it  against  the  defendant; 
so  that  a  general  verdict  that  the  defendant  is  giiiky 
is  equivalent  to  a  special  verdict  in  other  cases.- 

That  no  ca^e  had  been  cited  of  a  special  verdict  in 
a  prosecution  for  libel,  leaving  the  question  of  law 
upon  the  record  to  the  Court.  That  a  cpiniinal  in- 
tent, from  doing  a  thing  in  itself  criminal  without  a 
lawful  excuse,  is  an  inference  of  law.  That  the  prac- 
tice objected  to  had  continued  ever  since  the  revolu- 
tion without  opposition.  That  the  fundamental  de- 
finition of  trials  by  Jury,  depends  upon  an  universal 
maxim  without  an  exception,  Ad  quasiionemfaeii 
respandeni  juraiores^  ad  qumstumem  juris  respondent 
judices;  that  where  the  questions  can  by  the  form 
of  pleading  be  separated  the  distinction  is  pre- 
served upon  the  face  of  the  record;  but  that  when 
hy  the  form  of  pleading  the  two  questions  are 
blended  together,  and  cannot  be  separated  upon  the 
face  of  the  record,  the  distinction  is  preserved  by 
the  faojiesty  of  the  Jury.  HisXiordship  concluded 
by  giving. the  judgment  of  the  Court,  that  the  rule 
for  a  new  trial  should  be  discharged^. 
.  Lord  Kjenyon,  C.  J.  adopted  Lord  Mansfield's 
doctrine   in   summing   up    to    the  Jury   in    the 

*  Mr.  £rskine  afterwards  moved  in  arrest  of  judgment^  and 
judgment  was  arreslrd,  ihe  Court  considering  the  indictment 
to  be  defective.  - 
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in  the  case  of  the  Kiag  v.  Withers*.  As  a  mtttef 
of  specuiative  curiosity,  it  is  most  singular,  tbat 
the  determinatioD  of  the  four  points  of  which  the 
guilt  of  a  libeller  is  compounded  sllould  have 
afforded  room  for  so  complicated  an  argumeat  in  so 
advanced  a  period  of  £ngiiah  jurisprudence;  the 
case  comprehends  no  aiore  difficult  elements  than 
matters  of  construction  and  of  intention,  questions 
hy  ao  means  peculiar  to  the  case  of  libel,  but 
fcMrming  ingredients  in  other  criminal  charges^ 
though  under  different  OMxliiications. 
.  The  circumstance  of  this  dkcussion  is  the  more 
curious  from  the  consideration  that  the  coDtendiiig 
parties  agreed  upon  all  tb^  points  which  may  be 
considered  as  essential  to  the  theoretical  and  ab* 
stract  justice  of  the  case,  and  differed  only  as  to 
the  means  and  process  by  which  the  ends  of  jostice 
might  be  best  accomplished,  it  being  on  all  parts 
admitted  that  a  mischievous  tendency  in  the  thing 
published,  and  a  criminal  intent  in  the  publisher, 
were  necessary  to  the  existence  of  the  crime. 

After  this  brief  review  of  the  principal  decisions 
upon  this  interesting  topic,  little  remains,  but  to 
quote  the  terms  used  by  the  legislature,  when 
Parliament  deemed  it  proper  to  interfere  and  fe» 
move  all  doubt  from  this  important  subject. 

In   the  Statute  32   George   III.  c.  GO.  it  is 
jrecited,  that  doubts  had  arisen,  whether,  on  the 

♦  3  T.  R.  43S* 
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tfial  of  an  indictment  or  information  for  the  makinji^ 
or  publisbing  any  libel,  when  an  issue  or  issues  are 
joined  between  the  King  and  the  defendant  or  der 
fendarits,  on  the  plea  of  not  guilty  pleaded,  it  be 
competent  to  the  Jury  impannelled  to  try  the  satne 
to  give  their  verdict  upon  the  whole  matter  in  issue; 
and  it  is  then  declared  and  enacted  that  on  every  such 
trial  the  Jury  sworn  to  try  the  issue  may  give  a  ge- 
neral verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  to  issue  upon  such  indictment  or 
information,  and  shall  not  be  required  or  di- 
rected by  the  Court  before  whom  such  indictmeaC 
or  information  shall  be  tried,  to  find  the  defendant 
or  defendants  guilty,  merely  on  the  proof  of  the 
publication  by  such  defendant  or  defendants  of  the 
paper  charged  to  be  a  libel,  and  of  the  sense  ascribed 
to  the  same  in- such  indictment  or  information. 
By  the  second  section  it  is  provided,  *^  that  on 
every  such  trial  tb'e  Court  or  Judge,  before  whom 
such  indictment  or  information  shall  be  tried, 
shall,  according  to  their  or  his  discretion,  give  their 
or  his  opinion  and  direction  to  the  Jury  on  the 
matter  in  issue  between  the  King  and  the  detendent 
or  defendants,  in  like  manner  as  in  other  criminal 
cases.''  By  the  third  section  it  is  also  provided, 
**  that  nothing  herein  contained  shall  extend,  or  be 
construed  to  extend,  to  prevent  the  Jury  from 
finding  a  special  verdict,  in  their  discretion,  as 
in  other  criminal  cases/'  And  by  the  fourth  section 
^^  in  case  the  Jury  shall  find  the  defendant  or  de« 
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fendaats  guilty,  it  shall  and  may  be  lawful  for  the 
said  defendant  or  defendants  to  move  in  arrest  of 
judgment,  on  such  grouAd  and  in  such  manner  as 
by  law  he  or  they  might  have  done  before  the  pass- 
ing  of  this  act  any  thing  herein  contained  to  the 
contrary  notwithstanding/^ 

Depositions  taken  before^  a  magistrate  are  not 
evidence  upon  a  trial  for  libel,  since  the  statutesf , 
by  which  such  are  made  evidence,  extend  to  the 
case  .of  felony  only*  Where  a  paper  is  given  in 
evidence  as  having  been  written  by  the  defendant,  he 
is  entitled  to  have  the  whole  of  its  contents  read^. 
.  And  when  the  alleged  libel  was  contained  in  a 
newspaper,  the  defendant  was  allowed  to  have  an 
extract  from  a  distinct  part  of  the  same  paper,  but 
relating  to  the  subject,  read§  in  evidence. 
.  The  defendant  acknowledged  himself  to  have 
been  the  author  of  a  libel  produced  in  evidence, 
errors  of  the  press  and.  some  small  variations  ex- 
cepted, the  defendant's  Counsel  objected  that  the 
confession  wais  not  absolute,  and,  therefore,  that 
the  libel  could  not  be  read ;  but  Pratt,  C.J.  allow- 
ed'it  to  be  read,  saying  he  would  put  it  upon  the 
defendant  to  shew  material  variances||. 

A  Gazette  is  evidence  to  prove^  an  averment  in 
the  information,  that  certain  addresses  have  been 
presented  to  the  King. 

*  R.  V.  Paine.  5  Mod.  l63. 

t  1  and  2  P.  and  M.  c.  13.  3  and  3  P.  and  M.  c.  10. 

X  5  Mod.  163.  §  R.  V.  Lambert.  9  Camp.  39S. 

11  R.  T.  Hall.  Str.  4(6.  f  R.t.  Holt  5  T.  R.  536. 
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CHAPTER  XLI. 


Of  the  Proceedings  after  the  Trial. 

XHE  Court  will  not,  after  the  defendant's  con- 
viction, make  an  order  on'  the  prosecutor  to  deposit 
the  priginal  libel  with  the  officer  of  the  Court*. 
After  the  defendant  has  been  found  guilty  on  a 
criminal  information,  it  is  a  matter  of  course  that 
he  should  stand  committed,  pending  the  considera- 
tion of  the  judgment,  unless .  the.  prosecutor  ex- 
pressly consent  to  his  standing  out  upon  bailf  • 

The  defendant  cannot;^  move  for  a  new  trial  after 
the  first  four  days  of  the  neit  term  after  conviction  ; 
but  if  it  appear  to  the  Court  that  injustice  has  been 
done  by  the  verdict,  they  will  ex  mere  motu  inter- 
fere after  that  period  and  grant  a  new  trial. 
.  The  vice  of  one  or  more  counts  is  no  ground  for 
arresting  the  judgment§,  provided  there  be  one  valid 
count  in  the  information  or  indictment,  though,  as 
already  seen,  rt  is  otherwise  in  a  civil  action,  where 
general  damages  are  given,  since  in  Che  latter  case 
the  Court  cannot  apportion  the  damages,  and' say  . 
how  much  was  intended  to  be  given  in  respect  of 
the  defective  counts. 

•  3  E.  R.  361.  R.  V.  Cator. 

t  R.  V.  Waddington.  1  E.  Rr  143. 

$  6  T  R.  436.  1  E.  R.  145. 

f  K.  T.  Benfield  and  SaDders,  Burr.  980. 
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When  the  defendant  is  brought  up  for  judg- 
ment, affidavits  are  produced  either  by  the  pro- 
secutor or  the  defendant  ;  and  observations  con- 
cerning them  relate  either  to  their  contents  or  to 
the  order  in  which  they  are  read. 

Where  a  defendant  has  been  convicted,  the  pro- 
secutor may  read  affidavits  in  aggravation,  though 
made  by  witnesses  who  were  examined  at  the  trial ; 
in  which  case  the  defendant  will  ^  be  at  liberty  to 
answer  them. 

And,  where  a  defendant  had  f  suffered  judg- 
ment by  default,  the  prosecutor  was  allowed  to 
read  affidavits  in  ag-gravation,  containing  expres- 
sions made  use  of  by  the  defendant,  confirming  and 
i^ravating  his  guilt,  which  had  been  uttered  by 
him  in  the  hearing  of  two  persons,  and  by  them 
afterwards  related  to  the  persons  making  the  affi- 
davits, the  prosecutor  having  first  made  affidavit 
that  an  application  had  been  made  to  both  those 
persons  to  come  forward  with  their  testimony, 
which  they  had  refused,  and  it  appearing  to  the 
Court  that  they  were  under  controuU  But  the 
Court  allowed  the  defendant  abd  those  p^sons* 
time  to  come^orward  and  answer  the  fiacts.  And 
such  evidence  would  be  inadmissible,  unless  it 
appeared  that  the  person  refusing  to  give  evidence 
wasj:  under  the  controul  of  the  defendant. 

♦  R.  V.  Sharpness.  1  T.  R.  228. 
t  R.  V.  Archer,  2  T.  R.  204. 
t  R.  V.  Pinkertofi,  2  E.  R.  357- 
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To  shew  the  malice  of  the  defendant,  it  is  usual 
for  the  prosecutor  to  state  upon  his  affidavit  similar 
libels  published  since  the  conviction*. 

After  judgment  by  default  in  a  criminal  prose- 
cution, when  the  defendant- is  brought  up  for  judg- 
ment, each  party  should  come  prepared  with  affi- 
davits, stating  his  case;  and  if,  in  the  course  of  the 
inquiry,  the  Court  wish  to  have  any  point  further 
explained,  they  will  give  the  defendant  an  oppor- 
tunity of  answering  it  on  a  future  dayf . 

The  defendant  is,  in  general,  at  liberty  to  in- 
troduce any  affidavit  tending  to  shew  tha^  his  act 
did  not  result  from  pure  malice,  but  proceeded 
from  some  motive  less  reprehensible ;  how  far  he 
shall  proceed  in  his  statement  is,  of  course,  a  mat- 
ter of  prudence  and  discretion  to  he  exercised  upon 
the  particular  circumstances  of  the  case. 

Any  reflections  upon  the  prosecutor  beyond  those 
conveyed  by  a  bare  statement  of  facts,  and  any 
attempt  to  impugn  the  credit  of  the  witnesses,  or 
the  justice  of  the  conviction,  are  inconsistent  with 
the  situation  of  the  defendant,  who  stands  before 
the  Court  as  a  supplicant  for  its  indulgence,  and 
not  in  the  character  of  an  accuser.      Where  the 

*  Se«  R.  V.  Withers.  3  T.  R.  432.  Where  Ld.  Keoyoo, 
Chief  Justice^  said,  "  It  is  well  settled  that  the  condoct  of  th« 
defendant,  subseqaeot  to  his  conviction,  may  betaken  into  con- 
•ideratioa  either  by  way  of  aggravating  or  mitigating  the  punish* 
ment;  bnt  the  Conrt  will  take  care  not  to  inflict  a  greater 
punishment  than  the  pricipal  offence  will  warrant.^'  The  same 
was  ruled  in  the  case  of  R.  v.  Walter. 

t  R.  V.  Wilson,  4  T.  R,  487. 
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libel  has  alleged  specific  charges,  it  has  been  held* 
that  the  defendant  is  at  liberty  to  prove  the  trutii 
of  such  charges  by  affidavit,  in  mitigation  of  pu- 
nishment ;  hut  this  must  be  done  upon  a  plain 
statement  of  circuinstaiices,  strictly  relevant  to  the 
matter  charged  in  the  libel,  though  the  defendant 
might  not  be  considered  as  confined  to  rules  so  strict 
as  those  which  are  observed  in  civil  cases  in  plead- 
ing a  justification. 

The  defendant  must,  nevertheless,  confine  him* 
self  to  facts  immediately  and  strictly  connected  with 
the  libellous  assertion;  for,  otherwise,  he  would 
be  able,  by  a  general  charge,  to  put  the  prosecu- 
tor's whole  life  and  conduct  in  issue,  and  the  pro- 
ceedings of  the  Court  might  be  perverted  into  the 
means  of  publishing  the  most  atrocious  calumnies 
with  impunity. 

The  precise  purpose  of  such  a  statement  is  to 
diminish  the  criminahty  of  the  defendant's  mo- 
tive and  intention  in  the  eyes  of  the  Court,  and 
to  shew  that  his  act  did  not  result  from  pure 
malice:  this  end  should  be  cautiously  r^arded 
by  the  defendant  in  framing  his  affidavits,  since  it 
is  easy  to  conceive  that  in  some  instances  an  actual 
statement  of  facts  may  serve  the  more  strongly  to 
illustrate  his  malice,  the  truth  of  a  publication 
being  by  no  means  conclusive  as  to  the  malice  of 
the  publisher.  Should  the  affidavit  betray  any 
other  object  beyond  the  partial  exculpation  of  the 

m 

*  Dig.  L.  L.  16.  Bac  Ab.  tit.  lib.  456.     Per  Ld.  Mans6elci, 
C.  J.  R.  V.  Roberts.  B.  R.  M.  S  G,  2.  MSS. 
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defendant,  it  would,  if  not  rejected  by  the  Court, 
(which  in  all  such  cases  listens  to  affidavits,  in 
order  to  inform  its  conscience,  and  not  as  a  matter 
of  obligation,)  at  all  events  operate  to  his  prejudice. 

General  evidence,  of  good  character,  is  always  a 
proper  topic  to  be  introduced  into  affidavits  in 
mitigation. 

It  is  not  usual  to  give  the  defendant  an  oppor- 
tunity of  answering  at  a  future  day  the  affi* 
davits  produced  by  the  prosecutor,  where  they 
do  not  extend  beyond  the  allegations  contained 
in  the  indictment,  though  judgment  should  have 
been  suffered  by  default*.  '  But  where  affidavits  are 
produced  to  shew  a  continuation  of  the  defendant's 
malice,  the  Court  has  thought  it  reasonable  to 
allow  the  defendant  an  opportunity  of  answering 
them,  since  it  cannot  be  supposed  that  he  comes 
prepared  to  answerf  that  which  is  not  contained 
in  the  indictment. 

With  respect  to  the  order  observed  in  reading 
affidavits : 

When  a  defendant  is  brought  up  to  receive  judg- 
ment after  conviction  for  a  libel,  his  affidavits;]:  are 
first  read,  and  then  the  prosecutor's ;  after  which, 
the  defendant's  counsel  are  first  heard,  and  then 
the  prosecutor's. 

When  the  defendant  is  brought  up  on  judgment 

•  R.  T.  Wilson,  4  T.  R.  48?. 
t  lb.  and  R.  v.  Archer,  2  T.  R.  203. 
X  R.  Mich.  2D  G.  3.  Tidd.  Pr.  454.  4th  Ed. 
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by  default,  the  prosecutor's  affidavits  are  first  read, 
and  then  the  defendant's ;  after  which  the  counsel 
for  the  prosecution  are  heard,  and  then  the  coun- 
sel for  *  the  defendant. 

Where  there  are  no  affidavits,  the  defendant's 
counsel  always  begin  ;  where  judgment  is  by  de- 
fault, and  there  are  affidavits  for  the  defendant, 
but  none  for  the  prosecution,  the  defendant's 
counsel  beginf. 

Of  the  punishment. 

No  oflFence  seems  to  have  been  visited  with 
punishments  so  varied  in  species  and  degree,  as  that 
which  is  the  subject  of  the  foregoing  treatise ;  a 
striking  proof  how  difficult  it  is  to  estimate  its  evil 
consequences,  and  of  the  diflFerent  conceptions 
which  in  different  communities,  have  been  enter- 
tained of  their  magnitude. 

The  history  of  foreign  countries  exhibits  the 
penalties  for  this  crime  in  every  gradation,  from 
the  infliction  J  of  death  to  the  bleeding  of 
the   offending§  organ ;  even   in  this   it  has   been 

•  R.  Mich.  29  G.  3.  Tidd.  P.  454.  2  T.  R.  683. 

t  R.  V.  Finoerty,  Hil.  T.  1811. 

X  By  the  law  of  the  Twelve  Tables,  "  Si  quis  accentasael 
malum  carmen,  sive  coDdidisset  quod  iofamiam  faxit  flagitiaai- 
que  alteri  capital  esto."     Wood's  Civ.  L. 

§  According  to  Sir  E.  Coke,  the  Lydians  bled  the  slanderer 
in  the  tongue,  and  the  listener  in  the  ear,  12  R.  35.  By  the 
laws  of  Alfred,  the  **  Publicum  mendacium**  was  to  be  punish- 
ed by  the  cutting  out  of  the  tongue,  subject  to  redemptioo, 
juxta  capitis  aestimationem.     Wilk.  Leg.  An.  Sax.  41. 
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punished  with  very  different  degrees  of  severity, 
and  the  history  of  the  Star  Chamber  records  sen- 
tences upon  libellers  whose  rigour  can  scarcely  be 
exceeded  :  thus  Wrennum,  for  traducing  and  scan- 
dalizing  the  Lord  Chancellor  Bacon,  in  a  book  deli- 
vered to  the  king,  was  sentenced  by  that  Court  to 
be  perpetually  imprisoned,  to  pay  a  fine  of  ^1,000, 
to  be  twice  pilloried,  arid  to  lose  both  his  ears. 
Leighton,  for  his  publication,  intituled  "  An  Ap- 
peal to  Parliament,  or  Sion's  Plea  against  Prelacy,'^ 
was  sentenced    to  pay  a  fine  of  j6?l 0,000,    to  be 
whipt  at  the  pillory  twice,  to  lose  both  his  ears,  to 
have  his  nose  slit  and  face  branded,  and  to  be  im- 
prisoned in  the  Fleet  during  life^.      It  would  be 
impertinent  in  this  place  to  refer  to  other  instances ; 
the  cases  of  Prynne,  Burton,  Bastwick,  and  other 
sufferers   are  too  well   known  in  history  to  bear 
recital,  and  their  sentences  remain  lasting  and  dis- 
graceful memorials  of  the  severity  of  the  tribunal 
by  which  they  were  inflicted. 

One  of  the  earliest  instances  in  which  a  li- 
beller was  sentenced  to  the  pillory  at  common 
law,  appears  to  have  been  that  of  Hugh  Baker, 
who,  in  the  fourth  year  of  Elizabeth  was,  for 
publishing  a  libel  upon  some  of  the  inhabitants  of 
Chertsey,  sentenced  to  imprisonment,  pillory, 
and  to  find  security  for  his  good  j"  behaviour. 
Since  that   period,    this   mode^of  punishment  at 

•  6  C.  I.  1631.  t  3  Ins.  220. 
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Common  Law  bas  not  been  unusual,  but  has  seldom 
been  inflicted  in  modern  times,  except  in  cases 
marked  by  some  peculiar  atrocity,  and  bas  generally 
been  reserved  for  the  more  signal  disgrace  of  those 
who  have  been  convicted  of  disseminating  profane 
and  obscene  libels.  As  a  misdemeanor,  at  Com* 
Hioo  Law,  the  offence  is  of  course  punishable  by 
fine  and  imprisonment,  at  the  discretion  of  the 
Court,  after  a  full  consideration  of  all  the  circum- 
stances, tending  either  to  extenuate  or  aggravate 
the  guilt  of  the  offender.  In  addition  to  this,  it  is 
frequently  deemed  proper  to  impose  upon  the  of- 
fender the  condition  of  finding  security  for  his  good 
behaviour  for  a  limited  term,  by  which  expedient 
the  Court  are  enabled  to  extend  an  humane  in* 
dulgence  to  the^^riminal,  in  respect  of  the  duration 
of  his  imprisonment,  without  compromising  their 
first  and  great  duty  to  the  public,  the  providing  for 
its  futiire  security. 
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Having  thus  pursued  this  branch  of  jurispru- 
dence through  its  various  divisions,  it  may  be  per- 
mitted,  before  the  subject  is  dismissed,  briefly  to 
consider  how  far  the  wisdom  of  our  law  has  over- 
come those  difficulties  which  were  slightly  suggest-  ' 
ed  in  the  introduction  to  this  treatise.  In  the  first 
place  it  is  worthy  of  remarjc,  that  no  branch  of  our 
municipal  law,  equally  difficult  and  extensive, 
contains  so  little  intermixture  of  positive  and 
legislative  enactment  as  that  which  regulates  in- 
tellectual intercourse:  this  portion  may  be  con- 
sidered as  an  almost  pure  derivative  from  the  source 
of  common  law,  and  however  complicated  it  may  be 
in  its  adaptation  to  the  equally  complicated  con- 
cerns and  transactions  of  society,  its  elements  are  ^ 
few  and  simple. 

Wherever  the  exigencies  of  society  render  it 
necessary  for  the  legislature  to  interfere,  its  pro- 
hibitions and  prescriptions  must  necessarily  be 
abrupt  and  peremptory,  and  modified  very  differ- 
ently from  those  rules,  which,  suggested  by  prac- 
tical convenience,  and  sanctioned  by  experience, 
are  gently  and  gradually  moulded  into  law,  at  the 
discretion  of  those  who  preside  in  our  Courts. 

The  predominant  feature   which  characterizes 
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this  branch  of  law,  is  the  establishment  of  malice, 
as  the  great  essential  to  both  civil  and  criminal 
liability.  This  is  the  important  distinction,  which 
reconciles  with  the  security  of  the  state  and  the 
welfare  of  the  individual,  that  free  communication 
of  ideas,  for  the  enjoyment  of  which  man  is,  by  bis 
powers  intellectual  and  physical,  admirably  qua- 
lified :  it  is  this  which  serves  to  define  the  limits 
of  communication  in  a  legal  as  well  as  moral  sense, 
and  upon  this  basis  of  mere  abstract  immorality,  the 
legal  remedies  are  with  wonderful  simplicity 
erected  ;    their  mutual    cannectioti   and  relatioos 

may  be  comprised  in  three  sentences. 

Any  communication  made  with  a  malicious  inr 

tent  is  immoral. 

When  such  a  malicious  act  produces  mischief 
to  the  individual  it  becomes  actionable. 

When  it  produces  mischief  to  the  public,  it  be- 
comes indictable. 

If  the  system  be  viewed  still  nearer,  its  minuter 
provisions  have  a  claim  to  admiration.  To  found 
an  action  at  common  law,  a  wrongful  act  must,  io 
general,  be  combined  with  an  actual  damage;  but 
to  facilitate  the  remedy  against  slander,  the  law, 
applying  itself  to  the  urgency  of  the  case,  lays 
aside  its  usual  strictness ;  and  where  the  requir- 
ing  proof  of  an  actual  loss  would  produce  evil 
consequences  to  the  plaintiff,  where  the  presump- 
tion of  damage  is  violent,  but  the  difficulty  of 
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proving  it  considerable,  the  law  supplies  the  defect, 
and  by  converting  presumption  into  proof  rescues 
the  character  of  the  sufferer  from  the  misery  of  de- 
lay, and  enables  him  at  once  to  face  the  calumny 
in  open  court. 

But  inasmuch  as  this  is  an  indulgence  purchased 
at  the  price  of  a  departure  from  a  general  rule,  it  is 
wisely  restricted  to  cases  where  delay  would  be 
pregnant*  with  danger,  and  where  the  calumny  is 
likely  to  affect  the  complainant  in  his  liberty,  office, 
or  means  of  livelihood  ;  nor  will  the  law  in  any  case 
extend  redress  to  a  party  who  has  not  suffered  from 
slander,  false  as  well  as  malicious^  and  in  a  spirit 
of  genuine  purity  carefully  excludes  from  its  courts 
every  one  whose  conduct  is  infected  with  the  guilt 
of  that  charge  upon  which  his  complaint  is 
founded. 

The  elements  which  constitute  the  criminal  of- 
fence, namely,  a  malicious  publication  tending  to 
the  detriment  of  the  community,  simple  as  they 
are,  conduce  mainly  to  individual  security  and 
public  tranquillity.  As  the  natural  right  of 
society  to  prohibit,  under  penalties,  any  wilful  and 
overt  attempt  to  produce  disorder  and  confusion  is 

*  To  this  genera!  rule  there  is,  as  has  been  already  observed, 
a  painful  exception;  it  cannot  bat  be  considered  as  a  disgrace  to 
this  branch  of  the  law,  that  the  reputation  of  females  of  every 
rank  should  be  left  exposed  to  imputations  niost  odious,  offen- 
sive, and  mischievous,  though  the  skill  and  integrity  of  the 
lowest  mechanic  cannot  be  reflected  upon  with  impunity. 
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indisputable,  so  likewise  is  the  policy  which 
crushes  the  very  seeds  of  discord  and  imiDoraiity, 
rather  than  suffer  them  to  expand  and  ripen  into 
mischief.  Still  this  preventive  vigour  is  strictly 
consistent  with  the  most  ample  degree  of  liberty 
in  the  subject.  £very  individual  in  the  realm  is 
entitled  to  publish  what  he  thinks  fit  indepeodeot 
of  previous  control,  and  cannot  be  deemed  a  crimi- 
nal for  having  published,  until  a  Judge  shall  have 
declared  his  opinion  that  the  publication  is  illegal, 
and  a  Jury  of  his  country  shall  have  decided  upon 
oath,  after  a  consideration  of  the  alleged  libel,  its 
tendency,  and  all  the  accompanying  circumstances, 
that  his  intention  was  malicious,  and  therefore 
criminal ;  and  after  all  be  is  not  debarred  from  ap- 
pealing to  another  tribunal,  for  the  purpose  of  ascer- 
taining whether  that,  which  after  conviction  must 
be  taken  to  have  been  published  with  a  malicious 
mind,  contains  that  intrinsic  tendency  to  produce 
mischief,  which  constitutes  it  a  libel  in  the  criminal 
sense. 

In  these  two  circumstances,  the  necessity  of  a 
malicious  intent,  and  the  mode  in  which  that  intent 
is  to  be  ascertained,  is  founded  the  liberty  of  com- 
munication in  the  most  valuable  sense  of  the  word; 
the  first  forms  the  plain  boundary  between  right  and 
wrong,  which  no  man,  whose  intentions  are  pure, 
needs  fear  to  transgress  ;  the  other  assures  to  him  an 
impartial  inquiry  into  those  motives,  should  they 
be  called  in  question.     What  other  means  could  be 
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devised  for  securing  the  liberty  and  restraining  the 
licentiousness  of  the  press  at  once  so  simple  and 

effectual  ?  • 

No  declaimer  was  ever  silly  enough  to  con- 
tend  that  all  publications,  however  malicious,  or 
however  mischievous,  ought  to  pass  unrestrained; 
but  allowirfg  restraint  to  be  necessary  where  the  in- 
tention is  malicious  and  tendency  mischievous^  how 
can  the  existence  of  these  be  best  ascertained  ?  It  is 
-plain  that  mere  tendency  is  too  subtle  in  its  nature 
tobedefined  by  human  laws;  it  depends  upon  cir- 
cumstances infinitely  combined  and  perpetually  0uc* 
tuating,  admitting  no  other  means  of  ascertainment^ 
'  than  the  application  of  a  strong  judgment  to  the 
subject  matter,  its  context,  and  those  extrinsic  cir- 
cumstances which  are  capable  of  illustrating  its 
ineaning :  the  intention  too  must  be  collected 
from  the  publication  itself,  and  the  accompany- 
ing facts;  to  refer,  therefore,  the  alleged  libel 
and  its  circumstances  to  the  joint  coilsidera- 
tion  of  the  Court  and  a  Jury,  by  which  means  the 
latter  are  put  in  possession  of  the  legal  opinion  and 
experience  of  the  former,  and  are  thereby  assisted  in 
forming  a  correct  judgment  upon  the  defendant's 
intention,  appears  to  be  the  happiest  expedient 
which  ingenuity  could  suggest  for  at  once  arriving 
^t  the  truth  and  securing  the  rights  and  liberties 
of  the  subject. 
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p.  2,— .<«  The  injury  could  seldom  extend  beyond,'*  &c. 

The  rude  member  of  a  warlike  tribe  would  quickly  resent 
any  reflection  upon  his  courage,  strength,  or  prowess:  to  re- 
Btrain  such  would  therefore  be  one  of  the  earliest  efforts  exerted 
by  a  people  beginning  to  substitute  general  laws^  as  the  security 
for  good  manners,  in  the  place  of  individual  violence.  By  the 
ancient  law  of  the  Burgundians, 

Si  quis  alterum  concagatum  clamaverit  120  denariis  mnXc- 
tetur.  Si  quis  vulpeculam  alterum  clamaverit  vel  leporem  eodem 
modo  mulctetur.  **  These,"  as  observed  by  a  learned  writer, 
**  appear  plainly  to  be  the  laws  of  a  warlike  nation,  in  which  the 
Qalling  another  by  a  name,  which  implied  cunning  or  flight, 
rather  than  courage  and  resistance,  was  thought  a  heinous  in- 
famy." Barrington  on  the  penal  statutes.  '  What  a  diflerent 
state  of  society  is  suggested  by  the  following  canon :  **  Si  qais 
dixerit  episcopum  podagra  laborare  anathema  sit."  Menagiao, 
T.  1. 16.  It  seems  clear,  that  good  breeding  and  polite  mannerB 
cannot  become  the  subject  matter  of  legislation,  mere  injuries 
to  the  feelings  are  too  unsubstantial  and  evanescent  in  their 
nature  to  bear  definition;  the  very  tone  of  voice  and  expression 
of  countenance  in  such  cases  not  unfrequently  constitute  the 
insult;  nay,  in  some  instances,  even  silence  may  wound  more 
severely  than  the  most  abusive  language.  Against  such  aflronts 
no  legislative  enactment  can  defend,  and  it  is  not  difiicoU 
to  conceive  that  a  high  sense  of  honour  is  a  better  security  against 
gpross  manners  than  any  penal  lawsj  which  must  necessarily  de- 
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fine  the  particular  intultH  inteDded  to  be  restruDed,  and  of  course 
leave  a  far  gpreater  number  to  be  practised  with  impunity. 

P.  20.—**  Without  proof  of  special  damage/'  &c. 
According  to  Vaughan,  C.  J.  2  Vent.  289  at  one  time  no 
action  lay  without  proof  of  special  damage,  unless  the  slander 
concerned  the  plaintiff's  life ;  and  it  was  not  actionable  to  call 
another  a  villain,  unless  it  were  added  he  was  lain  in  wait  to  be 
seized.  The  C.  J.  added,  **  The  growth  of  these  actions  will 
spoil  all  communications;  a  man  shall  not  say  such  an  ipn  or 
such  wine  is  not  good.*' 

P.  27.~*"  Criminal  liability  is    not   always   the   exclusive 

ground,"  &c. 

To  the  confirming  instances  cited  may  be  added,  the  class  of 
cases  in  which  it  has  been  held,  that  a  pardon  granted  af^er  the 
commission  of  the  offence,  but  before  the  speaking  of  the 
words,  will  enable  the  plaintiff  to  maintain  his  action.  See 
Cuddington  v.  Wilkins,  Hob.  81. 

P.  31.—"  The  purpose  or  intent  of  a  man  without  action.*'  &c; 
See  also  Lord  Ellenborough's  dictum,  4  Esp.  219* 

P.  36. — •*  To  impute  incontinency  to  a  female  in  London,"  &c. 
Such  an  action  is  not  removeable  from  London  by  habeas 
corpus.     Cro.  Car.  486. 

P.  123.—"  Of  a  member  of  parliament.** 
But  words  otherwise  actionable  are  not  the  less  so  because 
applied  to  a  candidate  to  serve  in  parliament.     Harwood  v.  Sir 
f.  Astley  in  error,  1  N.  R.  47. 

P.  130.—"  Words  imputing  dishonesty  to  a  tradesman,*'  &c. 

In  Feise  v.  Liuder,  3  B.  and  P.  372.     Tiie  plaintiff  stated, 

that  he  was  a  merchant,  and  had  received  a  bill  of  lading  relat- 
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ing  to  certain  goods  consigned  to  him,  which  bill  of  lading  he 
produced  tothedefendant»  and  required  the  deli  very  of  the  good*, 
when  the  defendant  maliciously  published  concerning  the  plain* 
tiff  in  his  business  and  the  premises  these  words,  •*  He  has 
brought  a  false  bill  of  lading  for  half  the  cargo  already." 

After  a  verdict  for  the  plaintiff  judgment  was  arrested  on  the 
ground,  that  the  words  without  special  damage  were  not  actioiH 
able ;  but  from  the  report  of  this  case  the  attention  of  the  Court 
seems  to  have  been  chiefly  directed  to  the  question,  whether  the 
words  were  actionable  as  imputing  a  crime  ?  and  it  does  not  seem 
to  have  been  much  considered,  whether  they  were  not  actionable 
as  having  been  spoken ^/o/^Wy  and  maliciousfy  concerning  a  mer- 
chant in  his  business,  and  tending  to  injure  him  in  his  means  of 
livelihood. 

P.  145.  Chap.  5.—"  Written  slander." 
Since  this  chapter  was  printed,  the  distinction  between  oral 
and   written  slander  has  been   recognised   in  the  Ezcbeqner 
Chamber. 

Lord  Kerry  founded  his  action  upon  a  libel  charging  him 
with  being  a  hypocrite,  and  using  the  cloak  of  religion  for  nn« 
worthy  purposes.  He  had  a  verdict  with  £20.  damages  at  tbe 
Kingston  Spring  assizes,  1809,  and  had  judgment  in  the  Coart 
of  King*8  Bench  without  argument,  whereupon  a  writ  of  error 
was  brought  in  the  Exchequer  Chamber.  Sir  James  MansBeld, 
C.  J.  on  giving  judgment  for  the  defendant  in  error  (East.  T. 
1812)  observed,  that  this  was  certainly  a  libel  for  which  the 
writer  mi^ht  have  been  indicted,  but  he  had  entertained  consi- 
derable doubts,  whether  it  could  be  the  ground  of  a  civil 
action  ?  As  to  a  civil  action  there  seemed  to  be  no  weli* 
founded  distinction  between  written  and  unwritten  slander. 
The  reasons  given  in  the  books  for  the  distinction  are  very  in- 
sufficient. One  reason  is,  that  by  writing  the  scandal  becnmea 
more  diffused;  but  this  is  casual,  for  words  may  be  spoken 
under  circumstances  which  shi^U  give  ^hf  m  much  more  publicity 
and  render  them  much  more  injurious  than  if  they  were  com-. 
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Itoitteci  to  paper  and  shewn  to  a  third  person;  another  reasod 
is,  that  the  writing  of  the  scandal  shews  more  malice  in  the  de* 
fendant;  bat  the  true  foundation  of  a  civil  action  is  some  da- 
Image  sustained  by  the  plaintiff,  and  not  the  malice  which 
actuates  the  defendant.  It  was^  with  great  difficulty  his  Lord- 
ship had  brought  his  mind  to  yield  to  the  authority  of  the  cases 
upon  the  subject.  There  were  cases,  however,  establishing  this 
distinction  above  a  century  ago,  and  dicta  to  the  same  effect  by 
Lord  Hale,  Lord  Hardwicke,  and  other  very  learned  and  emi- 
nient  judges,  and  the  Court  could  not  now  venture  to  overturn  a 
rule  sanctioned  by  the  practice  of  a  century,  and  the  authority 
of  so  many  great  names.     Judgment  affirmed,  3  Camp.  3 14. 

To  the  cases  cited  in  proof  of  the  distinction  may  be  added. 
Sir  Baptist  Hicks's  case.  Hob.  3 15. 

King  of  Gray's  Inn  v.  Sir  £.  Lake,  2  Vent.  38. 

Harman  v.  Delany,  Str.  888.  D.  L.  L.  13.  In  the  latter 
case  the  Court  observed,  that  if  bare  words,  affecting  a  man  in 
his  trade,  were  actionable,  it  would  be  much  stronger  in  the  case 
of  a  libel  in  a  public  newspaper,  which  is  more  diffusive, 

P.  159.—"  The  general  rule  appears  once  to  have  been,"  &c. 

See  1  Bub.  40.  and  supra  p.  22.  In  2  Vent.  28,  Vaughan, 
C.  J.  observed,  "  in  ancient  books  we  do  not  read  of  an  action 
for  words  unless  the  slander  ^ncerned  life. 

P.  165.—*'  Riding  Skimmington,*'  &c. 
It  has  been  held  that  this  practice  is  not  actionable.   Lord 
Raymond.  201 ;  but  in  2  Show.  314.  it  was  said,  that  the  carry- 
ing a  fellow  with  horns  bowing  at  the  plaintiff 's  door  is  action- 
able ;  and  the  case  of  Sir  W.  Bolton  v.  Dean  was  referred  to. 

• 

P.  184.—"  Loss  of  marriage,"  &c. 
Upon  the  same  grounds  it  is  actionable,  falsely  and  malici. 
ously,  to  say  that  a  person  in  treaty  to  marry  is  under  a  precon- 
tract, the  marriage  having  by  such  words  been  defeated,  11 
Mod.  99* ;  for  the  loss  of  marriage  is  a  temporal  damage,  and 
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proceeds  from  the  wrong  of  tlie  defendant^  viz.  his  false  and 

malicious  assertion. 

P.  300. — '*  The  defendant's  malice  is  immat^al,"  &c. 
So  where  the  plaintiff  procures  the  publication   of  that  on 
which    the  complaint  is   founded.      See  3    B.  and  P.  594« 
S  £sp.  R.  15.  1  T.  R.  UQ. 

P.  205.-—^'  A  man  may  justify  in  an  action  for  a  libel.** 
A  similar  opinion  was  also  expressed  by  Lord  £llenboroogh» 
C.  J.  in  the  case  of  Plunkett  v.  Cobbetty  May  1804. 

P,  206.-^'*  The  justification  must  be  pleaded  and  proceed 

with  great  precision,"  &c. 
'  See  Bell  v.  Byrne,  13  East.  554.  It  v^as  there  held  that  aa 
allegation  in  the  plea,  that  *'  the  plaintiff  had  been  oonfioed  in 
England  on  a  charge  of  high  treason,**  was  not  supported  by 
proof  that  the  plaintiff  had  been  apprehended  on  a  warrant 
from  the  Duke  of  Portland,  one  of  the  Secretaries  of  State,  on 
suspicion  of  high  treason.  See  aleo  R.  v.  Lofeild,  D.  L.  L.  78* 
supra  p.  328. 

P.  308.~*'^  If  he  had  been   convicted  and  pardoned  after- 
wards," &c. 
In  Searle  v.  Williams,   Hob.  288,   Lord  Hobart  held,  that 
**  for  an  accusation  reflecting  upon  any  man  for  an  ofience  for 
which  he  has   been   indicted,  convicted,  and  had  his  clei^ 
allowed,  an  action  lies  as  if  he  had  been  acquitted  from  ft.*' 
And  the  same  learned  Judge  also  held,  that  though  the  statute 
18  Eliz.  c.  7*  required  a  burning  in  the  hand  previous  to  the 
.  prisoner's  discharge ;  yet,  that  if  he  had  his  clergy  he  would  be 
entitled  to  all  the  benefit  of  the  statute,  though  he  shoald  not 
be  burnt  in  the  hand.     But  it  was  laid  down  by  Ld.  C.  J.  Treby 
and  his  brethren,  on  the  trial  of  the  Earl  of  Warwick  Ibr  the 
murder  of  Mr.  Coote  (St.  Tr.  1 1  W.  3.)  that  when  the  prisoner 
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is  liable  to  burning  in  the  hand,  the  mere  allowance  of  his  clergy, 
withoat  barning  in  the  hand,  will  not  restore  the  party  to  his 
credit.  See  aUo  Lord  Castlemaine^s  case,  3  St  Tr.  47*  But 
it  has  been  said,  that  it  is  sufficient  to  produce  the  record 
whereby  clergy  was  granted,  without  proving  an  actual  burning. 
Com.  Dig.  tit.  Testmoigne  A.  4.  A  general  pardon  after  out- 
lawry for  felony  will  not  restore  credit  to  the  offender,  3  St. 
Tr.  47. 

A  lid  it  has  been  said,  that  a  pardon  af^er  a  conviction  for 
perjury  will  in  no  case  restore  the  offender  to  credit,  1  Vent.  349. 
1  Sid.  52. 

But  by  5  Eliz.  c.  9.  the  disability  to  give  evidence  is  part  of 
the  judgment,  and  on  that  account,  according  to  Holt,  C.  J. 
(R.  V.  Crosby,  Salk.  689*)  cannot  be  removed  by  a  subsequent 
pardon.    See  Co«  £nt.  368.  Rast.  86. 

P.  210.—**  No  member  of  either  house,"  &e. 

The  St.  4  H.  8.  c.  8.  protecting  certain  persons  from  all 
suits,  &c. ;  for  any  bill,  speaking,  or  reasoning  concerning  parlia- 
ment was  held  by  all  the  judges  to  be  a  particular  law.  5  Car. 
Rush.  662.  but  the  contrary  was  declared  in  parliament.  Cro. 
Car.  604. 

By  a  resolution  of  the  Commons,  19  J.  I.  no  member  shall 
be  molested  for  any  thing  said  or  done  in  parliament,  except  by 
the  house.  See  also  Cro.  Car.  604.  Rush.  662,  663.  St.  17  C.  2. 
1.  By  St.  1  W.  and  M.  2.  s.  2.  it  is  declared,  that  freedom  of 
speech  and  debate,  or  proceedings  in  parliament,  ought  not  to 
be  impeached  or  questioned  in  any  court  or  place  out  of  par- 
liament. 


P.  211.—**  The  same  rule  applies  to  judges,"  &c. 
**  With  regard  to  judges  and  jurors  the  law  gives  credit  to  what 
they  do,  and  therefore  there  must  always,  in  what  they  do,  be 
cause  for  it;  the  presumption  of  law  is,  that  judges  and  jurors 
do  nothing  maliciously,"  per  Eyre  Baron.  1  T.  R.  503. 
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p.  223.-^**  Which  the  usual  course  of  judicial  proceeding 

does  not  warrant,"  &c. 

In  the  case  R.  r.  Salisbury,  1  Ld.  Ray.  341.  it  was  held  by 
Holt,  C.  J.  that  if  a  man  prefer  a  scandalous  petition  to  the 
House  of  Lords,  or  make  an  affidavit  containing  scandal  against 
J.  S«  in  B.  R.  he  cannot  justify  the  publication  of  this,  but  it 
will  be  an  offence  indictable,  because  it  tends  to  a  breach  of  the 
peace. 

p.  994.-.-«<  They  were  spoken  by  the  defendant  under  a 

belief  of  the  fact,"  &c. 
But  the  opinion  of  the  defendant  that  the  plaintiff  was  guilty, 
win  not  justify  an  extra-judicial  charge.  Plunkett  v.  Powell, 
Cfo.  Car.  52. 

P.  302. — "  Publication,"  &c. 
If  the  plaintiff  aver  that  the  hearers  understood  the  words  ia 
a  particular  sense,  he  will  be  bound  to  prove  it  at  the  trial. 
S  East,  470. 

P.  309.—*^  The  statement  of  the  words  must  correspond  wttii 
the  publication  to  be  proved,**  &c. 

Bell  averred  that  Byrne  printed  and  published,  in  the  Morn- 
ing Post,  the  following  libel  concerning  the  plaintiff,  as  pur- 
porting to  be  a  letter  written  from  A.  to  R.  0*Connor :  "  I 
have  sold  all  my  property  to  B.,  yet  it  may  still  go  on  in  my 
name,  and  the  rents  are  to  be  transmitted  to  H.  Bell,  Esq. 
Charter-hou^e-square.  Mr.  Bell  (meaning  the  plaintiff)  has 
been  for  some  time  past  confined  in  England  on  a  chai^  of 
high  treason.**  Upon  the  trial  it  appeared  that  the  paragraph 
in  question  had  been  published  by  the  defendant  in  his  news- 
paper of  the  15th  of  May,  1810,  and  that  it  purported  to  be 
a  statement  of  a  speech  delivered  by  the  Attorney-general  for 
Ireland  in  the  Irish  House  of  Commons  on  the  19th  of  FA. 
.I79d»  in  the  course  of  which  several  letters  were  read  by  bin. 
The  defendant  objected  that  the  words,  "  Mr.  Bell  has  been  far 
some  time  past  confined  in  England  on  a  charge  of  high  treason,** 
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did  oot  coDdtitute  part  of  the  letter  alleged  to  have  been  read 
by  the  Attorney-general,  but  were  published  as  mere  com  meat 
by  htm  after  reading  the  letter,  and  wei;p  therefore  improperly 
described  in  the  declaration,  as  purporting  to  be  part. of  the 
letter.  And  the  Court  of  King's  Bench,  upon  a  motion  to  set 
aside  the  verdict  for  the  plaintiff,  and  enter  a  nonsuit,  were  of 
opinion,  that  the  misdescription  was  fatal,  and  that  the  defen-o 
dant  should  have  been  described  as  professing  to  publish  a 
speech  of  the  Attorney-general  for  Ireland,  in  which  was 
contained,  &c. 

P.  355.—"  Description  of  special  character,"  &c. 

The  plaintiff  declared  as  proprietor,  editor,  and  publisher  of 
a  certain  newspaper,  he  proved,  that  he  was  the  proprietor  and 
publisher,  but  not  the  editor,  and  the  variance  was  considered 
jas  fataU  Heriot  v.  Stuart.  1  £sp.  437. 

It  is  unnecessary  to  aver,  that  the  plaintiff  qualified  himself 
to  act  in  the  character  in  which  he  sues,  in  compliance  with  any 
particular  statute.     See  Hartley  v.  Herring,  8  T.  R..  131. 

P.  369.*-"  Declaration,  damage,"  &c. 
If  the  plaintiff  once  recover  he  cannot  afterwards  maintain  an 
action  for  any  special  damage  subsequently  resulting  fron^  the 
same  words.  B.  N.  P.  7-     Tamen  qu.  2  Mod.  151.  contra. 

Where  the  words  are  actionable,  special  damage,  though 
averred^  need  not  be  proved.     Cook  v.  Field.    3  Esp.R.  i33« 

P.  370.—"  Defendant's  plea,"  &c. 
A  plea  of  justification  will  sometimes  cure  a  defective  declara- 
tion. The  words  were,  **  He  is  forsworn,'*  and  there  was  no 
colloquium  to  connect  them  with  a  judicial  oath,  but  the  plea 
averred  them  to  have  been  spoken  in  reference  to  a  judicial  oath» 
and  thereby  cured  the  defect.     Cro.  Car.  288. 

P.  386. — **  The  defendant  must  in  his  plea  charge  him  with 

specific  instances,"  &c. 
A  defendant  is  not  at  liberty  to  charge  the  plaintiff  with 
iwindling,  unless  he  can  prove  specific  instances,  I  T.  H«  748* 
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So  ID  Holmes  v.  Catesby,  Taunt.  R.  543,  where  the  libd  cJ 
the  plaintiff,  an  attorney,  with  general  miscondact,  aiich  i 
gligence,  falsehood,  prevarication,  &c.  a  plea  repeating  the 
general  charges,  without  specifying  any  particalar  iostauces  of 
misconduct,  was  upon  demurrer  held  to  be  insufficient. 

P.  417.—"  Liability  of  booksellers,"  &c. 

In  the  case  of  R.  v.  Walter,  3  Esp.  21,  the  libeL  was  con- 
tained in  a  newspaper  of  which  the  defendant  was  the  proprietor. 
He  proved  that  he  resided  in  the  country,  and  took  no  share  in 
the  management  of  the  paper;  but  Ld.  Kenyon,  C.  J.  held, 
that  the  proprietor  of  a  newspaper  is  answerable  criminally  as 
well  as  civilly  for  the  misconduct  of  his  servants  in  managing  the 
paper,  and  observed  that  this  was  the  opinion  of  Lord  Hale^ 
Justice  Powell,  and  Mr.  Justice  Foster. 

Upon  the  trial  of  an  information  -for  publishing  a  sedrtious 
libel,  evidence  was  admitted,  that  the  servant,  in  the  defendant's 
shop,  wore  a  cap  with  the  words  '^  liberty  and  equality'*  apoo  it 
R.  v.  Holt,  5  T.  R.  436. 

P.  448. — "  Evidence  of  malice,'*  &c. 
So  in  Tate  v.  Humphreys,  2  Camp.  73.  in  an  action  for 
words  of  perjury,  the  plaintiff  was  permitted  to  give  in  evidence 
a  bill  of  indictment  which  had  been  subsequently  preferred 
against  him  by  the  defendant.  See  also  Carr  v.  Hood,  1  Camp. 
354.  and  supra,  p.  639.  R-  v.  Ball,  1  Camp.  394.  But  in  the 
case  of  Finnerty  v.  Tipper,  2  Camp.  72.  Sir  J.  Mansfield, 
C.  J.  held,  that  libels  published  since  that  on  which  the  actioa 
is  founded  are  not  admissible  in  evidence  unless  they  refer  to 
the  same  subject  matter. 

P.  453.— See  B.  N.  P.  14. 

P.  456.—:"  Having  referred  to,"  &c. 
The  defendant's  counsel  is  entitled  to  read  to  the  Jury  specu- 
lative opinions  which  have  been  published,  and  which  relate  to 
the  matter  in  question,  but  they  cannot  be  read  to  prove  any 
fact,  unless  afterwards  offered  in  evidence.  5  Esp.  138. 
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The  defendant^  under  aa  iodictmeDt,  is  not  at  liberty  to  prove 
that  other  persons  before  that  time  had  published  similar  libels 
without  being  prosecuted,  least  a  person  should  be  deemed 
guilty  of  having  published  a  libel  without  having  had  an  op- 
portunity of  defending  himself.  5  T.  R«  436. 

P.  462.—"  Evidence  for  the  defendant,"  &c. 
The  defendant  may  prove  in  mitigation  of  damages,  though 
not  in  bar  of  the  action,  that  the  plaintiff  has  published  libels 
against  hinri,  Finnerty  v.  Tipper,  2  Cump.  77- 

P.  497.— St.  1  E.  6.  c.  1.  By  this  statute  the  justices  at 
Sessions  are  authorized  to  issue  a  writ  to  the  Bishop  of  the 
diocese  to  attend  the  sessions,  either  in  person  or  by  his  deputy, 
**  suflicienter  eruditus,"  to  inquire  into  the  offence  committed 
against  the  sacrament.  And,  by  the  same  statute,  the  defend- 
ant is  allowed'  to  purge  or  try  his  innocency,  by  witnesses 
equal  in  number  and  honesty  to  those  who  depose  against  him. 

P.  500.—-**  Publications  subversive  of  morality,"  &c.  * 
Within  this  division  £eiII  the  offences  of  profane  cursing  and 
swearing,  but  since  the  legal  prohibitions  relating  to  these  are 
well  known,  they  have  been  omitted,  and  the  reader  is  referred 
to  Barn's  Justice,  tit.  Swearing. 

P.  533.«->*<  No  indictment  lies  for  words  spoken  either  of  or 
to  inferior  magistrates,  unless,"  &c. 

See  R.  T.  Wrightflon,  Salk.  697.  Ld*  Ray.  153.  1030. 
Holt  R.  354.  364.  5  Mod.  203.  The  Queen  v.  Nun.  10  Mod. 
186.    11  Mod.  166.    12  Mod.  98.  514.    R.  v.  Walden.  414. 

Lord  Holt,  C.  J.  held,  that  though  an  insolent  witness  might 
be  committed  by  the  Court  for  a  contempt,  he  could  not  be 
indicted.   7  Mod.  28.    But  see  Str.  420. 

P.  534.— -See  also  the  case  of  R.  v.  Smith,  who  instructed 
Stephen  Colledge  to  say,  on  his  trial  at  Oxford,  that  *<  Govern- 
ment might  as  well  have  hanged  him  at  Tyburn,  as  he  came 
by,  as  brought  him  thither  to  murder  him  with  a  little  more 

formality."    Skinn.  124. 
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P.  543.—"  By  St.  23  Eliz.  c.  2.  it  Was  made  felony  to  cast 
the  nativity  of  the  Queen.  The  taking  a  portrait  of  her  wo 
also  for  bidden  by  proclamation.*^ 

P.  548.-^"  Unless  they  amount  t6  a  direct  breach  of  the 
peace,  as  by  a  challenge  to  fight,'*  &c. 

The  terms  /far  and  rogve  are  not  indictable  when  spoken,  be- 
cause (as  is  said)  they  do  not< immediately  tend  to  a  breach  of 
the  peace,  4.  Ins.  181. 

Notwithstanding  this  authority,  it  would  not  be  easy  to 
•elect  two  other  words  in  the  language  which  do  so  efficacioosly 
tend  to  a  breach  of  the  peace,  or  which  have,  in  fact,  been  •» 
frequently  the  forerunners  of  blows,  as  the  two  alluded  to.  The 
reason  for  tolerating  such  oral  but  tempting  incitements  to  vio- 
lence, seems  to  be  the  well-grounded  apprehension,  that,  to 
jiubject  the  speakers  of  abusive  words  to  punishment,  would  be 
to  cherish  a  spirit  of  petty  litigation,  the  inconvenience  of 
which  would  outweigh  the  mischief  intended  to  be  remedied. 
The  experiment  was  made  with  respect  to  actions  (vid.  p.  ^), 
but  the  Judges  were  quickly  induced  to  abandon  the  rule  tbey 
had  laid  down,  which  does  not  seem  ever  to  have  been  extended 
in  the  .same  latitude  to  the  criminal  offence ;  and  Lord  Holt 
observed,  that  to  encourage  indictments  for  words  would  render 
them  as  uncertain  as  actions  for  words  are.     See  p.  54B. 

By  St.  9  Ann.  c.  14.  1.8.  in  case  any  person  shall  challenge 
another,  or  provoke  him  to  fight,  on  account  of  money  woo  at 
play,  he  shall,  upon  conviction,  forfeit  all  his  goods  and  chat- 
tels and  personal  estate  whatsoever,  and  shall  suffer  inipriaoiH 
ment  for  two  years.     See  Haw.  P.  C.  b.  1  •  c.  79*  a*  43. 

P.  551. — "  On  the  memory  of  one  dead>**  9cc. 
See  also  R.  v.  Walter,  3  Esp.  31. 

P.  552. — "  Upon  the  character  of  any  particular  individual.** 
An  indictment  for  a  libel  on  several  persons,  to  the  jurors  un- 
known, is  bad.  R.  v.  Orme  (or  Alme)  and  Nut.  Ld.  Ray,   486. 
a.  Salk.  224. 

But  where  a  libel  reflects  upon  one  of  a  specific  body*  with- 
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out  naming  him,  the  publisher  may  be  indicted  for  a  libel  upon 

the  whole.     R.  v.  Jenour,  7  Mod.  400. 

And  an  information  has  been  granted  for  charging  one  of 

several  Trustees  with  a  breach  of  private  trust,     R,  v.  Griffin 

and  others.   Rep.  Temp.  Haw.  39« 

P.  565. — "  The  keeping  of  such  libels  in  possession,"  &c« 
Where  a  libel  is  found  in  a  man's  own   custody,  but  ex<? 

fM>sed,  as  on  a  shelf  in  a  bookseller's  shop,  the  owner  it  guilty 

of  a  publication.     12  Vin,  Ab.  229.  ^  Read.  St.  L.  155. 

P.  699*'-^^^  Application  for  an  information,"  &c. 
When  the  same  libel  reflects  on  several 9  it  is  not  necessary 
that  all  should  join  in  the  application,  or  that  the  names  of  all 
should  be  specified,  since  the  conviction  upon  one  information 
would  be  a  bar  to  any  other,  it  being  one  single  offence,  though 
every  person  injured  would  severally  be  entitled  to  maintain  an 
action.     R.  v.  Griffin,  Rep.  Temp.  Hardwicke,  39, 

P.  699.—"  The  applicant  must  waive  his  right  of  action."  &c. 

The  party  may  be  put  to  his  election  before  the  information 
is  granted ;  after  the  granting  of  an  information,  it  is  of  course 
to  stay  the  proceedings  in  an  action  for  the  same  cause.  2  T.  R. 
198. 

P.  604 — "  Upon  a  warrant  from  a  Secretary  of  State,"  &c. 

In  the  case  of  the  King  v.  Kendal  and  Roe,  Salk.  347.  the' 
Court  held,  that  Secretaries  of  State  might  commit  as  conser* 
vators  of  the  peace  at  Common  "Law,  and  that  the  commitment 
to  a  messenger  was  good,  and  a  lawful  custody  ;  for  they  would 
intend  it  only  to  carry  him  to  gaol.  But  the  party,  in  that 
case,  was  committed  on  a  charge  of  treason. 

P.  605.—"  But  by  the  resolutions  of  both  Houses  of  Parlia- 

liament,"  &c. 

Journal  of  the  Lords,  Die  Martis,  29  Novembris  1763.  The 
5d  resolution  of  the  House  of  Commons  was  read  ;  Resolved 
by  the  Commons  in  Parliament  assembled,  that  privilege  of 
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parliament  does  not  extend  to  tbe  case  of  writing  and  publish- 
ing seditious  libels,  nor  ought  to  be  allowed  to  obstruct  the 
ordinary  course  of  the  laws  in  the  speedy  and  effectual  prose- 
cution of  so  heinous  and  dangerous  an  offence  ;  and  it  being 
moved  to  agree  with  the  Commons  in  the  said  resolution,  it  was, 
after  a  long  debbte^  resolved  in  the  affirmative. 

P.  606.— «  The  single  point  decided  was,"  &c. 
But  Lord  Mansfield,  C.  J.  expressed  himself  in  strong  teras 
against  the  legality  of  general  warrants,  and  cited  tbe  opinions 
of  Wilmot,  Yates,  and  Aston,  Justices,  in  support  of  his  own. 
USt.  Tr.  312. 

P.  6 1 3.—"  Form  of  information  or  indictment.*' 
Where  two  persons  concur  in  the  same  illegal  act,  they  may 
be  included  in  the  same  indictment. 

In  the  case  of  R.  v.  Benfield  and  Sanders,  3  Burr.  980.  it 
was  held,  that  an  information  lay  against  two  for  singing  a  libel- 
lous song  on  A.  and  B.,  which  first  abused  A.  and  then  B.  And 
it  was  said,  that  had  the  defendants  sung  separate  stanzas,  the 
one  reflecting  on  A.  and  the  other  on  B.,  the  offence  woald  still 
have  been  entire. 

A  libel  upon  one  of  a  body  of  persons  without  naming  bio, 
is  a  libel  upon  the  whole,  and  may  be  so  described.  The  de- 
fendant published  the  following  advertisement  in  a  newspaper: 
**  Whereas  an  East  India  Director  has  raised  the  price  of  green 
tea  to  an  extraVagaut  rate,  the  same  gentleman  being  also  con* 
cerned  with  the  Swedish  East  ludia  Company ;  the  English 
proprietors  hope  he  will  find  some  measure  to  raise  bohea  tea 
in  Sweden,  that  the  Company  may  have  an  opportunity  to  ship 
o£P  some  of  their  bad  bohea  tea,  instead  of  havinsr  it  burnt  as 
usual."  Upon  motion  for  an  information,  Lee,  C.  J.  observed, 
**  Where  a  paper  is  published,  equally  reflecting  upon  a 
number  .of  people,  it  reflects  upon  all,  and  readers,  accord- 
ing to  their  different  opinions,  may  apply  it  so."  IL  v.  Jenoor, 
7  Mod.  400. 

FINIS. 
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A. 

Ability: 

charging  the  i/irant  of^  p*  I17, 
ABUSE : 

mere  words  of  not  actionable,  p.  32,  8t* 
nor  indictable,  p.  548,  659» 
ACTION : 

for  slander,  grounds  of,  p.  15,  95,  650. 
ADJECTIVE: 

words,  p.  69,  73,  74. 
AFFIDAVITS: 

in  aggravation,  p.  638, 639. 
in  mitigation,  p.  639. 
order  of  reading,  p.  641.     • 
see  attachment,  information,  &c. 
AGGRAVATION : 
evidence  in,  p.  453. 
affidavits  in,  p.  638. 
AMBIGUITY : 

different  kinds  of,  p.  51,  &c. 
explained  by  circumstances,  p.  87. 
APPLICATION: 

of  the  words  to  the  plaintiff,  how  collected,  p,  108, 

&c. 
verdict,  how  far  conclusive,  p.  109. 
where  a  nickname  is  used,  p.  109. 
ARREST: 

of  judgment.    See  judgment. 
ATTACHMENT: 
what,  p.  580,  581. 
whence  it  issues,  p.  581. 
for  what  offences,  p.  580, 581. 
on  what  evidence  granted,  p.  583. 
vvhen  granted  in  the  first  instance,  p.  581,  533,  584. 
proceedings  upon^  p.  584. 
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in  default  of  recognizance  the  party  is  committed^ 
p.  684. 

interrogatories,  p.  584. 

time  allowed  for  exhibiting,  p.  584. 

party  may  purge  himself  upon  oath,  p.  585. 

in  what  cases  allowed  to  confess  the  contenopt  in  the 
first  instance,  p.  584. 
ATTEMPT: 

to  commit  an  illegal  act,  charge  of,  when  actionable, 
p.  31,  40,  41,  42,  101,  &c. 

when  an  indictable  offence,  p.  548.     See  Solicitation. 
ATTORNEY: 

words  of,  p.  123, 129,  ISO. 

proof  of  plaintiff's  being,  p.  435. 
AVERMENT : 

of  extrinsic  circumstances,  when  necessary,  p.  3^, 
352. 

introduction  of  useless  ones  prejudicial,  p.  352. 

and  sometimes  fatal,  p.  353. 

See  colloquium,  declaration,  innuendo,  &c. 

B. 

BAIL : 

not  requirable  in  common  actions  for  slander,  p.  278. 

has  been  denied  in  scan.  mag.  p.  278. 

affidavit  necessary,  p.  279« 
BANKRUPTCY: 

words  imputing,  p.  134,  388, 
BARRETRY: 

charge  of,  p.  47. 
BARRISTER: 

words  of,  p.  123. 

how  described,  p.  356. 

when  he  may  refuse  to  give  evidence,  p,  469. 

see  counsellor. 
BASTARDY: 

words  of,  p.  140. 
BAWDY-HOUSE: 

imputation  of  keeping,  p.  44. 
BISHOP : 

words  of,  p.  127. 

writ  to  by  justices  at  sessions,  p.  6&0. 
BLASPHEMY: 

See  Religion, 
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BOOK  OF  COMMON  PRAYER  : 

words  in  derogation  of,  p.  497. 
BOOKSELLERS: 

liability  of,  p.  417,  658. 
BRANDED: 

charge  of  having  been,  p.  97- 
BRIBERY: 

charge  of,  p.  43.   . 

an  offence  at  common  law,  p.  43, 

C. 

CARICATURE :  p.  165. 

injunction  to  restrain  exhibition  of,  p.  165. 

liability  of  the  publisher  of,  ib. 
CARPENTER: 

words  concerning,  p.  136. 
CERTAINTY: 

degree  of  formerly  required,  p.  80,  81. 

where  the  words  impute  crime,  p.  51. 
CHARACTER: 

caution  to  beobserved  in  the  description  of,  p.  355, 657 

title  to,  need  not  be  pleaded,  p.  356. 

averment  of,  p.  356,  447. 

when  laid  in  aggravation,  p.  369. 
CHATTEL: 

slander  of,  p.  137. 
CHEATING: 

words  charging,  p.  87. 
CHURCHWARDEN: 

words  of,  p.  122. 
CLAIM  OF  TITLE: 

how  used  in  defence,  p.  383. 
CLERGYMEN: 

words  concerning,  p.  123. 

delivered  by  in  preaching,  p.  238. 
CLIPPING  MONEY: 

charge  of,  p.  93. 
COINING: 

charge  of,  p,  59. 
COLLECTING: 

of  libeJs,  p.  568.     See  possession. 
COLLOQUIUM. 

ancient  practice  as  to,  p.  343. 

nature  and  use  of  the  averment,  p.  330,  344. 
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the  want  of  not  supplied  by  an  innuendo,  p.  3^4. 

must  extend  to  the  whole  prefatory  matter,  p.  334. 

averment  that  the  words  were  spoken  de  querente. 

when  necessary,  p.  324. 

words  spoken  to  the  plaintiff,  p.  323. 

where  the  person  is  pointed  out  by  the  words,  p.  395. 

where  they  can  apply  to  one  only,  p.  325. 

when  they  may  be  applied  to  several,  p.  3OT. 

where  the  plaintiff's  name  is  mentioned,  p.  399. 

where  the^  words  are  actionable  from  extrinsic  cir- 
cumstances, p.  330. 

in   what  cases  de   querente.  sufficient  without   a 
colloquium,  p.  331. 
COMMITMENT: 

summary,  when  inflicted,  p.  580. 
COMMUNICATION: 

law  of  in  this  country  contains  little  of  legislative 
enactment,  p.  645. 
COMPARISON: 

words  of,  p.  68,  70. 
CONFESSION: 

effect  of,  p.  636. 
CONFIDENTIAL: 

communication  privileged,  p.  240. 
CONSTABLE: 

proof  of  party  being,  p.  436* 
CONSTITUTION : 

libels  relating  to,  p.  505,  506,  507. 

descent  of  the  crown,  p.  505. 

settlement  of  the  crown,  p.  508. 

revolution,  p.  508. 

king's  title,  p.  505. 

nature  and  extent  of  the  offence,  p.  509. 
CONSTRUCTION  : 

rules  of,  p.  53,  56. 

words  to  be  understood  in  their  common  accepta- 
tion, p.  58. 

may  be  explained  by  circumstances,  p.  100. 

by  context,  p.  99,  100. 

by  the  cause  or  occasion  of  speaking  them,  p.  100. 

by  jurors,  p.  62. 

by  the  court  after  verdict,  p.  59,  &c.  466. 
CONTEXT: 

may  explain  actionable  words^  p.  99. 
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COKfTINUANCE  Iff  OFFICE,  &c. 

when  intended,  358. 
CONVICTION: 

words  charging,  p.  96. 
CORRUPTION : 

charge  of,  p.  43,  44. 

in  former  situation,  p.  191. 

in  public  trust,  p.  44. 

in  office,  p.  117. 
COSTS: 

St  SI  J.  I.e.  16.  p.  470. 

cloes  not  extend  to  scan.  mag.  p.  470. 

nor  to  actions  founded  on  special  damage,  p.  470. 

nor  to  cases  of  libel,  p.  470. 

but  applies  where  actionable  words  produce  special 
damage,  p.  471. 

inconvenience  of  this  rule,  p.  471. 

actionable  words  joined  in  declaration  with  a  distinct 
injury,  p.  471. 

special  damage  laid  referring  to  all  the  counts,  p.  479. 

damages  found  under  a  writ  of  inquiry,  p.  472. 

certificate  of  judge  under  £9  and  23  C.  2.  c.  9.  p.  472. 

justification  does  not  entitle  to  full  costs,  p.  473. 
COUNSELLOR: 

words  spoken  by,  when  actionable,  p.  237,  239. 
COURT : 

Earl  Marshals,  before  whom  held,  p.  484. 

of  honour,  attempt  by  to  hold  plea  of  words,  p.  483. 

inferior  encroachments  by,  how  restrained,  p.  484» 

contempts  of.    See  Attachment,  Justice,  Judges,  &c. 
COZENING: 

charge  of,  p.  87. 
CREDIT: 

words  affecting,  p.  127,  135,  137. 
CRIME: 

action  for  imputing  the  commission  of,  p.  20. 

words  imputing,  why  actionable   without   special 
damage,  p.  81. 

place  the  party  in  jeopardy,  p.  26. 

disgrace  him  in  society,  p.  26,  27. 

autient  rule,  p.  651. 

words  imputing,  actionable,  though  not  endanger- 
ing the  party  in  law,  p.  27,  28,  §51. 

after  pardon  for  the  offence,  p.  28. 
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where  actionable^  must  impute  a  temporal  offence, 

p.  37,  40. 
punishable  rn  the  temporal  courts,  p.  37,  49,  50. 
penalty  merely  pecuniary,  p.  50. 
general  rule,  p.  49,  50. 
certainty  requisite,  p.  51,  52. 

1.  must  impute  an  act,  p.  67, 68,  651. 
by  what  words  an  act  may  be  imputed,  p.  68, 
&c. 
S.  of  a  criminal  nature,  p.  68. 

criminal  quality  how  collected,  p.  80. 
S.  to  the  plaintiff,  p.  68. 
application  of  the  charge  how  collected,  p.  107. 
propriety  of  limiting  such  actions,  p.  50. 
CRITICISM: 

how  far  privileged,  p.  965. 

liberty  of  does  not  extend  to  personal  reflections, 

p.  268,  269. 
nor  to  misrepresentations  of  facts,  p.  268. 
CRITIQUE : 

upon  a  newspaper,  p.  273. 
Cursing  and  swearing,  p.  659* 

D. 

DAMAGE: 

nature  of  in  case  of  slander,  p.  14. 
when  presumed,  p.  20. 
advantages  of  this  presumption,  p.  18,  647. 
-  special,  what  amounts  to,  p.  180. 
prevention  of  sale,  p.  367. 
expenses  of  civil  suit,  p.  182,  183. 
the  bringing   the   plaintiff's   title   into    lititration. 

p.  183. 
hindrance  from  preferment,  p.  183. 
loss  of  hospitable  entertainment,  p.  191. 
loss  of  marriage,  p.  184,  185,  653. 
loss  of  voluntary  donations,  p.  191. 
loss  of  customers,  p.  192. 

expense  of  justification  from  extra-judicial  charge, 
p.  180,  181. 

mere  apprehensions  of  loss  insufficient,  p.  192. 
female  charged  with  incontinence  required  to  prove 

special  damage,  p.  186. 
insufficiency  of  the  reasons  for  this  rule,  p.  186. 
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special  damage,  how  connected  with  the  words, 

p.  192. 
must  be  the  natural  and  immediate  consequence, 

p.  193. 
non-performance  of  contract  not  a  special  damage, 

p.  194. 
special   damage  subsequently   resulting  from   the 

same  words,  p.  195,  657. 
where  the  words  are  actionable  need  not  be  proved, 

p.  355,  657. 
statement  of  when  it  is  a  mere  presumption  of  law, 

p.  365. 
special  damage  must  be  stated,  .366,  452. 

how  pleaded,  p.  366. 

when  generally,  p.  368. 
actionable  words  are  spoken  within  a  private  juris- 
diction, p.  368. 
the  want  of  special  damage  may  be  pleaded,  p.  379* 
damages,  not  in  the  nature  of  punishment,  p.  186. 

nor  awarded  with  a  view  to  reformation,  p.  187. 
DEAD: 

person  libel  on  the  memory  of,  p.  551,  660. 
DECLARATION: 

in  case  of  slander  or  libel,  p.  299. 
in  what  it  consists,  p.  299. 
of  the  venue,  p.  280. 

parties,  p.  285. 
inducement  of  good  character,  p.  299. 

not  traversable,  p.  300. 

sometimes  improper,  p.  300. 

averments,  p.  2J)P. 

of  publication,  299. 
statement  of  the  words,    p.  304.      See  Statement, 

Variance,  &c. 
colloquium,  p.  323.     See  Colloquitim. 
innuendo,  p.  335.     See  Innuendo, 
averments  of  extrinsic  facts,  p.  346. 

when  necessary,  p.  346. 
advantages  of  a  technical  statement,  p.  344. 
DEPOSITIONS: 

before  magistrates,  when  evidence,  p.  636. 
DEFENDANTS: 

joinder  of  in  a  declaration,  p.  297. 
in  an  indictment,  p.  662. 
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E. 

EFFIGY : 

burning  in,  p.  165. 
EMPLOYMENT: 

words  concerning  plaintiff's,  p.  124,  125. 
nature  of,  p.  ISd. 
degree  of  prejudice,  p.  126. 
EVIDENCE : 

hovfr  far  it  must  correspond  with  the  declaration, 

p.  396. 
of  publication  necessary  before  the  libel  is  read, 
p.  397.    See  Hand-writing,  Publication,  Cbarac* 
ter,  &c.  &c. 
EXCLAMATION: 

words  of,  p.  69,  72. 
EXCOMMUNICATION : 
innputation  of,  p.  33. 
-    disabilities  resulting  from,  p.  35. 
EXCULPATORY : 
averment,  p.  ^61. 

formerly  required,  p.  361,  362. 
aOidavits.    See  Information. 
EXTORTION: 

charge  of,  p.  122. 

F. 

FALSE : 

claim,  when  actionable,  p.  234-5. 

rumours,  p.  543.    See  Forestalment. 

witness,  liability  of,  p.  214. 
FELONY : 

charge  of,  p.  86. 

formerly  consisted  in  intent,  coupled  with  an  overt 
act,  p.  101, 102. 
FINDER  OF  LIBEL: 

doctrine  of  civil  law  as  to,  p.  566,  567. 

whether  crimiual  for  mere  keeping  in  possession, 
p.  565. 
FOREIGN: 

language,  libel  written  in,  p.  97,  351. 

averments  necessary,  p.  98,  Sol. 

state,  libel  against,  p.  539. 
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FOREST  ALMENT: 

raising  price  of  provision  by  false  rumours^  p.  543^ 
644. 
FORGERY: 

charge  of,  p.  40,  57,  85. 
FORNICATION: 

charge  of,  p.  3(5, 
FORSWEARING: 

words  imputing,  p.  30,  56,  88,  89,  90. 

averments  necessary,  p.  354,  385. 
FRAUD : 

charge  of  secreting  a  v^ill,  p.  30. 
FREE  DISCUSSION :       • 

benefits  of,  p'.  3,  5. 

a  restraint  upon  the  vicious,  p.  3. 

abuse  of,  p.  6* 

press,  advantages  of,  p.  9, 10. 

distinguished  from  an  open  press,  p.  10. 
FRIENDLY  COMMUNICATIONS: 

privileged,  p.  253. 

G. 

GAZETTE: 

admissible  in  evidence,  p.  636. 
GENERAL: 

issue,  evidence  under. 

in  civil  action,  p.  373. 
in  Case  of  indictment,  p-  613. 
warrants,  illegality  of,  p.  608,  662, 
GOVERNMENT: 

publications  against,  p.  593. 
considered  as  contempts  against  the  king,  p.  593» 
privilege  of  freemen  to  represent  abuses  and  griev- 
ances, p.  524. 
libel  on  government, 

in  what  the  offence  consists,  p.  525. 
malice  essential  to  it,  p.  525. 
instances,  p.  527,  &c. 
the  discussing  public  measures  will  not  justify  an 
attack  on  private  character,  p.  530. 
GUILTY : 

force  of  the  word,  p.  95. 
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HANDWRITING: 

effect  of,  proof  of,  p.  3W. 

prima  facie  proof  of  publication,  p.  398,  399. 

proof  of,  by  comparison,  not  allowed,  p.  405,  &c. 

opinions  of  Lord   Holt,   Mr.  Justice  Yates,    Lord 
Keoyon,  Mr.  J.  Buller,  Baron  Holham. 

whether  comparison  is  admissible  as  confirming  evi- 
dence, p.  405. 

persons  of  skill  may  prove,  a  particular  writing  to 
be  in  a  feigned  bund,  p.  411* 

witness  competent  who  has  seen  another  write, 
though  but  once,  p.  414. 

who  competent  to  prove,  p*  413. 
HEARSAY. 

when  a  justification,  p.  244-5. 

in  scan.  mag.  p.  244. 

reporter  must  give  a  cause  of  action,  p.  S45-6. 

must  state  the  very  words,  p.  248. 
and  not  merely  their  effect,  p.  248. 

ground  of  the  justification,  p.  250. 

DO  justification  when  spoken  against  knowledge, 
p.  250-1. 

whether  special  plea  necessary,  p.  376. 
HERMAPHRODITE: 

charge  of  being,  p.  139. 
HUSBANDMAN: 

words  of,  p.  137. 

I. 

ILLEGAL  ACT: 

the  inciting  to,  indictable,  p.  547> 

profits,  plaintiff  cannot  recover  for  their  diminution, 
p.  443. 
IMPERFECTION: 

of  laws  relating  to  slander,  p.  1,  3. 
INCITEMENT: 

to  illegal  act  indictable,  p.  548. 

distinction  between  oral   and   written  defamation^ 
p.  548. 
INCONTINENCE: 

words  charging,  when  applied  to  females,  p.  184,  &c.    " 

Lord  Holt's  opinion,  p.  188. 

desire  of  judges  to  consider  them  actionable,  p.  190. 

ground  of  former  decisions,  p.  191.. 
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INCONVENIENCE: 

SublicatioQ  produciDg,  to  society,  p.  539. 

form  and  requisites  of,  p.  613,  669. 

the  offence  local,  p.  619. 

need  uot  be  laid  vi  et  armis,  p.  613. 

averments,  falso  malitiose,  &c  p,  613. 

averment  of  publication,  &c,  p.  564,  613. 

vide  declaration,  plea,  &a 
INFECTIOUS  DISORDER: 

words  imputing,  p.  III. 

extent  of  the  action,  p.  1 19. 

writ  de  leproso  amovendo,  p.  119. 
INFORMATION: 

proceeding  by,  p.  590. 
antiquity  of,  p.  590. 
different  kinds  of,  p.  591,  661. 
when  filed  by  the  attorney*generat,  p.  591. 
on  the  application  of  an  individual,  p.  591. 
former  practice  as  to  them,  p.  599. 
how  altered  by  statute,  p.  599. 
instances  in  which  they  have  been  granted,  p.  599. 
for  reflections  on  magistrates,  p.  599, 593. 
on  judges,  p.  593. 
on  peers,  p.  594. 
on  particular  bodies,  p.  594. 
on  trading  companies,  p.  596. 
on  private  persons,  p.  594,  596,  597,  598. 
Rules  prescribed  by  the  Court. 
applicant  must  waive  his  action,  p.  599. 
application  must  be  recent,  p.  599. 
must  be  accompanied  with  an  affidavit, 
the  libel  published,  p.  600. 
its  application  to  the  complainant,  p.  601. 
its  publication  by  the  party  complained  of,  p. 601. 
denying  the  charge,  p.  601. 
exculpatory  affidavit,  in  what  instances  dispense 

ed  with,  p.  601,609. 
confirmatory  affidavits,  p.  609. 
must  not  introduce  new  matter,  p.  609. 
title  of  affidavits,  p.  600. 
defendant's  affidavits  contradictory  of  those  by  the 

relator,  p.  603. 
aver  the  truth  of  the  libel,  p.  603. 
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costs  on  discharge  of  rule  for  criminal  informatioD^ 
p.  603- 

on  the  acquittal  of  the  defendant,  p.  604. 

certificate  in  such  case,  p.  604. 
INNKEEPER: 

words  of,  p.  137- 
INNOCENCE: 

presumption  of  law  in  favour  of,  p.  449. 

when  party  must  prove  a  negative,  p.  444. 
INNUENDO: 

nature  and  office  of,  p.  334,  336,  344,  346. 

cannot  introduce  new  matter,  p.  335,  336. 

when  necessary,  p.  335. 

effect  of  when  it  enlarges  the  sense,  p.  336. 

in  what  cases  harmless  though    introducing  new 
matter,  p.  339. 

when   repugnant  or   insensible  may  be   rejected, 
p.  341. 

need  not  state  an  inference  of  law,  p.  341. 

but  such  an  inference  if  stated  will  not  vitiate,  p. 343. 

innuendo  in  one  count  may  be  supported  by  a  collo- 
quium in  a  preceding  one,  p.  343. 
INTEGRITY : 

words  reflecting  on,  p.  127. 
INTENTION : 

words  charging,  p.  31,  78, 105,919,  651. 
INTEREST: 

claim  of  when  a  defence,  p.  S3,  79. 
INTERROGATION: 

words  of,  p.  69,  719. 
IRONICAL: 

words  may  be  actionable,  p.  66,  69,  T5. 

J. 

JOBBER: 

in  the  funds,  words  of,  p.  126. 
JOINDER: 

of  different  injuries  in  declaring,  p.  369. 
JUDGES: 

n9t  liable  for  any  publication  in  discbargiDg  their 
office,  p.  311,  655.    See  Office,  &c. 
JURORS: 

duty  of  in  construing  words,  p.  63,  64,  65. 
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JURY: 

presentment  by  no  libel,  p.  912. 

province  of»  on  trials  for  libel,  p.  615. 

formerly  doubted,  p.  615. 

history  of  the  question,  p.  617. 

Penn  and  Mead's  ( ase,  p.  617. 

Ld.  C.  J.  Vaughan's  opinion,  p.  617. 

Nathaniel  Thompson's  case,  p.  619. 

Lord  Holt's  charge,  p.  619. 

seven  bishops'  case  of,  p.  619. 

Tutchin's  case,  p.  621. 

Clerk's  case,  p.  629. 

WoodlalTs  case,  p.  623. 

Dean  of  St.  Asaph's  case,  p.  695. 

opinions  of  L.  C.*J.  Raymond,  Lee,  Ryder,  Mans- 
field, Kenyon,  and  Mr.  J.  Buller,  p.  093^  &c. 

doubts  removed  by  the  legislature,  p.  634. 
JUSTICE; 

administration  of,  libels  relating  to  the,  p.  532,  659. 
JUSTICKS  OF  THE  PEACE: 

words  of,  p.  116,  117. 

imputing  evil  principles,  p.  198. 

want  of  integrity,  p.  127- 

contempts  relating  to,  p.  533,  587>  659« 

how  punished,  p.  533,  587. 
JUSTIFCATION: 

in  civil  action. 

truth  of  the  charge,  p.  909.    See  Plea,  Tputh,  &c. 
why  allowed,  p.  909. 

publication  made   in    the  course  of  parliamentary 

proceedings,  p.  910. 
judicial  proceedings,  p.  911. 

report  of  parliamentary  proceedings,  p.  994. 
judicial  proceedings,  p.  994. 

Eublication  made  by  person  claiming  an  interest 
aving  colourable  claim  to  land,  p.  934. 
extent  of  the  privilege,  p.  935. 
as  a  professional  advocate,  p.  936. 
as  an  attorney,  p.  936. 
by  a  clergyman  in  preaching,  p.  938. 
words  spoken  in  confidence,  p.  940. 
publication  made  upon  hearsay,  by  party  giving  the 
pla  n^  ffa  grouno  ofaction,  p.  944.     See  Hearsay, 
publication  made  in  the  course  of  performing  a  public 
or  a  private  duty,  p.  955. 
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plea  of,  must  confess  the  words^  p.  383. 

need  not  traverse  the  epithets  or  innuendos,   p,  384. 

when  the  place  of  speaking  is  traverseable,  p«384. 

K. 

KING: 

publications  against  binny  p.  510. 

under  st.  36  G.  3.  p.  bW. 

included  in    St.  3  £d.  1.   c«   34.  but    not    -witbiB 
2  R.  2  St.  1.  c.  5. 

contempt  against,  p.  51S«  &c.' 
KILLING: 

another  charge  of»  p.  61. 
KNOWLEDGE: 

words  reflecting  on,  p.  127.' 

of  party  spreading  a  false  report,  how  taken  advan- 
tage of,  p.  3G3. 

the  fact  of  not  traversable,  p.  364. 

reason  of  tliis,  p.  364. 

L. 

LEPROSY : 

imputation  of,  p.  112* 
LIBEL: 

different  kinds  of,  p.  161. 
in  writing,  p.  161. 

without  writing — by  pictures,  p.  161, 163. 

signs,  p.  161. 
processions,  p.  165. 

S rounds  of  the  action  for,  p.  145,  161. 
istinction  between  oral  and  written  slander,  p.  145. 

reasons  for  unsatisfactory,  p.  146,  659. 

special  damage  need  not  be  proved. 

in  case  of  caricature,  p.  162. 

author  of  criminally  as  well  as  civilly  responsible, 
where  the  libel  contains  personal  reflections, 
p.  150, 165. 

an  indictment  lies  where  an  action  is  maintainable, 
p.  1 50. 

on  an  individual,  why  a  public  offence,  p.  548,  553. 

the  degree  of  personal  discredit  immatena],  p.  54^ 

indictment  lies  for  libel  on  the  memory  of  one  de- 
ceased, p.  551. 
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for  a  libel  not  reflecting  on  any  particular  iDdiyidual, 
p.  552. 

for  a  libel  on  a  body  of  persons^  p.  559,  660,  661. 

see  Information»&c. 

does  not  amount  to  a  breach  of  the  peace,  p«  585. 

but  rests  in  tendency,  p.  585. 

tendency  whether  a  question  of  law  or  fact,  p.  616. 

essence  of  a  libel  in  what  it  consists,  p.  616. 

charge  of  having  written  one  actionable,  p.  44. 

when  parol  evidence  may  be  given  of  its  contents, 
p.  43$. 

contained  in  unstamped  newspaper  may  be  given  in 
evidence,  p.  432. 
LIBELLER: 

not  civilly  responsible  without  a  publication,  p.  300. 

and  (semble)  not  crimiaally  responsible  without  a 
publication,  p.  565. 
LIBERTY: 

of  the  press,  in  what  it  consists,  p.  II. 

how  secured  by  the  laws  of  England,  p.  648. 

excellence  of  the  mode  in  which  the  guilt  of  a 
libeller  is  ascertained^  p.  648. 
LIMITATION  : 

of  actions  for  words,  p.  3Q9. 

mode  of  computing  in  different  actions,  p.  399. 

plea  of  the  statute,  p.  392. 

of  suits  in  the  spiritual  court,  p.  48S; 
LIVELIHOOD: 

words  affecting  the  means  of,  p.  193. 
LOSS : 

nature  of  to  ground  an  action  upon,  p.  16» 

M. 

MAGISTRATES: 

contempts  against*    See  Justices. 
MAINSWORN: 

charge  of  being,  p.  97, 
MAINTENANCE: 

words  charging,  p.  47* 
MALA: 

frohibita,  p.  39. 
ICF: 
ex  mnlitia,  legal  import  of  the  words,  p^  363. 
distinction  between  the  legal  and  the  moral  meaning 
of  the  term,  p.  198. 
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is  essential  to  civil  responsibility »  p.  QS9,  £71>  974, 

276. 
is  either  express  or  implied,  p.*  936. 
presumption  of  is  I.  conclusive  in  favour  of  tbe 

defendant,  p.  900. 
9.  prima  facie  in  favour  of  the 

defendant,  p.  931. 
3.  prima  facie   against  the  de- 
fendant, p.  274. 
J8  immaterial  where  tbe  imputation  is  true,  p.900l 
MALICE: 

vi^here  tbe  publication  is  made  in  the  courae  of  par- 
liamentary or  judicial  proceeding,  p.  900. 
v^here  such    proceedings   are    faithfully    reported, 

p.  900. 
where  the  publication  is  procured  by  artifice,  p.  195, 

633. 
the  presumption  is  in  favour  of  the  defendant  where 

he  claims  an  interest,  p.  931. 
gives  the  plaintiff  a  ground  of  action  against  another, 

p.  944. 
or  acts  in  the  discharge  of  any  public  or  private 

duty,  p.  955. 
the  presumption  is  against  the  defendant  where  his 

publication  is  detrimental  and  motive  unexplained, 

p.  974. 
may  consist  in  a  wanton  disregard  of  the  interesti 

of  others,  p.  975. 
the  great  essential  tocriminal  liability,  p. 551, 555,646. 
against  society  may  consist  in  a  wanton  inattentioa 

to  its  interests,  p.  559. 
but  the  presuniption  may  be  rebutted  by  shewing 

that  the  defendant  had  a  legitimate  object,  p.  559. 
averment  of  in  a  dec  In  ration,  p.  3()0. 

in  an  indirtment,  p.  3(51. 
evidence  of,  different  presumptions  of  law  as  to,  p. 447* 
proof  of  express  malice,  p.  447,  448. 
what  is  evidence  to  prove  malice,  p.  448,  6oS* 
other  actionable  words,  p.  448. 
deliberate  sale  of  similar  papers,  p.  449. 
by  servant  in  action  for  false  character,  p.  44P,  450. 
circcHiiStances  stated  in  declarutiou  to  shew  malice 

must  be  proved,  p,  364. 
MAR  HI. AG  I.: 

loss  of  a  temporal  damage,  p.  187, 188,  653, 
how  stated,  p.  367. 
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MARSHAL: 

Earl  Court  of,  p.  483. 
MASS: 

charge  of  going  to,  46. 
MEMBER  OF  PARLIAMENT: 
words  of,  p.  J  23,  651. 

privilege  of,  p.  686,  656. 

as  to  what  be  may  be  examined,  p.  469. 
MERCHANT: 

words  of,  p.  134. 
MIDWIFE: 

words  of,  p.  124,  133. 
MIRACLES  OF  JESUS  CHRIST: 

libels  against,  p.  489. 
MISPRISION  OF  FELONY: 

charge  of,  p.  67. 
MISDEMEANOR: 

charge  of,  p.  40,  42,  &c. 
MITIGATION: 

of  damages,  evidence  in,  p.  454,  658,  659. 

source  whence  the  calumny  was  derived,  p.  456. 

cause  of  suspicion,  p.  4r)6,  457. 

badness  of  plaintiffs  former  character,  p.  458. 

whether  particular  facts  tending  to  shew  the  plain* 
tiff's  guilt  are  admissible,  p.  460. 
MITIOR  SENSUS: 

exploded  doctrine  of,  p.  54,  55,  56,  60,  65. 

reason  why  the  doctrine  prevailed,  p.  61. 
MONEY: 

won  at  play,  challenge,  on  account  of,  p.  660. 
MORALITY: 

publications  against,  p.  500. 

are  punishable  in  the  temporal  courts,  p.  500. 

extent  of  the  offence,  p.  503.   . 
MURDER: 

charge  of,  p.  83. 

where  the  person  alleged  to  have  been  murdered 
still  lives,  p.  83,  34. 

oblique  charge  of,  p.  94. 
MURDERER;  p.  86. 

•   N. 

NEGATIVE : 

in  what  cases  a  party  may  be  put  to  prove,  p.  444. 
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NEGLIGENCE : 

defendant's  liability  for  damage  resultiiig  from, 
p.  276. 

lib^l  exposed  from,  p.  276. 
NEW  ASSIGNMENT: 

when  necessary,  p.  395. 
NEWSPAPER: 

slander  concerning,  p,  138. 
NEWnTRIAL: 

when  granted,  p.  463. 

time  of  moving  for,  p.  637* 

o. 

OFFICE: 

words  relating  to  extent  of  the  action,  p,  192. 

charge  of  inability  in,  p.  117,  119, 

of  corruption  in,  p.  ISO,  1S9. 

confidential  distinction  between  reflections  on  inte* 
grity  and  ability,  p.  117- 

grounds  of  the  action,  p.  116* 
OPINION 

words  of,  p. .68, 

P. 

PARDON : 

when  it  excludes  a  plea  of  justification,  p.  208,  C64. 

after  a  conviction  tor  peQury  will  not  restore  credit, 
p.  209,  655. 
PARLIAMENT: 

libel  on  the  houses  of,  p.  535. 

privileges  of,  p.  210,  211,  535. 

words  of  member,  p.  123. 

petitioners  to,  privileged,  p.  214, 
PARSON;  r         ©       K- 

words  concerniuc',  p.  357. 
PARTIES: 

plaintiffs,  when  two  or  more  may  join,  p.  285. 

when  separate  actions  must  be  brought,  p.  286. 

words  spoken  of  husband  and  wife,  p.  286. 

actionable  words  of  the  wife  with,  with  special  da- 
mages to  the  husband,  p.  286,  287. 

husband  should  sue  alone  tot  special  damage*  p.  296. 

the  ri^ht  to  sue  for  the  actionable  words  would  sur- 
vive to  the  wife,  p.  296. 


defendants,  joinder  of^  p.  297* 

words  by  husband  and  wife,  p.  997>  998. 

joinder  of  parties  in  same  inaictment,  p.  669. 
PAWNBROKER: 

words  concerning,  p.  136. 
PEACE  OFFICER: 

proof  of  person's  being  one,  p.  436. 
PEACE,  PUBLIC: 

in  what  it  consists,  p.  485,  486. 

what  constitutes  an  oifence  against  it,  p.  485. 
PEERS: 

words  concerning,  p.  168,  171«    See  Scan.  Mag. 
PENTATEUCH: 

libel  on,  p.  491* 
PERJURY: 

charge  of,  p.  40, 64,  86. 
PHYSICIAN:  p.  123,  132. 

description  of  in  declaration,  p.  356. 

proof  of  plaintiff's  being,  p.435j  4S7« 
PICKING  A  POCKET  : 

charge  of,  p.  59,  86. 
PLACE: 

of  speaking  words,  when  material,  p.  369. 
PLAGUE: 

words  imputing  infection  with,  p.  112. 
PLEA : 

what  may  be  pleaded,  p.  377. 

may  explain  the  meaning  of  the  words,  p.  380*. 

shew  no  damage  sustained,  p.  380. 

non  damnificatus  bad,  p.  38& 

of  minority,  p.  382. 

what  must  be  pleaded. 

truth  of  the  words,  p.  209- 

of  justification  ground  on  the  truth,  p.  386,  657. 

must  correspond  with  the  charge  contained  in  the 
declaration,  p.  386. 

must  be  pleaded  and  proved  with  great  precision, 
p.  906,  654. 

of  justification  in  general,  must  confess  the  words, 
p.  383. 

must  answer  the  whole  publication  complained  of, 
p.  389,  390. 

of  statute  of  limitations,  p.  392: 

joinder  of  difierent  pleas,  p.  393. 
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POLICY: 

publications  contrary  to,  p.  539* 
POSSESSION  OF  LIBEL: 

whether  an  indictable  oflence,  p.  568«  661. 
POWER: 

words  imputing,  p.  75. 
PRESUMPTION  OF  LAW: 

when  conclusive  for  the  defendant,  p.  198. 

prima  facie  in  favour  of  the  defendant,  p.  ^1. 

prima  facie  against  the  defendant,  p.  452. 
PRIVILEGE: 

of  parliament,  p.  211,  605,  661. 
PROCESS: 

summary,  on  what  founded,  p.  579. 

seizure  of  papers,  p.  608. 
declared  illegal,  p.  619. 

against  the  person,  p.  604. 

commitment  by  secretary  of  state,  p.  604. 

general  warrants,  p.  606. 
declared  illegal,  p.  606. 

Lord  Mansfield's  opinion,  p.  669. 

against  a  defendant  on  an  indictment  or  information 
under  43  Geo.  3.  c.  58.  s.  1.  p.  606. 
PROCURER: 

of  publication,  p.  418. 

evidence  of  procurement,  p.  419. 
PROFESSION  : 

words  relating  to,  p.  115. 
PROFESSIONAL  DUTY: 

when  it  will  justify  a  publication,  p.  937. 
PROHIBITION: 

writ  of,  on  what  grounded,  p,  47 4.^ 

to  spiritual  court,  when  granted,  p.  474. 

where  offence  imputed  is  not  of  spiritual  cogni- 
zance, p.  475. 
though  imputed  to  an  ecclesiastic,  p.  479. 

where  the  same  words  are  of  both  spiritual  and  tem- 
poral cognizance,  p.  479- 

where  they  are  of  temporal  cognizance  from  a  par- 
ticular custom,  p.  479. 

does  not  lie,  where  words  of  spiritual  cognizance  are 
coupled  with  mere  terms  of  abuse,  p.  476, 

thougn  followed  by  special  damage^  p.  477.  • 

time  of  moving  in,  p.  483. 
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PROPHECIES: 

false,  p.  54$. 
PROSECUTOR : 

not  compellable  to  restore  the  libel,  p;  637* 
PROVOCATION : 

to  break  the  peace,  p.  548. 

where  oral  not  indictable,  unless  it  amount  to  a 
challenge,  p.  548. 

reason  for  this  distinction,  p.  36(X 
PUBLIC : 

amusement,  slander  of,  p.  138. 
PUBLICATION: 

fact  of,  p.  39Q.    ^ 

-^  V  ^      eyJ^€Qpeof,,vp.^3p7.^  .  . 

^  ptpst-mark  on  a  letter,  p.  420.  * '   * 

c  \  :      direct  or  indirect,  p.  397. 

s,       by  proof  or  hand-writing,  p.  308. 

^  ••    what  necessary  to  support  an  action,  p.  197. 

by  agent,  how  proved,  p.  414,  421. 

by  a  bookseller,  p.  4.15,  41G,  417,  418. 

by  newspaper,  p.  424. 

writer,  38  Geo.  3.  c.  88. 

evidence  under  the  statute,  p.  499,  431,  438. 

averment  of  publication,  p.  300. 

where  words  have  been  published  in  a  foreign  lan- 
guage, p.  303. 

when  inadvertent  not  criminal,  p.  975, 
PUBLIC  LICENSER: 

objections  against,  p.  7,  8. 

Dr.  Johnson's  opinion,  p.  7» 
PUNISHMENT:  642. 

R. 

RECEIVING: 

stolen  goods,  charge  of,  p.  45, 106« 
REGRATING: 

charge  of,  p.  47- 
RELIGION: 

libel  on,  p.  48(). 
extent  of  the  offence,  p,  493. 
why  the  temporal  courts  interfere,  p.  487. 
a  malicious  intention  essential  to  the  blieuce  against, 
p.  493. 
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REPLICATION: 

usual  ODe,  p.  394. 

a  pardon,  p*  394. 

containiug  exceptions^  bow  pleaded,  p.  395. 

in  wbat  cases  will  not  entitle  the  party  to  sue,  n,  395. 
REPUTATION:  "^   ''   .        '** 

pecuniary  value  of,  p.  2*  1 

REVIEWERS:  I 

bow  far  privileged,  p.  S65» 
ROBBERY: 

charge  of,  p.  86, 10& 
ROGUE: 

charge  of  beuig,  p,  32.  ^    ^ 

SCANDALUM  M AGN ATUM :       /S^^/^/^S^  ^  -  L 
offence  of,  p.  166.  jft^  Q   \ 

ground  of  the  proceeding,  p.  166.  //^^  J    ^ 

parties  entitled  to,  p.  166,  170,  171.  ^ 

by  what  words  supported,  p.  166. 
construction  of  the  statutes,  p.  171,  172, 173^ 
extent  of  the  remedy  under  the  statute,  p.  16ft. 
baron  of  the  exchequer  within  the  statute,  p.  170. 
whether  peeress  entitled  to  sue,  p.  170. 
peer  of  Scotland  entitled,  p.  170. 
fomi  of  declaring,  p.  359. 

whether  the  defendtot  may  justify,  p.. 206.  562. 
SCHOOLMASTER :  J«  p        » 

words  concerning,  p.  124. 
SECRETARY  OF  STATE: 

commitment  of,  p.  661. 
SCIENTER: 

cannot  be  traversed  in  pleadin&r,  p.  383b 
SERVANT:  ^ 

action  by,  p.  125,  132,  255. 

must  prove  express  malice,  p.  256,  257,  261. 

reason  of  this,  p.  261.    See  Malice. 
SKILL; 

words  reflecting  on,  127, 133. 
SKIMMINGTON: 

riding,  p.  164, 653, 
SLANDER: 

increase  of  actions  for,  p.  20. 

uncertainty  of  former  rules  relating  to,  p,  20,  &c. 
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SOLICITATION: 

to  commit  aa  illegal  act,  charge  of,  p«  SI,  40, 
101,  102,  104. 

such  solicitation  an  indictable  offence,  p.  d47* 

procurers  by  solicitation,  when  principals,  p«547« 
when  accessories,  p.  547* 

challenge  on  account  of  money  won  at  play,  p.  660* 
SPECIAL  CHARACTER: 
'   how  acquired,  p.  438. 

how  described,  p.  433. 

how  proved,  p.  433^ 
SPIRITUAL  OFFENCE: 

charge  of,  p.  32,  33,  33. 

courts,  jurisdiction  of,  p.  474. 

no  suit  in  special  court  can  be  maintained  on  an  in- 
dictment, p.  482. 
STAR-CHAMBER: 

doctrine  of  in  case  of  libel,  p.  560, 537* 

required  proof  of  publication,  p.  570. 
STATE  OFFENCES: 

to  be  proved  by  the  usual  rules  of  evidence,  p.  404. 
STATEMENT: 

of  the  words  in  a  declaration  or  indictment. 

the  identical  words  must  be  set  out,  p.  304. 

though  formerly  set  out  in  latin,  p.  305. 

must  now  be  stated  in  the  original  language,  p.  305, 
319. 

insufficient  to  describe  their  effect,  p.  306. 

distinction  as  to  statement  under  an  ad  tenorem,  and 
under  an  inter  alia,  p.  $06, 

the   setting  them  out,    with   the  addition  of  vel 
hiis  similia  insuiTicient,  p.  308. 

must  correspond  with  the  publication  proved,  p.  309. 

whether  an  English  translation  of  foreign  words  ne- 
cessary, p.  312.     See  Variance. 
SURETIES: 

whether  libellers  in  general  can  be  required  to 'find 
surety  of  the  peace,  p.  583. 

for  the  good  behaviour  when  requirable,  p.  585,  587. 

words  of  absent  magistrate,  p^  687. 

party  should  be  bound  without  delay,  p.  587. 
'extent  of  the  doctrine,  p.  oSS. 

form  of  the  comtlnitment  for  want  of  sureties,  p.  588. 

for  mere  words  of  abuse  -sureties  not  demandable, 
p.  588. 
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when  demandable  where  no  person  in  office  is  re- 
flected on,  p.  588. 
STEALING:  . 

charge  of/ p.  58, 91,  92. 
STOCK-BROKER: 

words  of,  p.  135, 
SUBORNATION: 

of  perjury,  charge  of,  p.  86,  106. 
SURPLUSAGE  : 

when  an  averment  considered  as,  p.  433. 
SUSPICION  : 

words  of,  68,  70. 

however  strong,  will  not  amount  to  a  jostification, 
p.  e08. 

Bor  will  common  fame,  p.  908. 
SWINDLER:  p.  32. 

THIEF: 

charge  of  being  a,  p.  58,  59,  86,  91. 
TRADER: 

words  of,  p.  130,  134. 

imputing  dishonesty,  p.  130. 

words  affecting  credit  formerly  not  actionable,  un- 
less they  imported  bankruptcy,  p.  357. 
TREASON: 

words  imputing,  actionable,  p.  40. 

though  no  act  be  charged,  p.  67* 

overt  act  of, 

words  spoken  formerly  held  to  amount  to,  p.  510. 

the  doctrine  questioned,  p.  511. 

words  joined  to  an  overt  act  may  explain  it,  p.  512. 

written  or  printed  publications,  p.  512. 

by  writing  against  the  King's  title,  p.  521. 

described  by  36  G.  3.  c,  7.  p.  521. 
TRESPASS: 

charge  of,  p.  24,  £5,  47. 
TRIAL: 

for  the  criminal  offence,  p.  615.  ^ 

offence  as  stated  on  the  record  of  what  compounded, 
p.  615. 
TRINITY : 

offences  against  the,  p.  489. 

profanation  of  in  stage  play  or  interlude,  p.  498. 

denial  of,  p.  498. 
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TRUTH : 

of  the  matter  published. 

why  a  bar  to  damages,  .p.  902. 

Sir  W.  Black8toae*8  doctrine  considered,  p.  902* 

whether  a  bar  to  an  action  for  scan.  mag.  p.  206. 

not  admissible  in  evidence  unless  pleaded,  p.  371« 

formerly  admitted  where  the  charge  was  precise, 

p.  372. 
general  rule,  p.  373. 
allowed  where  assertions  of  the   defendant's   are 

proved  to  shew  malice,  p.  462. 
justification  allowed  in  action  by  person  charged  as 

accessory  after  the  acquittal  of  the  principal,  p.  207. 
allowed  against  plaintiff  after  his  acquittal,  p.  207. 
plaintiff  may  be  put  upon  his  trial  on  such  an  issue 

found  against  him  without  the  finding  of  a  grand 

jury,  p.  207. 
plea  of.    See  Plea.    Justification, 
no  bar  to  an  indictment,  p.  556. 
ground  of  rejecting  such  a  justification,  p.  557« 
indictable  misdemeanour  wha,t  essential  to,  p.  557- 
the  publication  of  what  is  true  may  produce  mis- 
chief, p.  559- 
the  truth  of  a  publication  not  the  test  of  malice 

against  society,  p.  559. 
reasons  for  admitting  in  evidence  stronger  where  the 

alleged  libel  charges  a  more  immoral  act,  p.  560. 
in  case  of  immoral  publications  the  objections  against 

admitting  more  forcible,  p.  561,  562. 

V. 

VARIANCES: 

different  kinds  of,  p.  313. 

words  set  out  "juxta  tenorem*'  in  haec*  verba,  or 
under  an  "  inter  alia,"  &c.  p.  315. 

where  "  tenor"  is  used  a  literal  variance  not  fatal, 
p.  31 6. 

mode  of  setting  out  passages  not  continuous,  p.  317. 

alteration  of  a  single  letter  when  fatal,  p.  318. 

Lord  Mansfield's  dictum  as  to  variance,  p.  318. 
VENIRE: 

whence  awarded  formerly  in  case  of  a  local  justifica- 
tion, p.  282. 
,     reason  for  this  peculiar  to  the  case  of  libel,  p.  282. 
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»• 

law  altered  by  statutes  16  and  17  C.  9.  and  4  Aone, 

p.  283-    * 
construction  of  these^  p.  984» 
VEIfUE: 

in  civil  action,  p.  280. 
when  changeable,  980,  98I* 
in  scan.  mag.  p.  281. 

w. 

WARRANT: 

See  process. 
WATCHMAKER: 

words  of,  p.  133. 
WHORE:  /. 

when  the  term  is  actionable,  p.  39,  36,  78.  — ^^z  - 
WITCH :  ^ 

a 

when  actionable,  p.  94. 
WITCHCRAFT:  p.  46. 
WITNESS: 

privilege  of  in  giving  evidence,  p.  213. 

when  he  may  read  the  words  from  a  paper,  p.  397. 

or  refresh'  his  memory  from  minutes,  p.  397. 
WORDS: 

spoken,  when  indictable,  p.  550,  660. 

mere  words  of  abuse  not  indictable,  p.  548,  660. 
WRITING: 

libel,  whether  the  bare  act  is  criminal,  p.  569. 
WRONG: 

defendant's,  of  what  compounded,  p.  196,  197. 

mene  overt  act,  p.  196.    See  Publication. 

malicious  intention,  p.  196.    See  Malice. 
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■  »«.  CfflTTt'f  PRACTICAL  TREA- 
TISE on  BILLS  rod  PROMISSORY 
NpXfiS.    Tfaiiid  Editimi,  cDkrsad,  with 

-^nJipye^^Ux  of  Prcccdeats,    8y<M0t.6d. 

37.  CHITTY'9  PRACTICAL  TRBA* 
•T18B  ;i»f  PLEADING,  ^th  n  telnet  Col- 
.lection  •£  PjPC€cdeiiU..  a.Tols.  royal  8ro.. 
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GUIDE,  hf  C.  Hdifax,  Em}.  8t#.  li.  6d 


50.  CIMifYN'tf  DIGEST  of  M  LAVIT, 

by  Samuel  Rose^  Esq.  Barrister  at  Ijiw. 
6  vob.  royal  8vo. 

61.  COLLECTANEA  JURIDICA,  be- 
log  a  Collection  of  Tracts  relative  to  the 
Theory  and  Practice  of  the  Law.  -o-vols. 
8vo.  15s. 

*•*  This  Celhctim  eoniahs  eetend  90fy 
valmMi  Ima  TmcH  not ,  Ufore  pitbii»k^ 
Vfitk  several  original  Cateey  ArgmntmH,  Jndg^ 
mente  and  Ophtime  iff  eminent  ntodern  Ceumtl 
on  dificult  and  important  Qneelions  in  Laatf  m« 
eluding  several  qfthat  able  Conve^foneer^  Hf  • 
Feame. 

52.  COLLECTION  of  CASES  in  LAW, 
EQUITY,  aad  CONVEYANGLNA  wkfa 
Opinions  of  eminent  Counsel  thereon,  ii 
vols.  8vo.  15S. 

*••  TAit  it  a  Selection  from  0  Utrge  CoUa$^ 
tion  tf  Opinions  an  special  Sid^ects  bg  several 
late  eminent  Counsel^  among  vhich  are  contained 
many  elaborate  Opinions  <f  those  late  enuneil 
Cenveganeersy  Mr.  Booths  Mr.  tteame,  S^c. 

53.  CROSS'S  VIEW  of  the  PRACTI* 
CAL  BENEFITS  and  ADVANTAGES 
of  the  LAWS  ind  CONSTITUTION  «# 
ENGLAND.  8vo.  4s.  6d. 

54.  CUNNINGHAMis  complete  LAW 
DlCrrON  ARY,  on  a  more  extensive  Pim 
than  any  hitherto  published.  3  vols,  folio, 
2l.  saw  , 

55.  CUNNINGHAMS  RE^dRTS  oif 
CASES  iu  the  COURT  0^  KiN6*S 
BENCH,  in  the  8  and'g  Geo.  11.  to  which 
is  p#6ftsed, '  a  Propoial  (or  rendering  the 
LaW8  of  Enghmd  cfeair  knd  certain.  Folio* 

56.  CUNNl|NGHA>ra.  l^^X^  of  8U 
MONY.    8vo.  3s.  6d.  f  a 

57.  CUNNl^NGHAMS  MAXI^  'and 
RULES  of  PLEApiNG.    4to.  6a. 

58.  CURRY'S  ABRIDGMENT  tg 
BLACKSIHINEV  COMMCNTARIBS^ 
with  Notes  cofreoUve  and  taphmatoj^.  jM 
cottd  Edition,  enlajif^d,  avo.  1^.   ^  . 

59  CUSTQW^  a#id  PJiliyiLEGESi  o( 
the  MANORS  of  STEPNEY  and. HACKi 
NEY  in  the  .COUOTY  of  MID.nLESj!;;X, 
to  which  is  ^dii^d,  the  Act  for  establishing^ 
the  said  Customs.]  vAao.  2t-  6d. 

60.  DE  LA  CROiX  on  the.  CONSTIn 
TUTIONS  of  the  f;y^OPEAN  STATES. 
2  vols.  8V0. 16s.  pd.' 

61.  DEINpLOGY^  or  the  Union  of  Rea-' 
son  and  EleMUce:  being  Insxrnctioos  to  ji 
young Barrisfer, with  a  Postscript,  suggest-' 
ing  some  C^mnidi'ratioos  ou  the  tiva  rocs 
l^xalkiinati^  of  Witnesses  at  the  Englilk: 
Bar.    Second  B3Rt«fii8vo.  4^. 


.Law  Boak$  pnhliskediy 


,  ^.  6t.  DtSNETkCCnXCCTTON  ftf  STA. 
.  TVTES.oii^LfiCTlONl^  with  Note*  and 

References  to  several  reported  Cases,  and 

copious  Index,  svo.  los.  6d. 

'    •  6a.  DOUGLASES  ELECTION  CASES, 

.  4vo|p.8vo.  2l«  fis. 

64.  EPITOMES  of  tlie  PRACTICE  of 

the  COURTS  of  CHANCERY,  EOUHT 

.  EXCHEQUER,   BXCHEQ.  «f  PLEAS, 

.  K.  B  OMd  C.  P.  and  BANKRUPTS^  togt- 

ikeryha^fbmMd^  andinUrUavtdi  ]l.  is. 

*  65.    EPITOME    of    the    PRACTICE 

•  of  the  COURT  of  CHA^C  KRY,  from  the 
Commencement  of  the  Suit  to  the  Decree. 

."With  an  Appendix  of  vsehil  Precedents 
asd  the  new  Fees.  By  8.  Turner,  Solicitor. 
^▼iKda. 

m,  EPITOME  of  the  PRACTICE  in 
4he  EXCtiEQUER  of  PLEAS.  8Vo.  3s. 

'  67.  DUKE'S  LAW  of  CHARITABLE 
jrSES,  and  MORTMAIN,  very  considera- 
Viy  enlarged  and  improved.  By  R.  W. 
Bri'dgman,  Esq.  royal  8to.  jgs. 

6rf.  PONBLANQUE'S  TREATISE  of 
SQUITY.  Third  Edition,  with  Additions, 
'H  Tols.  svo.  1).  Ts. 

69,  FORREST'S  REPORTS  of  CASES 
fa  the  COITRT  of  EXCHEQUER,  dur- 
ing the  41  Geo.  III.  Royal  svo.  ss.  sewed. 

*  70.  JUDGE  FOSTER'S  REPORTS  •f 
CROWN  CASES.  Aiid,PIiiCOURSJE;S  on 
CROWN  LAW.  Third  Edition.  By  M. 
$)o^8on,  ^q.  8to.  lasJ 

!  7L  THEQAJHELAWS^a  comprehan. 
tire  and  familiar  TiM^tis^  comprising  all 
the  Statutes  an^  Resolutions  of  the  Courts 
vtlatiiilr  to'  Gttine;  '  The  tenth  Edition,  in 
a  neat  Pocket  Size,  is:  6d. 

'•^.♦'GILBERT'S  (Lord  Chief  Baron) 
LAW  of  EVIDENCE.  The  Sixth  Edition, 
irith  Notes  and  References  to  contemporary 
Writers,  and  lat^r  Cases^  hy  J.  Stdgwick, 
£aq.  Barrialer  at  Law.   «ro.  71B.  6d. 

73.  GILBERlTs  LAW  of  EVIDENCE. 
Ihr  Sedrwick  and  Loilt  3  vols,  royal  Sto. 
11.  5s.  &). 

:  7*.  GILBERT'*  LAW  ind  PRACTICE 
i»f  DISTRESSES  and  REPLEVINS.  Third 
Edition,  with  Additions.  By  William  Hunt, 
Eaq.  6TO.  7s.  6d. 

7S.  GtANVILL'sTREATlSEofLAWS 
and  CUSTOMS  of  ENGLAND.    1 2mo.  'ss/ 

;76.  GLANVlLL's  REPORTS  of  CASES 
of  CONTROVERTED  EI-ECTIONS5  to 
which  is  prefixed,  an  hisl^ri/^  Recount  of 
t^  ancient  .Right  of  determining  Caws  oa 
Controverted  Electiona^  &▼•,  5t«    . 


7f .  HALE^  Hlirra«T  •f  Ihe 
MON  LAW  of  ENGLANU.     A 
tion,  hy  C.  RmnilngtoB,  Esq. 
Law.    3  vols.  8to.  148. 

78.  HAND'S  SELECTION  «f  RULEI 
occniTing  in  the  Froaeciitioii  waA  Defcncc 
of  Personal  Actious  ib  the  Coiut  of  Kii^'a 
Bench,  with  Notes  on  each  Kmle.   8*0^  4l 

79.  HANDS' LAW  aod  PRACnCEoT 
PATENTS,  svo,  5s. 

90.  HAND'S  SOLICTTOR'S  ASSXSr 
TANT  in  CHANCERY,  contains  near  M 
tiiterlocntory  Orders  and  Prooeefinp  i» 
daily  Use.    ^Vo.  ^s. 

81.  HORNE'9  COMPENDirM«f  the 
STATUTE  LAWS  and  REGULATIONS 
of  the  COURT  of  ADMlRALTir.    12b». 

4ar.6d.  ' 

88.  HORNE's  MIRROR  of  JUSTICES^ 
to  which  Is  added  the  Diverwty  of  CowlSa 
aqd  their  Jurisdiction.  8to.  48. 

83.  HULLDCR's  LAW  of  COiTi 
in  CIVIL  ACTIONS  and  CRIMNAL 
RROCEEOINGft;  the  Lftv  nfctisr  I* 
the  Right  of  Plaintiff  ami  Dcfeadwt.  tm 
Costa  ia  Civil  Aciiona;  the  Coali  fea  he  re- 
covered—^n  Amendments — Repimdsis 
Bringing  Money  into  Conrt— Etrar  R^ 
plevin— <>n  new  Trials  being  graaled,  aad 
for  not  proceeding  to  Tria^And  in  Ac- 
tions by  ancl  against  Exccwtors.  Secaad 
Edition,  with  Additions,  (dedicated,  by  per- 
mission, to  Lord  £lleiibora«igb,)9^aiL  dvo. 

84.  HARGRAVE^  JURIDICAL  AR- 
GUMENTS and  COLLECTIONS,  s^oh. 

4t0.  ll.  158. 

85  HARGRAVE*g  THKEB  ARGU- 
MENTS in  the  two  Canaes'ia  Chancery  on 
the  Will  of  Peter  Thelluson,  Esq.  vith'Xr. 
Movgan'a  Calculation  of  the  AcoaaaulaliBa 
nnder  the  Traata  af  the  Will.   4ta.  loa.  6i. 

80.  HERAUiyaDIGESToftbeSTAffP 
;  LAWS,  and  complete  STAMP  TABLB; 
\  being  the  various  Stamps  simpliiiod,  es* 
;  plained,  consolidated,  and  red  need  into  s 

regular  and  comprehensive  system.    Wlik 
a  copious  Index,  .evo.  ga.' 

87.  UERAUD's  STAMP  TABLE  of  the 
NEW  DUTIES,  8V0.  1808,6b. 

fi8,  Hodgson's     treatise    ta 

SHORTHAND,  is.  6d.  sewed. 

80:  HUNT'S  COLLECTION  of  CASES 

on  the  ANNUITY  ACT,  with  an  Epitane 

)  of  the  Practice,  relative  to  the  Ea'ralmeal' 

'  of  Memorials.    The  second  EdiUon,  Wf% 

6a.  6d« 


\ 


W.  CtkKKzand  SonI* 


'  *^,  JACOBvtJliW«3WCTIONARy;«-J 

Slahiln;  the  Riie,  Pfopr^M,  and  present' 
tnte  of  the  Bd^lish  Lav^by  T.  E.  Tom- 
Bins,  £M|.     SVOlf.  4tO.  3l.  138.  6cl.  • 

pi.  JACOB'S  LAW  DlteTIONARY,  de- 

-flkning  andititerpretbf^  the  Tenni  or  Wordt 

0f  Art,  by  T.  Bi  Tomliai,  Eiq.  9  Tola,  royal 


93.  JENKtNSON(EAr1ofLiTerpoo1)on 
the  CONDUCT  of  GREAt  BRITAIN  in 
»€«p^ct  of  NEUTRAL  NATIONS.  New 
fSdit'Ain.  8T0.  SB.  6d.  sewed. 

93.^JENK1N'«  EIGHt  CENTURIES 
of  REPORTS^ or  Eight  Hundred  Cases  ad- 
'judged  in  the  Exchequer  Chamber^  or  apon 
Writs  of  Error.    Folio,  1 6s. 

94.  JONES'S  (Sir\ym.)  ESSAY  on  the 
"LAW  of  BAILMENT,  with  introductory 

Remaiks  aiid  Notes,  by  J.  Balmano,  Esq. 
'Burrister  at  Law.  8vo,  58. 

.  9S-  KYD  on  the  LAW  of  ARBITRA* 
TIONS  and  AWARDS.     Svo.rios.  6d. 

-  96.  KBLHAM'b  NORMT AN  LAW  DIC 
TIONARYy  to  reader  sasy  the  Rcadinf  of 
•acieut  Records  and  BosJls  relating  to  this 
Kation.  8vo.  7s. 

\  97.  LAW  JOyRNAL,':  No.  1.  to  37. 
in  8vo.  price  3s.  6d.  each  Number,  by  J.  P. 
Smith,  Esq.  Barrioter  at  Law.  This  Work 
contains  Reports  in  ihe  IC  B.  Abstract  of 
Acts  of  ParliaineDt,  Review  of  Law  Books, 
and  other  nsefal  miscelhinsous  Matter  on 

Law  Sahyects,  &c. 

• 

The  above  Publtcaiiim  witt  hefiund  to  cantcun 
fnany  curious  and  valuable  Articleit  on  Late  Sub- 
jects, ih^  lUporfjry  conttining  fnan^  Oasesy  not 
to  befovnd  in  any  ciker  Work. 

M.  LAWS  of  the  LEGISLATURE  of 
the  ISLAND  of  TOBAGO,  and  forcHta. 
blish  Courts.    Folio,  198. 

99.  LAWS  respecting  LANDLORDS, 
TENANTS,  and  LODGERS,  with  practi- 
cal DirMions  cenceming  Assignments, 
Surrenders,  AprreemeAts,  Corenants,  Re- 
ptiirs.  Waste,  Rent,  Distress,  aud  Eject- 
■aent.  Containing  Treatises  on  Estates  for 
Cife,'for  Years,  'and  Copyhold  Estates: 
With  sn  Appendix  of  Precedents,  by  James 
ftery  Bird,  Esq.  Eighth  Edition,  im- 
proved.    8to.  as.  sewed, 

100.  LAW5  rcaptcting  WILLS,  TEST.A- 
MENTS  and  CODICILS,  and  EXECU- 
TORS and  ADMINISTRATORS.-  in 
whidi  the  Stutute  of  Wills  is  particularly 
^nsidered  ai>4  Uliiftraled.  . .  And  an  Appen* 
dix  of  the  most  approved  Forms  of  .Wills, 
^cc  relating  to  every  Spejcics  of  Property. 
By  J.  B.  Bird,  Esq.  Tifth  Edition,  dvo.  3s. 

8*W^. 


-101.'  LAWS  respectMIr  MASTERS  and 
SERVANTS,  ARTICLED  CLERKS,  AP- 
PRENTICES, JOURNEYMEN,  and  MA. 
NUFACTURERS  ^comprising  all  thalAwa 
respecting  Combinations  among  wprkJMen* 
With  an  Appendix.  Fifth  EdiUon.  .aa. 
sewed. 

IQ9.  .ULWS  respeqting  PARISH  MAT- 
TERS, containing  the  several  Offices  an^ 
Duties  of  Churchwardens,  Overseers  of  tha 
Poor,  Constables,  Parish^Cierks,  Sexton, 
Beadle,  &o.  Toc^her  with  the  Laws  res- 
pecting  Rates  and  Assessments,  Settlomcnta 
and  Removals,  and  of  the  Poor  in  generaL 
With  an  Appendix  of  all  such  Instmmenta 
as  occur  in  the  Management  of  Psrish  Air 
fairs.  By  J.  B.  Bird,  Esq.  Fifth  Edition^ 
8V0.  38.  sewed. 

%•  Tkeaboce/mtrPublicaiumtffirtkeAc* 
commodalion  qfihate  who  tak€  tkim  iogwtker^ 
matf  be  had^  d^teup  in  one  convenient  Volnmn, 
under  the  Title  qft,^w  Sb|*ectiomi^  Vol.  I. 
price  lU.  in  boards^  or  I3s.  bound. 

1 03.LAWS  respecting  TITH  ES,  whether 
personal,  pnediaJ,  or  mixed.  >  Likewise  ojf 
Leases  and  Agreements  concerning  Tithes 
and  all  other  Matters  uccesMnry  for  the  In- 
thrmation  of  Fanners,  Clergyman,  and  conn-^. 
try  Solicitors.  By  the  author  .of  the  'Lawl^ 
lord  and  Tenant.  Fourth  Edition.  8fei 
38.  sewed. 

,  104.  LAWS  respecting  TRAVELLER^ 
and  TRAVELLING,  comprising  all  th^ 
Coses  aud  Statutes  relative  to  that  subject. 
Sccoud  Edition.  8vo.  3s.  sewed. 

105.  LAWS  respecting  HIGHWAYS  and 
tURl^PlKE  ROADS:  comprising  the 
Common  Law  relating  to  Highways ;  with  is 
full  AlMtract  of  the  Statute  Law  relative  ta 
Highways  and  Turnpike  Roads;  and  an  Ap- 
pendix of  Forms  and  Precedents,  8voI 
Second  Edition.  38.  sewed. 

10^.  The  LAWS  respecting  COMMONS 
and  COMMONERS.  With  an  Appendix 
of  thcrMode  and  Expence  of  Proceeding  is 
Parliament,  for  the  Purpose  of  obtaining  aH 
Act  for  the  enclosing  of  rommqns  and  other 
Waste  Lands.  By  the  Author  of  the  Law* 
of  Landlord  and  Tenant.  8vou  Second  Edi* 
tion.  3s.Mwed. 

The  above  four  Pvblieatient,  forming  the  te* 
eond  Md last  Votumeqf  the  La  w  Scl kcti o N  8, 
nunfbe  Aac/,  if  taken  together,  done  up.  Prim 
lis.xa  boards,  or  \de.bound, 

107.  LEACH'S  CASES  in  CROWN  LAW, 
9  vols,  royal  Svo.  |1.  is. 

108.  LEE'S  TREATISE  of  CAPTURES 
in  WAR.  New  Edition.  With  Notes    8ro. 

QS.  '    '. 


.^ 


J^ano  JBtfioic^.  PHblished  by 


'    iMi  V&Vm  M  JlCA]tIU4iGfiS.  iQmo. 

110.  LEX  PARUAMEtrrARLA,  or  a 
fTMitiie  of  the  Law  and  Cuetoai  of  Parlia.| 
•immI  flro.  Si. 

•  Hi.  LILLY'S  MODERN  ETTTRIES  of 
SELECT  PLEADINGS  iu  the  KING^ 
B'^NClk;  C.  P.  aud  EiLcfaequer.  Fifth 
fiditietti  9T0li.  royal  8vo.  ll.  4i. 

IM.  MONTSERAAT  CODE  of  LAWS, 
from  1688  to  1778.  Printed  by  Ordqrof  tlie 
JloariMy  at,tlw  laland  of  MDntseitat.FQUoy 
.)8t^ 

113.  IkfODERN  REPORTS,  or  SeWt 
Ctaicf  adjodged  in  the  K.  B.  C.  P.  Chancei^, 
•tid  Estcbequer,-  from  the  Restoration  of 
Charles  II.  to  the  end  of  the  Reign  of  K. 
eieoii^L  Twelve  Parte.  With  Additional 
^Otes  aad.Heferences.to  Modero  Autbori* 
liea.  By  Thomas  Leach^  Esq,  ^anriater  at 
Iawu;  ^ii.Tofai.  royal  8vo. 

114,  MORGAN'S  ESSAYS  upon  the 
mAW  Af  itVlDENCE,  NEW  TRIALS, 
WECT At  VERDIGT8,  TRIAllJS  »r  BAR, 
tad  REPLEADERS.  3  tol.  royal  8vo.  188. 

*"irs*  NEW  LAW  LIST;  behi^a  Lii*of 
'Acilidsts  and  OflScers  of  the  Conrts  of 
fihlwcory,  King's  Bench,  Common  Pleas^ 
mid  Exchequer,  with  a  List  of  Certilionted 
pOBVoyoiieers,  Special  Pleaders^and  Attor. 
nics,  and  London  Agents,  &c  &c.  By  J, 
Hiil^of  the  Stamp  OiHce.  l2mo«  5s,  6d. 
neatly  bound. 

.  lid.  NEWNAM'S  COMPLETE  CON- 
I^^ANCiSR,  or  the  Thc^ory  and  Practice 
4»f  C(Hivcyanciug  in  all  its  Branches.  The 
l^actical  Part  consisling  of  Precedents  of 
every  Kind,  that  the  Practiscrs  of  the  Law 
of  evm  Denomination  can  posKiblyhave 
Ckcasion  to  consult  in  t)ie  course  of  Busi- 
iMss.  The  Theoretical  Pari  consists  of  the 
iUiir  of  Convcyanciiis,  or  the  Various  Me- 
Ihoids  of  acqu^ripif  and  cooreying  Estates, 
lifth  real  avd  per«onai.  Three  large  Iblio 
IP«la.  4l.  lOa. 

1t7.  NICItOLL\i  brief  EXPOSITION 
•f  the  LAWS  relative  to  WILLS  aud 
«PESTAMEN7S,  to  whirh  is  added  an  Ab* 
atract  of  the  Act  36  Geo.  III.  rdfttnreto  La* 

pucie^.firo.  8s. 

.    iia:  NOY*s  GROUNDS  and  BIAXIMS, 
MNf  alsonn  Analyafc  of  the  Enghsh  Lavs,  to 


190,  ORDBRaoTdie  HlOflCOrRTof 

CHANCERY,  made  by  Lard  £n4»e«wi 
Sir  Wm.  Grant.  With  Taniei^  Ckaaoiy 
Epitome.  3b. 

191.  ORD's   ESSAY    on  die    LAW  rf 
USURY,  lliird  EdiUon.  9to.  7a. 

199.  POWELVa  ORBGINAI 
DENTS  in  CONVEYANCING. 
With  Notes  and  ReroarlE«» 
the  Natnre    and    Y^fbicncy  of  0k 
Assurances  contained  in    the   CoOcctiaA. 
By  C.  Bartoo»  of  the  Inner  Tcmpl^  Esi^ 
Second  Edition,  with  Additimsi.    3 
royal  8vo.  9I.  17s. 

123.  POWELL'S    TREATISE 
LAW   of  DEVISES.     Ne^ 
reeled,  in  9  vols.  8to.  ise. 

124.  PARKER'S  REPORTS 
tlie  Kc venue,  argued  and  detenniard  in  the 
Court  of  Exchequer,  from  £a»trr  Ten^ 
174  j,  to  Hilary  Term,  1 767.     With  aa  Ap- 


of  the 


pbndix  of  Cases  on  the  saaic  Sai|iect  lAi 
mer  Reigtts,  folio.- 19^^ 

Ids.  PRACTICE   reletittg    to  BANK- 
RUPTS EPITOAUSEO. 


126.  PEERE  WILLIAM'S  RCTOBTS 
in  CHANCERY,  with  addilionel  Notes, 
E^  Samuel  Coiupt^n  Cos,  Emi.  3  v«ls  royal 
8to. 

127  PLOWI>EN'"s  COMMENTARIES 
or  REPORTS.  Folio.  il.i6«. 

J9f,  POTT'S  COMPENDIOUS  LAW 
DICTION  A  RY,  containia^  aa  IiiplMiitiiH 
of  the  Terms,  and  the  Lev  itsdt  Idmau 

10s.  6d. 

lag.  PRACTICAL  POINTS  ui  Ct>X- 
VEYANCING,  dnLWufroiu  thedBd(y£J[re^ 
rience  of  e  very  extenaiTe  PrsctiGe,  bf  a 
late  eminent  Conreyaocer,  to  w^ch  is 
added  a  Treatise  on  the  diflereni  ParU  sf 
a  Deed,  by  J.  Ritson,  Esq.  8to.  sa. 

130.  PRE5^rON'ftTREATISEenCOK' 
VEVaNCING,  being  a  Series  of  Pkactia( 
Obser«'atious  writteu  ia  a  plain  fir**'*—' 
style,  which  have  ^or  their  object  to  assist 
in  preparing  Draughts,  and  in  jadgin|(  st 
the  Operation  of  Decds^  kc.  &c.  withaa 
Appent^x  of  Precedents,    Royal  8%  e.  16s. 

131,  FREiH'ON  on  CONVEYANCING, 

T0I.3.  part  1.9s. 

139.  REPORTS  of  CASES  in  tlw  K  R 

...  ,j  J  rn  .  ^r.  .  *  u  c  I  a™*  CHANCERY,  daring  the  tiaae  Lsrd 
which  IS  added  a  Treatise  of  Estotea,  by  Sir  Hardwicke  presided  ia  those  Ceorta,  from 
X  Doddoridfe)  and  Observatious  on  a  Deed  -  _  -^        . 

4^  Feoffment,  with  Notes,  by  C.  Barton, 
Esq.  Seventh  Edition.  i9mo.  4s.  6d. 


Jig.  OLDFI ELD'S  HISTORY  of  tKe 
ORIGINAL  CONSTITUTION  of  PAR- 
LIAM.ENTS.  sro.  7s.  Gd. 


a  Msanscript  never  before  printed.  With 
Notes  by  Wm.  Rid^vay,  Esq.  Barrislcr  at 
Law.  Royal  8vo.  los.  M. 

133.  REPORTS  of  CASES  In  CHAN* 
CERY,  time  L021I  CbaUGctlor  rincb.  » 
lio.  9s. 
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193.  RCfiVJ?!  HiSrrORY  of  fVe  BN- 
^OlLlSH  LAW.  4  vol*,  sro. 

136  REBFE't  LAW  of  SBIPPtNG  and 
T^AVIGATION.  l^ecood  Edition  with  Ad- 
dUtoiis.    SVO.  128. 

♦♦♦  This  Work  treat*  qf  the  Plantafmn 
ItraJ^f  the  TVarfe  teitk  AsiafAfrica^  and  Ame- 
Ftea  *»i»fthe  European  Ttadc^-^f  the  Coasting 
^Drade-^he  Ftsheries^^r  British  Ship^-^oge- 
ther  with  the  Acts  qf  Parliamentj  Ordtrt  qf 
C^uncUy  JUcensefy  Ifi^ruetions,  and  Ltitv  Opini- 
mtUy  to  which  i$  added  on  AppeftAm  of  Formi, 
tif  Ottt&ft  Certificuta^  Raters f  %c. 

137.  RlTSON't  JURISDICTION  of  a 
COURT  LEET,  with  approved  PrrcedeMa 
of  PreaeDtmeiitt  and  Jud^inetita  ih  ^L^t. 
Itocoj^d  Edition  moch  enlarg<ed.  6vo.  Ut 

138.  ROUE'S  OBSERVATIONS  on  the 
RUIZES  of  J>£SC£NT,  91. 6d. 

109  ROWE^  VINDICATION  of 
BLACKSTONE^s  COMMENTARIES. 
9VO.  6a. 

140.  RULES,  OHDERS,    and  RESO- 
l-UnONS  of  the   COURT   of   KlNG'a 
B  ENCH,  with  Note*  and  Rciifreiicefl  ex-' 
^lanatory  offllic  Practice,  by  J.  Bonrne. 

8VO.  88. 

.141.  8ALKEU>'8  REPORTS  in  the 
K.  B.  aod  CHANCERY,  with  additionat 
Notes  bv  W.  D.  Evans,  Esq.  3  vols,  royal 
•vo.  ll   l68. 

142.  SELWYN's  ABRIDGMENT  of  the 
LAW  of  NISI  PRIUS.  Second  Edition, 
with  considerable  Additions,  3  vols,  royal 
tvo.  si.  28. 

143.  SELWYN's  ABRIDGMENT  of  the 
LAW  of  NISI  PRIUS.  Part  2, 3,  First  Edi- 
tion,  8VO.  198.  (id. 

144.  SELECT  CASES  in  the  HIGH 
COURT  of  CHANCERY,  before  the  late 
Lords  Comroi^siooers  of  the  Great  Seal  and 
the  late  Lord  Chancellor  King.  Folio, 
7i.«d. 

145.  SMITH'S  TERM  REPORTS  in  the 
K.  B.  44,  45,  and  46 Geo.  III.  a  vola.  8vo. 
158.  aach.  ^^ 

*«*  These  Reports  contain  many  Cases  not 
to  he  Jouwd  in  any  other  Publication. 

1*6.  SWINBURNE'S  TREATISE  of 
TESTAMENTS  and  LAST  WILLS,  in 
Seven  Parts  j  1.  What  a  Testament  and 
last  Will  is.  2.  What  persons  may  make  a 
Testament.  3.  Dcscribino;  what  things 
may  be  disposed  of  by  Will.  4.  In  w^at 
manner  Testaments  and  last  Wills  are  to  be 
made.  5.  What  persons  may  be  Executor, 
Or  is  capable  of  a  Legacy.  6.  The  Otfice  of 
an  Executor.  7.  Shewing  by  what  means 
Wills  become  void.    The  seventh  Edition, 


f 


with  the  raluahli^  AnMtiMAw  Iflnstrttlve 
•f  the  subject  totht  prenentTime.  By  tbi 
late  John  Joseph  Powell,  Eoq.  Barrister  al 
Law.  Pmpnred  for  the  Press  by  Jainca 
Wake,  Esquire,  Barri«terat  Law.  3  Ti4%; 
•vo.  il.  lis.  6dr 

147.  SHOWER'S  REPORTS  of  CASES 
adjmlired  in,  the  Court  •f  King's  Bench.  ▲ 
new  Editton^.with  N«ica  aftd  MArgiiml  Re- 
feivnces  to  f>nner  andlait«r  Reports,  |in4 
olher  Works  of  Authority.  By  Thoma« 
Leaeh,  Esq.  of  the  Middle  Temple,  Barri«te» 
at  Law.   2  vols,  royal  8vo.  li.  6s. 

148.  SHOWER'S  CASES  in  P.4RLIA-^ 
MENT,  upon  Petitipos  aod  Writs  of  Er- 
ror.   Folio.'ios.  Gd. 

149.  SIMPSON'S  REFLECTIONS  re- 
quisite for   the   STUDY    of   the  LAW.' 
Fifth  Edition,  with  Notes  by  M.   Dawes^ 
Esq.  svo.  28. 

150.  STRANGF/s  REPORTS  iu  the 
COURT  of  CHANCERY,  K.  B.  C.  P.  and 
EXCHEQUER,  from  4  George  I.  to  24' 
Geo.  IL  3«l>  Edition,  vMh  Notes.  By  Mi- 
chael Nolan,  of  Lincohi's  Inn,  Eaq^ -Barris- 
ter at  Law,  2  vols,  royal  8vo.  ll.  13s. 

151.  A  SUMMARY  TREATISE  •# 
PLEADING,  via.  of  Pleadiug  iu  general, 
and  briiigiiig  the  Defendant  into  Court— i; 
Of  the  Declaration— Of  Pleas— Of  Replica* 
tibns— Of  Rejoinders— ^f  Profeit.  8to. 
40. 6d. 

152.  STATUTES  at  LARGE^  by  Raff- 
hMd  or  Rn nington.  4 to* 

158.  STATUTES  at  LARGE,  ofthe- 
Uniterl  Kingdom,  vol.  1,  2,  &  3,  containing 
the  Statutes  from  the  41  to  the  49,  Geo.  3. 

154.  STATUTES  at  LARGE,  by  P,ic- 
kerlug,  svot 

•*♦  (Untlemen  leaving  orders  with  Messrs* 
Clarke^ for  the  above  Statutes,  will  have  them 
regMlarly  continued  as  soon  as  published, 

155  SOLICITOR'S  PRACTICE  in  the 
HIGH  COURT  of  CHANCERY  epito- 
mized, from  the  Commencement  of  the  Suit 
to  the  Decree.  8vo.  28.  6d. 

156  TIDD's  LAW  of  COSTS  iu  CIVIL 
ACTIONS,  svo.  2s.  6d. 

157.  TOMLIN's  CASF^  explanatory 
of  the  Rules  of  Evidence  before  Committees 
of  Elcctiou  of  the  House  of  Commons.  Svo. 

153.  TOMLIN»9  LAW  of  WILLS,  and 
LAW  of  DESCENT  and  DISTRIBU- 
TION,  in  case  no  Will  is  made,  and  the  Of- 
fice and  Duty  of  Executors  and  Adminif^n^ 
tors,  with  Forms  of  Wills.    Svo.  3s.  6d. 

159.  TREATISE  on  tlie  STUDY  of  th« 
LAW,  containing  Directious  to  Students, 
written  by  Lords  Mansfield,  Ashburton  aiid 
Thurlow.  uro.  3s.  6d. 
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Law  Books  publUK^d  &jr  W/Ci^ab^e  and  Sok& 


160.  TVRNBR's  EPfTOME  of  ah* 
t^RACTICE  of  the  £QUrr¥^ID£  of  thA 
EXCUEQUBR.  8V0..59. 

161.  TURNER'S  PRfL«rJT  PRAC- 
TICE and  COSTS  ilr  tbe  HIGH  COVRT 
of  CHANC£R¥/with  Pnctical  Dir«ctiAA8 
•ufi  Remarks  iTor  the  Gatdance  of '  the 
Solicitor  '(Vi  the  coiiductinir  of  a  CiCusc 
Irom  the'  Comttieneeraeut  to  its  Close. 
And  also  id  coodocting  other  .  Proceed- 
infiy  in  AfaMen  under  the  Jurisdiction  of 
4lf  t^e'Courty  wot  the  Lord  Chancellor ^  in 
which  the  Practiee  of  the  Court  (and  par- 
ti^nlarly  before  the  Master)  is  fidly  ex- 
phiioed,  in  a  manner  entirely  new;  ..with  a 
valuable  Collection  of  modern  Precedents, 
in  necessary  Use  dnriufr  the  Progfress  of  a 
Cause.  Fourth  Edition.  Considerably  en- 
larged and  improved;  including  the  New 
Orders  relative  to  Fees,  by  Robert  Vena- 
bles,  Esq.  in  8  vols.  ^vo.  il.  am, 

169.  TURNER^s  EPITOME  of  the 
PRACTICE  of  the  COURT  of  CHAN- 
CERY, with  the  new  Feet.  Svo^ds. 

163.  VlNER*s  General  and  Complete 
ABRIDGMENT  of  LAW  and  EQUITY 
Kcw  Edition.  a4  vols,  royal  8vo. 

164.  VINER^s  ABRIDGMENT,  many 
odd  Volumes  to  complete  Sets. 

165.  SUPPLEMENT  to  VlNER's 
ABRIDGMENT,  contaiuiiif^  the  mo- 
dem'  Determiattions  in  the  Courts  of 
Law  and  Equity.  Royal  Svo.  6  vois.  com- 
plete. 


.1^.   WHlTWOBTITa-  SUCCESBIOK 
of  PARLIAMENTS.    l2ino.  3a.6d. 

107.  WILU  AMS*k  WHOLE  LAW  itla- 
tive  to  the  DUTY  and  OFFICE  of  a  JUS- 
TICE of  PEACE,  compriainf  also  the  As- 

tbority  of  Parish  Officen.  Second  Eifitwa, 
with  very  considerable  improveBsata.  4 
large  vols.  8vo.  si.  iss. 

168.  WI^LIA^^s  DIGEST  of  tbeSTA- 
TUTE  LAW.  Vol  3.  Part  4.  from ^ts4C 
Geo.  III.  which  oompletea  tbe  sd  voL  4to^ 
3I.  ^s. 

169.  WILUAM^s    PH2EST,    ^vL   ^. 
.  com.plete.  4to.  dl. 

*0*  OeniUmen  dmirotu  ^e^mpUtimg  &ar 
Set$  art  r^qti^ed  io  be  eari^  £■  tkeir  Apfltm- 
Uon^  Uprweni  ike  DUadtmntage  pfmoihtmg 
akU  to  compute  tKem  at  m,fktewe  Periei- 

170.  WILSON'S  REPORT8UI  tke  K. B. 
and  C.  P.  3  vols,  royal  |Ito.  iL  ifis. 

171.  WILSONIi  PR.4CTICAL  TREA- 
TISE of  FINES  and  B£Oa7£Rl£& 
8V0.  6b. 

178.  WILMOTs  SUCCINCT  VIEir  of 
the  LAW  of  MORTGAGES.  >  With  aa 
Appendix,  containing  a  Variety  sf  scsea* 
tine  Precedents  of  Mortf«g«a.    #vw.  tis. 

17s.  WOODDESON^s  ELEMENTS  of 
JURISPRUDENCE.    4to.  sb, 

l74.WYNN£*sEUNOMUS,orDialogac 
on  the  Law  and  Constitution  of  Eng- 
land. New  Edition,  beiof  the  HM. 
3  vols.  8V0.  16s. 
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